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CASE! 


CASES 

ARGUED  and  DETERMINED 


1807. 


IN    THE 


Court    of     KING'S     BENCH, 

IN 

Michaelmas  Term, 

In  the  Forty-eighth  Year  of  the  Reign  of  George  III. 


Wm.  Rorinson  against  Ciiipchase  Grey,  Margaret 
Robinson,  Wm.  Grey,  and  T.  R.  Grey. 

THE  Master  of  the  Rolls  sent  the  following  case  for  the  One,  having 
opinion  of  this  Court.  entered  into 

Margaret  Robinson  by  her  will,  dated  the  10th  of  March.  ar        „  . 

o  .  agreement 

1762,  duly  executed  and  attested,  after  reciting*  that  she  had   for  the  pur- 
lately  entered  into  articles  of  agreement  with  J.  Rosamond,  and  chase  of 

Henry  Wastell,  clerk,  for  the  purchase  of  several  messuages  and  certain 

premise?, 
devised  the 
same  to  a  trustee  to  pay  the  rents  and  profits  to  her  three  daughters  (one  of  them 
being  covert),  and  the  survivor  of  them,  for  their  lives,  share  and  share  alike;  and, 
after  their  decease,  in  trust  for  all  and  every  the  child  and  children  of  her  throe? 
daughters  who  should  be  living  at  the  death  of  the  survivor  of  them,  as  tenants  in 
common  :  but  if  all  her  daughters  should  die  without  leaving  any  issue,  then  after 
the  decease  of  the  survivor,  in  trust  for  her  grandson  in  fee,  who  was  her  heir  at  laze  : 
the  residue  of  her  real  and  personal  estate  to  her  three  daughters.  Upon  a  bill  filed 
by  the  grandson  in  the  lifetime  of  the  surviving  daughter  to  restrain  the  tenant  from 
cutting  timber,  Sec.  ;  and  after  a  conveyance  of  the  premises  to  the  uses  of  the  will ; 
held  that  under  the  will  and  deeds  of  lease  and  release  the  three  daughters  took  no 
legal  estates,  but  that  the  releasee  took  an  estate  for  the  lives  of  the  (laughters  ;  and 
that  such  of  their  children  as  should  be  living  at  the  death  of  the  suruvor  of  the 
daughters  would  take  estates  in  fee  as  tenants  iu  common. 

Vol.  IX.  B  other         *[  2  ] 


2  CASES  in  MICHAELMAS  TERM 

1 S07.        other  premises  in  High  Street,  Sunderland,  in  the  several  occupa- 
'  tions  of  M.  Harrison,   Chipchase  Grey,  aud  others  named;  as 

BI*S  '  tenants  thereof;  which  agreement  had  not  been  carried  int"> 
qrey  execution  ;  she  thereby  desired  that  her  executrix  after  named 
and  Others,  should,  as  soon  as  conveniently  might  be  after  her  decease,  pro- 
cure the  said  agreement  to  be  carried  into  execution,  and  raise 
and  pay  the  purchase  money  out  of  her  personal  estate  ;  (except 
the  plate,  china,  household  goods,  and  other  furniture  in  her 
dwelling-house  at  the  time  of  her  death,)  or  by  sale  or  mortgage 
of  the  premises  so  purchased.  The  will  then  proceeded  :  "  And 
11  I  do  hereby  give  and  devise  the  said  messuages  and  other  pre- 
"  mises  so  purchased  as  aforesaid  to  Lady  Ann  Middlelon,  her 
t{  heirs  and  assigns,  upon  the  several  trusts,  and  for  the  uses, 
"  intents,  and  purposes  following  ;  viz.  in  trust,  first,  to  pay 
"  the  rents  and  profits  of  the  said  premises  to  my  three  daughters, 
(i  Elizabeth  Robinson,  Ann,  wife  of  Chipchase  Grey,  and  Mar- 
"  garet  Robinson,  and  to  the  survivor  of  them,  for  their  respec- 
"  tive  natural  lives,  to  be  equally  divided  amongst  them,  share 
"  and  share  alike.  And  I  order  and  direct  that  the  share  of 
li  my  said  daughter,  Ann  Grey,  shall  be  paid  into  her  own 
"  proper  hands,  &c.  for  her  separate  use,  and  that  her  receipt, 
"  notwithstanding  her  coverture,  shall  be  a  sullicient  discharge 
"  for  the  same.  And  from  and  immediately  after  the  decease 
"  of  all  my  said  daughters,  the  said  premises  and  the  rents  and 
"  profits  thereof  shall  be  in  trust  for  all  and  every  the  child  and 
"  children,  as  well  sons  as  daughters,  of  my  said  three  daugh- 
"  ters,  Elizabeth,  Ann,  and  Margaret,  who  shall  be  living  at 
[  3  ]  "  the  death  of  the  survivor  of  my  said  daughters,  share  and 
"  share  alike  ;  to  take  as  tenants  in  common  and  not  as  joint 
"  tenants.  But  if  all  my  said  daughters  shall  happen  to  die 
"  without  leaving  any  issue,  then  immediately  from  and  after 
"  the  decease  of  the  survivor  of  my  said  daughters,  in  trust  for 
"  my  grandson,  Wm.  Robinson,  his  heirs  and  assigns  for  ever. 
"  And  my  will  is  that  the  said  premises  shall  be  conveyed  in 
*'  pursuance  of  the  said  agreement  to  and  for  the  several  uses, 
"  intents,  and  purposes  hereinbefore  limited,  expressed,  and 
"  declared.  Also  I  give  and  bequeath  to  my  said  daughters 
"  Elizabeth  Robinson,  Ann,  and  Margaret  Robinson,  all  the 
"  plate,  china,  household  goods,  and  other  the  furniture,  &c. 
"  remaining  in  my  dwelling-house  at  the  time  of  my  death, 
*'  equally  to  be  divided  between  them,  share  and  share  alike. 

"  And 


in  the  Forty-eighth  Year  of  GEORGE  III.  3 

(i  And  as  to  all  the  rest  and  residue  of  my  real  and  personal         1S07. 

"  estate,  whatsoever  and  wheresoever,  or  of  what  nature  or 

.....  T     .  ,    ,  ..  .  ,    .,  IlOBINSOX 

"  kind  soever,  1  give  and  devise  the  same  to  my  said  three  . 

"  daughters,  their  heirs,  executors,  &c.  to  be  equally  divided        Grey 

"  amongst  them,  share  and  share  alike  ;  subject  nevertheless  to    and  Other*. 

"  the  payment  of  all  my  just  debts,  legacies,  and  funeral  ex- 

"  pences,  which  1  hereby  direct  to  belaid  thereout  by  my  said 

li  executrix.     Provided  nevertheless   that  the  said  several  be- 

"  quests  to  my  daughter  Elizabeth  Robinson  are  not  intended 

"  to  be  any  satisfaction  to  her  for  a  debt  of  100/.   due  from 

"  me  to  her,  and  secured  by  bond  dated  the  9th  of  March 

"  instant ;  which  I  will  that  she  shall  receive  out  of  my  es- 

"  tate  and  effects,  over  and  above  what  is  hereinbefore  given 

"  to  her.     And  I  appoint  the  said  Lady  Ann  Middleton  sole 

"  executrix  of  this  my  will,"  &c. 

The  testatrix  died  on  the  24th  of  March  1762,  leaving  the  [  4  ] 
plaintiff,  Wm.  Robinson,  her  grandson  and  heir  at  law,  and 
leaving  also  her  said  three  daughters,  her  surviving.  .Lady  Ann 
Middleton  declined  to  act  in  the  trusts  of  the  will,  and  having 
renounced  the  execution  thereof,  by  indentures  of  lease  and 
release  of  the  12th  and  13th  of  February  17G7,  made  after  her 
death,  the  said  Henry  Wastell  and  John  Rosamond  being  seised 
in  fee,  and  one  Wm.  Middleton,  heir  of  the  said  Lady  Ann,  did, 
for  the  consideration  therein  mentioned,  convey  the  premises 
in  the  will  mentioned,  in  pursuance  of  the  said  agreement,  unto 
the  said  Wm.  Robinson,  his  heirs  and  assigns,  to  the  uses  follow- 
ing, viz.  To  the  use  of  one  Adam  Boulby,  his  executors,  &c. 
for  the  term  of  2000  years,  in  mortgage,  for  securing  1028/. 
and  interest  as  therein  mentioned,  and  subject  thereto,  upon 
the  trusts  and  for  the  intents  and  purposes  declared  concerning 
the  same  in  the  will  of  the  testatrix  Margaret  Robinson.  The 
said  mortgage  term  of  2000  years  has  by  divers  mesne  assign- 
ments become  vested  in  Chipchase  Grey.  After  making  the  said 
indentures  of  lease  and  release,  Ann,  wife  of  the  said  Chipchase 
Grey,  and  daughter  of  the  testatrix,  died,  leaving  two  children, 
viz.  the  defendants  Wm.  Grey  and  T.  R.  Grey,  her  surviving ; 
and  Elizabeth  Robinson,  afterwards  E.  Scott,  another  of  the  tes- 
tatrix's daughters,  after  the  making  of  these  indentures,  also 
died  without  leaving  any  issue  living  at  her  death  ;  and  the 
defendant,  Margaret  Robinson,  is  the  surviving  daughter  of  the 
testatrix.    Chipchase  Grey  has,  by  virtue  of  the  snitl  mortgage, 

B  2*  and 
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1807.        and  with  the  consent  of  Margaret  Robinson,  William  Grey,  and 

-  T.  R.  Grey,  been  for  many  years  in  the  possession  of  the  demised 

.    ,       premises,  and  has  cut  down  timber,  and  otherwise  committed 

Grey        waste  thereupon  ;  the  *said   Wm.  Robinson  claiming  to  be  en- 
and  Others,    titled  under  the  said  will  to  the  remainder  in  fee  of  the  premises 

L  5  J  expectant  upon  the  death  of  Margaret  Robinson,  Wm.  Grey,  and 
T.R.Grey.  In  Michaelmas  Term,  1803,  Wm.  Robinson  ex- 
hibited his  bill  in  Chancery  against  Chipchase  Grey,  Margaret 
Robinson,  Wm.  Grey,  and  T.  R.  Grey,  to  have  his  right  thereto 
declared  and  established  by  a  decree  of  the  said  Court,  and  that 
Chipchase  Grey  might  be  restrained  from  cutting  down  timber 
and  committing  waste  on  the  premises.  To  which  bill  the  de- 
fendants appeared  and  put  in  their  answer  :  and  on  the  19th  of 
March,  1805,  the  cause  came  on  to  be  heard  before  the  Master 
of  the  Rolls,  when  his  Honour  ordered  that  this  case  should  be 
stated  for  the  opinion  of  this  Court  upon  the  following  question  ; 
w  What  estate  and  interest  the  testatrix  Margaret  Robinson's 
il  three  daughters,  Elizabeth  Robinson,  spinster,  Ann  Grey  wife 
il  of  Chipchase  Grey,  and  Margaret  Robinson,  spinster,  and  the 
6i  survivor  of  them,  and  their  children,  or  such  of  them  as 
"  should  be  living  at  the  death  of  such  survivor,  respectively 
"  took  under  the  said  testatrix's  will  and  the  said  indentures  of 
"  lease  and  release  ?" 

This  case  was  argued  in  Trinity  Term  last,  by  Abbot  for 
the  plaintiff,  and  Jlolroyd  for  the  defendants  :  when  it  was 
admitted  that  the  use  was  executed  in  the  trustee  during  the 
lives  of  the  three  daughters,  Elizabeth,  Ann,  and  Margaret ; 
the  trustee  being  directed  to  pay  the  rents  and  profits  into  the 
hands  of  the  daughters  and  the  survivor  of  them,  one  of  whom 
also  was  a  married  woman  ;  which  could  not  be  done,  unless 
the  trustee  were  entitled  first  to  receive  and  take  such  profits  ; 
which  carries  the  legal  estate,  according  to  Jones  v.  Lord  Say 

[  6  ]  and  Sele  (a),  and  Doe  v.  Simpson  (b).  The  question  therefore 
turned  principally  on  the  estate  in  remainder  which  the  testatrix's 
daughters  or  their  children  might  take  by  implication  from  the 
devise  over  being  to  the  heir  at  law  in  a  certain  event  onlj  : 
assuming  it  to  be  clear  that  a  legal  remainder  to  the  issue  could 

(a)  8  Fin.  Abr.  262.  and  vide  Bagshazo  v.  Spencer,  \  Ves.  144. 
and  Harton  v.  Hart  on,  7  Term  Rep.  054. 

(b)  5  East,  17  L 

not 
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not  unite  with  a  prior  equitable  estate  for  life  to  the  daughters, 
so  as  to  give  them  estates  of  inheritance  in  the  first  instance  :  and 
that  the  Court  would  not  execute  the  use  in  the  trustee  beyond 
lvhat  was  necessary  to  give  effect  to  the  intention  of  the  testatrix. 


1 807. 


Robinson 

against 

And  though  at  the  time  of  making  the  will,  the  testatrix,  having  and  Others, 
only  an  equitable,  though  a  devisable  (a),  interest  in  the  pre- 
mises contracted  to  be  purchased,  could  not  carve  a  legal  estate 
out  of  it ;  yet  the  legal  conveyance  being  afterwards  made  ac- 
cording to  the  trusts  and  uses  of  the  will,  the  question  came  to 
be  argued  as  if  the  terms  of  the  will  had  been  introduced  into 
the  deed;  the  legal  estate  passing  by  the  deed,  and  the  will  ope- 
rating in  effect  as  a  declaration  of  the  uses.  However,  it  was 
agreed,  at  the  request  of  the  Court,  to  relieve  them  from  any 
difficulty  in  deciding  on  the  devise  of  a  mere  equitable  title, 
that  the  case  should  be  argued  as  if  the  testatrix  had  been 
seised  in  fee  of  the  premises. 

Abbot,  on  the  part  of  the  plaintiff,  argued,  that  the  children 
of  the  three  daughters  who  happened  to  survive  all  the  three 
daughters  (and  such  only  would  take  any  thing)  took  only  estates  [  7  ] 
for  life  ;  1st,  considering  only  the  words  of  devise  to  the  children, 
without  the  limitation  over  to  the  testatrix's  grandson  Wm. 
Robinson  ;  2dly,  considering  the  first  devise,  with  reference  to 
the  limitation  over.  1st,  The  devise  is  of ' "  the  said  premises, 
and  the  rents  and  profits  thereof,  in  trust  for  all  and  every  the 
child  and  children,  as  well  sons  as  daughters,  of  my  said  three 
daughters,  who  shall  be  living  at  the  death  of  the  survivor  of  my 
said  daughters,  share  and  share  alike,  to  take  as  tena?ils  in  com- 
mon and  not  as  joint-tenants."  There  is  nothing  in  the  descrip- 
tion of"  the  said  premises  and  the  rents  and  profits  thereof"  to 
shew  that  any  greater  estate  than  for  life  was  intended  to  be 
passed.  There  is  not  even  so  strong  a  word  as  hereditament, 
which,  however,  in  Dcnn  v.  Mellor  (b),  was  held  not  to  be 
sufficient  to  carry  the  fee.  Nor  are  there  any  words  of  inherit- 
ance or  limitation  to  carry  a  greater  estate  than  for  life.  Then, 
^dly,  the  word  issue  in  the  next  clause  limiting  over  the  estate 
to  the  grandson  cannot  enlarge  the  prior  devise  to  the  children  of 


(«)  Langford  v.  Pitt,  2  P.  Wms.  629.  and  vide  I  Etj.  Cas.  Mr. 
174.  which  collects  the  piiot  authorities. 

(b)  b  Term  Rep.  j5H.     6  Term  Hip.  17 b.     I  Bos.  and  Pull.  bb9. 
and  2  Bos.  una  Pull.  247. 

the 
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1807.        the  daughters  to  which  it  refers;   but  it  must  be  taken  to  be 

_.  '  there  used  synonymously  to  children  ;  in  which  sense  it  is  some- 

Robinsox      .  *      . J  , : .  _  .  T.  „ 

against       times  used ;  as  in  Goodright  v.  Dunham  (a),  and  jL/oe  v.  jrer- 

Grey        ryw  (6).  [Ze  Blanc,  J.  observed  that  in  those  cases  the  limita- 

and  Others,  tions  were  to  the  children  and  their  heirs  ;  and  for  default  of  is- 

sue,  then  over  (c).]  But  here  there  are  no  words  of  limitation 

in  the  prior  devise  to  carry  a  fee  to  the  children  ;  and  the  Court 

f  8  "I  cannot  supply  them  by  conjecture  of  what  the  testatrix  might 
have  intended,  however  hard  the  case  may  seem  (d).  The 
period  contemplated  by  the  testatrix  was  the  death  of  the  last 
of  her  daughters;  if  they  left  any  children,  then  those  children 
were  to  take,  but  for  life  only,  for  want  of  words  to  carry  a 
greater  estate :  if  there  were  no  such  children  then  living,  the 
grandson  was  to  take  in  fee. 

Holroyd,  on  the  part  of  the  defendants,  admitted,  that  if  there 
had  been  nothing  more  in  the  will  than  the  devise  to  the  children 
living  at  the  death  of  the  survivor  of  the  three  daughters,  the 
children  would  only  have  taken  estates  for  life  ;  but  he  relied  on 
the  subsequent  limitation  over  to  Win.  Robinson,  who  was  the 
heir  at  law  of  the  testatrix  (a  circumstance  material  to  be  con- 
sidered) in  default  of  issue  of  the  daughters.  And  he  contend- 
ed, 1st,  either  that  the  three  daughters  would  take  estates  for 
lives,  as  joint-tenants  ;  remainder  to  their  children  for  lives,  as 
tenants  in  common  ;  with  a  vested  remainder  in  fee,  or  at  least 
in  tail,  to  the  three  daughters  by  implication  :  or,  2dly,  that 
after  such  life-estates,  the  children,  as  they  came  in  esse,  would 
take  a  vested  remainder  in  fee  by  implication,  liable  to  be  de- 
vested as  to  such  of  them  who  died  before  the  three  daughters, 
or  the  survivor  of  them  :  or,  3dly,  that  the  daughters  would 
take  a  vested  remainder  in  tail,  after  the  life-estates  to  them  and 
their  children  ;  with  a  contingent  remainder  in  fee  to  the  child- 
ren, as  they  came  in  esse  ;  which  would  vest  in  such  as  were 
living  at  the  death  of  all  the  daughters ;  which  remainder  was 
liable  to  be  defeated  by  the  particular  event  of  the  daughters 
dying,  without  leaving  issue  at  the  death  of  the  survivor  ;  in 

r  g  i        which  event  only  the  estate  is  given  over  to  Wm.  Robinson,  the 

(a)  Dougl.  264.  (b)  3  Term  Rep.  484. 

(c)  Vide  Lewis  v.  Waters,  6  East  336.  and  Rex  v.  The  Marquis 
of  Stafford,  7  East  521. 

(d)  Derm  ?.  Bagshazs,  G  Term  Rep.  512. 

3  heir ; 
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heir;  who  would  take  either  by  contingent  remainder,  if  the         1807. 
whole  fee  were  not  before  disposed  of:  or  by  way  of  executory 
devise  in  the  particular  event,  if  it  were  :  or,  4thly,  supposing-  / 

that  the  whole  estate  was  not  given  over  by  implication  to  the         (Jury 
daughters,  or  to  their  children,  by  the  clause  referred  to,  that    ami  Other*, 
the  three  daughters  would  take  the  fee,  as  tenants  in  common, 
under  the   residuary  clause,  given  to   them  and   their  heirs, 
equally  to  be  divided  amongst  them,  share  nnd  share  alike,  the 
residue  of  the  real  and  personal  estate.  The  devise  over  to  Wm. 
Robinson,  the  heir  at  law,  was  not  generally,  but  only  in  the 
particular  event  of  there  being  no  issue  of  the  daughters  living 
at  the  death  of  the  survivor  of  them  ;  and  there  was  no  occasion 
to  devise  the  fee  to  him  generally,  in  case  none  of  the  children 
survived  the  daughters ;  for  the  law  would  have  given  it  to  him 
without  the  appointment  of  the  testatrix.     But  it  is  clear  that 
in  the  event  of  the  daughters'  leaving  children  the  testatrix 
meant  that  it  should  not  go  to  her  heir  at  law  ;  and,  therefore, 
the  daughters  must  take  some  larger  estate  than  for  life  :  for 
unless  they  did,  as  the  children  were  to  take  as  tenants  in  com- 
mon, upon  the  death  of  either,  the  share  of  that  one  would  go 
over  to  the  heir  at  law  ;  but  he  was  not  to  take  in  the  event  of 
there  being  any  issue  left  at  the  death  of  the  survivor  of  the 
daughters.  By  this  the  daughters  Would  take  a  vested  remainder 
in  lee,  according  to  tho  doctrine  in  Purefoy  v.  Rogers  (a),  re- 
cognized by  Lord  C.  J,  Willes  in  Moore  v.  Ileaseman  (b).  So  in 
Doe  v.  Clayton  (c),  where  the  testator  devised  his  estate  at  Eaton 
to  his  grandson,  without  any  words  of  inheritance  or  limitation  ; 
yet  this  being  accompanied  with  a  prohibition  to  the  husband  of 
his  daughter  and  heir  at  law  to  "  come  upon  his  premises  or        [  10  ] 
hereditaments  on  any  account  whatsoever ;"  this  was  held  to 
give  a  lee  to  the  grandson  by  implication.     But  certainly  the 
daughters  would  not  take  less  than  a  vested  remainder  in  tail, 
according  to  Ives  v.   Legge  (d).     The  cases  of  Good-right  v. 
Dunham,  and  Doe  v.  Perryn,  do  not  apply  ;  for  there  the  word 
issue  clearly  applied  to  children  ;  but  if  the  children   of  the 
daughters  had  died  leaving  issue,  it  could  never  have  been  the 
intention  of  the  testatrix  that  the  limitation  over  to  Wm.  Robin- 
son should  take  effect.     But  if  the  daughters  do  not  take  a  fee? 


(a)  2  Saund.  3SS.  a.         (6)  Willes  143.         (c)  S  East  141. 
(r/)  3  Term  Rep.  448.  in  notb,  and  1  Fearn's  font.  Rem.  554. 

theii 
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1807.        their  children  must,  as  the  heir  at  law  is  at  all  events  excluded  if 
the  daughters  die  leaving  issue.  On  the  4th  point  there  are  au- 

a«ainst       thorities  to  shew,  that  the  whole  interest  of  the  devisor  not 

Grey        before  disposed  of  may  pass  by  a  residuary  clause  to  one  to 
and  Others,    whom  an  estate  for  life  was  before  given  in  the  same  premises  : 
as  Hogan  v.  Jackson  (a),  and  Ridout  v.  Pain  (b). 

In  reply,  it  was  urged,  that  as  the  daughters  of  the  testatrix 
were  admitted  to  take  equitable  estates  for  lives  in  the  first  in- 
stance, they  could  not  take  estates  tail  by  the  limitation  over  in 
default  of  their  issue;  which  being  a  legal  limitation  could  not 
coalesce  with  a  prior  equitable  estate  for  life.  For  the  trustee 
takes  the  first  estate  ;  and,  therefore,  the  limitation  over  is  the 
same  in  effect  as  if  made  in  default  of  issue  cf  a  stranger,  to 
whom  no  prior  devise  for  life  was  made  ;  and  there  is  no  case  to 
shew  that  an  estate  tail  can  arise  by  implication  from  a  devise 
over  in  default  of  the  issue  of  a  person  to  whom  no  life-estate 
is  before  expressly  given  by  the  will.     [Lawrence,  J.  Was  it 

[  11  ]  not  held  otherwise  in  Walter  v.  Drew  (c),  in  the  case  of  an 
heir  at  law  ?]  In  Moore  v.  Ileaseman,  the  devise  over  to  the 
heirs  of  the  mother,  in  case  the  daughters  died  before  their  mo- 
ther, was  to  the  same  person  who  took  the  intermediate  estate : 
but  here  Wm.  Robinson,  though  the  heir  of  the  testatrix,  was 
not  necessarily  the  heir  of  his  aunts.  And  in  Doe  v.  Clayton 
the  construction  arose  upon  the  different  provisions  of  the 
whole  will.  Every  estate  which  any  person  can  take  on  the 
death  of  the  daughters  having  children  must  be  contingent, 
whether  the  children  would  take  for  life  or  in  fee :  for  none  of 
the  children  can  take  but  in  the  event  of  their  surviving  the 
three  daughters.  At  law  the  daughters  themselves  can  take 
nothing  :  on  their  death  such  of  the  children  as  are  then  living 
will  take  for  life  ;  or,  if  none  be  then  living,  Wm.  Robinson  will 
take  a  fee.  Then  if  the  first  remainder  be  contingent,  every 
subsequent  remainder  must  be  contingent  also,  according  to 
-Lodington  v.  Kime.  (d) 

The  following  certificate  was  afterwards  sent  to  his  Honour. 


(a)  Coup.  299. 

(b)  3  Ath.  493,  and  see  also  Camjicldv.  Gilbert,  3  East  516. 

(c)  Com.  Pup.  372.  and   vide    Target  v.  Grant)  per  Parker)  C. 
10  Mod.  403. 

(</)  1  Salk.  24. 

This 
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This  case  has  been  argued  before  us  by  counsel :  we  have         1 807. 

considered  it,  and  are  of  opinion,  that,  under  the  will  and  the        ~ 

indentures  of  lease  and  release,  the  three  daughters  of  the  tes-       ,      .    , 

1  _        °  against 

tatrix  Elizabeth,  Anne,  and  Margaret,  did  not  take  any  legal        Grey 
estates ;  but  that  Wm.  Robinson  the  releasee  in  the  indentures   and  Others. 
of  lease  and  release  took,  subject  to  the  term  of  2000  years,  an 
estate  for  the  lives  of  the  said  three  daughters,  and  the  life  of 
the  survivor  of  them;  and  that  such  of  their  children  as  shall 
be  living  at  the  death  of  the  survivor  of  the  said  daughters  of      [  12  ] 
the  testatrix  will  take  estates  in  fee,  as  tenants  in  common,  sub- 
ject to  the  said  term  of  years. 

ELT,r,NBonouc;n. 
17th  June  1807.  N.  Giioke. 

S.  La  whence. 

S.  Le  Blanc. 


Giles  and  Another  against  Perkins  and  Others,  As-     Saturday 
signees  of  Dickenson  and  Others,  Bankrupts.  Nov.  7th. 

~T\ICKENSON  and  Co.  were  bankers  at  Birmingham,  with  A  customer 

JLJ  whom  the  plaintiffs  had  opened  a  banking  account  in  1801,  pa}'n's  b,!ls' 
.  .  '  '   not  due,  into 

which  was  continued  down  to  the  18th  of  November  1805,  when  his  bankers 

Dickenson  and  Co.  stopped  payment  and  became  bankrupts,  inthecouu- 

On  the  12th  of  November  1805  the  plaintiffs  paid  into  the  bank  tr-v>  whose 

three  bills  to  the  amount  of  above  1100/.,  which  were  indorsed  tocredi'tlT'" 

by  them,  but  were  not  due  till  December  and  January  following ;  customer!,  for 

and  at  the  time  of  the  bankruptcy  there  was  a  considerable  theamountof 

balance  due  to  the  plaintiffs  upon  their  cash  and  bills  (due)  such  ,)iIls'  if 

account,  independent  of  the  three  bills  in  question.     It  was  Jash°fh vl 

stated  to  be  the  practice  of  this  and  other  banking  houses  in  the  inn-  interest*) 

country,  that  when  bills  which  were  approved  were  brought  to  is  entitled  to 

them  by  a  customer,  though  the  bills  were  not  then  due,  jf  recoverback 

they  had  not  a  long  time  to  run,  they  would  enter  them  in   a  Specie  from" 

gross  sum  with  cash,  or  paper  which  was  immediately  payable,  the  bankers' 

to  the  creditor  of  the  customer ;  giving  him  either  cash  or  liberty  becoming 

to  draw  upon  them  to  that  amount.      *And   the  bankers  *o  far  J"11*™!'1; 

the  balance 
,  .    ,  .  of  his  cash 

account  independent  of  such  bills  being  in  his  favour  at  the  time  of  the  bankruptcy 
and  if  payment  be  afterwards  received  upon   such  bills  bv  the  assignees,  they    ; 
iiable  to  refund  it  to  the  customer  in  an  actiou  for  money  had  and    leceived. 

con-     *[  I'J  ] 


ire 
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1807.  considered  these  running  bills  (which  were  always  indorsed  by 
(~  7  the  customer)  as  their  own,  that  they  would,  as  convenience  re- 
daainst       quired,  pay  them  away  to  other  customers  in  the  usual  course  of 

Pekjum.  business,  or  transmit  them  to  their  own  correspondents  in  Lon- 
don :  and  interest  was  charged  on  both  sides  the  account  on 
such  paper  transactions;  and  if  the  interest  account  turned  out 
to  be  against  the  customer,  the  bankers  also  charged  a  certain 
•  commission.  Differing  in  this  respect  from  the  practice  of 
bankers  in  London,  who  upon  the  receipt  of  undue  bills  from  a 
customer  do  not  carry  the  amount  directly  to  his  credit,  but 
enter  them  short,  as  it  is  called ;  that  is,  note  down  the  receipt 
of  the  bills  in  his  account,  with  the  amount,  and  the  times  when 
due,  in  a  previous  column  of  the  same  page;  which  sums  when 
received  are  carried  forwards  into  the  usual  cash  column.  In 
the  present  case  the  assignees  of  the  bankrupts  considering  that 
the  three  bills  in  question  had  been  entered  in  the  bank  books 
in  common  with  cash,  and  that  by  the  usual  mode  of  dealing 
the  plaintiffs  might  have  drawn  for  the  amount  before  the  bills 
were  due,  refused  to  deliver  them  up  to  the  plaintiffs  on  de- 
mand; and  as  they  became  due  the  assignees  received  the  money 
from  the  acceptors,  to  the  credit  of  the  bankrupts'  estate  :  for 
which  the  plaintiffs  brought  their  action  for  money  had  and 
received.  And  the  question  was,  whether  they  were  entitled  to 
receive  back  these  bills  in  ;  »)ecie  from  the  bankrupts  at  the 
time  of  their  bankruptcy,  the  same  not  being  then  due,  though 
indorsed  by  them,  and  the  balance  of  the  cash  account  being  in 
favour  of  the  plaintiffs  ;  or  whether  they  were  only  entitled  to 
come  in  as  creditors  under  the  commission  for  the  whole  amount 
of  their  banking  account.     Lord  Ellenborough,  C.  J.,  was  of 

[  14  ]  opinion,  at  the  trial  before  him  at  Guildhall,  that  the  plaintiffs 
were  entitled  to  recover;  and  they  accordingly  obtained  a  ver- 
dict for  the  amount  of  the  bills. 

Garrow  and  Richardson  now  moved  for  a  new  trial ;  relying 
on  the  course  of  dealing  of  country  bankers  who  always  entered 
approved  bills  at  the  usual  short  dates,  as  cash,  and  gave  the 
customers  the  benefit  of  drawing  upon  them  for  the  amount  ac- 
cordingly.    And  he  referred  to  Bent  v.  Puller  (a),  where  there 

(a)   5  Term.  Rep.  594.  and  vide  Buckler  v.  Buttivant,   3  East.  7'i. 

Sed  vide  Parke  v.  Eliason,  1  East.  544.  and  Faith  v.  Walker,  2  Blue, 

1151. 

having; 
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having  been  a  general  bill  account  between  two  parties,  one  of 
whom  became  bankrupt,  it  was  considered  that  the  solvent 
party,  in  whose  favour  the  balance  was,  could  not  maintain 
trover  for  the  bills  deposited  by  him  with  the  other ;  they  having 
been  paid  in  on  a  general  account,  and  not  specifically  appro- 
priated to  answer  particular  drafts  which  had  not  been  paid  by 
the  bankrupt. 

Lord  Ellenhoiiough,  C.  J. — Every  man  who  pays  bills  not 
then  due  into  the  hands  of  his  banker  places  them  there,  as  in 
the  hands  of  his  agent,  to  obtain  payment  of  them  when  due. 
If  the  banker  discount  the  bill  or  advance  money  upon  the  credit 
of  it,  that  alters  the  case ;  he  then  acquires  the  entire  property 
in  it,  or  has  a  lien  on  it  pro  tanto  for  his  advance.  The  only 
difference  between  the  practice  stated  of  London  and  country 
bankers  in  this  respect  is,  that  the  former,  if  overdrawn,  has  a 
lien  on  the  bill  deposited  with  him,  though  not  indorsed  ;  where- 
as the  country  banker,  who  always  takes  the  bill  indorsed,  has 
not  only  a  lien  upon  it,  if  his  account  be  overdrawn,  but  has 
also  his  legal  remedy  upon  the  bill  by  the  indorsement ;  but 
neither  of  them  can  have  any  lien  on  such  bills  until  their  ac- 
count be  overdrawn  :  and  here  the  balance  of  the  cash  account 
at  the  time  of  the  bankruptcy  was  in  favour  of  the  plaintiffs. 
Per  Curiam,  Rule  refused. 


1807. 

Giles 

against 

Px.  it  kins. 
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DoEj  on  the  Demise  of  Webb,  against  Dixon. 

THE  defendant  held  the  premises,  for  which  this  ejectment 
was  brought,  situated  in  Cornwall,  as  tenant  at  rack-rent, 
under  a  lease,  the  habendum  of  which  was  for  14;  or  7  years. 
Notice  was  given  by  the  landlord  to  determine  the  lease  at  the 
end  of  the  first  seven  years  ;  and  the  question  was,  whether  by 
this  mode  of  demise  an  option  were  reserved  to  the  landlord,  as 
well  as  to  the  tenant,  of  determining  the  lease  at  the  end  of 
seven  years,  or  whether  the  tenant  alone  had  such  option.  At 
the  trial  before  Lawrence,  J.  at  Bodmin,  there  was  cited,  in  sup- 
port of  the  lessor's  right  to  bring  the  ejectment  at  the  end  of  the 

favour  of 
seven 


Monday, 
Nov.  9th. 

Under  a  lease 
for  1  i  or 
seven  years, 
theles<eeon!y 
has  theoutioii 
of  determin- 
ing it  at  the 
end  of  the 
first  seven 
years;  every 
doubtful 
grant  being 
construed  in 
the  grantee. 
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[    16  ] 


J  807.        seven  years,  Goodrighl  v.  Richardson  («),  where  it  was  consi- 

dered  to  be  the  intention  of  the  parties  under  such  a  demise, 

DoE         that  either  might  determine  it  at  the  end  of  the  first  period.  And 
against        Al  .        _     °  ,.  ,    .  ,    .  .  v, 

Dixon.       tne  ruIe  of  construction  there  laid  down,  it  was  said,  was  most 

consonant  to  the  modern  consideration  of  leases  at  rack-rent, 
regarding  them  as  mutual  contracts,  equally  beneficial  to  both 
parties,  and  not  merely  as  grants  from  the  lessors  to  the  lessees; 
in  which  view  the  old  rule  of  construction  was  applied  to  them, 
that  every  grant  should  be  taken  most  strongly  against  the 
grantor  and  for  the  benefit  of  the  grantee.  On  the  other  hand 
it  was  observed,  that  this  was  not  the  point  in  judgment  in  that 
case,  but  an  obiter  opinion  only  :  and  that  the  contrary  was  de- 
cided in  the  subsequent  case  of  Dann  v.  Spurrier  (ft),  which 
was  a  case  sent  by  the  Lord  Chancellor  for  the  opinion  of  the 
Court  of  C.  B. ;  and  underwent  much  consideration;  and 
where  it  was  finally  held  and  certified,  that  on  a  lease  granted 
for  7,  14,  or  21  years,  the  lessee  alone  had  the  option  of  deter- 
mining it  at  the  end  of  7  or  14  years  :  and  that  went  upon  the 
old  principle  of  law  in  favour  of  grantees,  where  the  grant  was 
doubtful.  The  learned  Judge  held  himself  bound  by  this  last 
determination,  and  nonsuited  the  plaintiff. 

Lens,  Serjt.,  now  moved  to  set  aside  the  nonsuit,  and  brought 
these  conflicting  authorities  in  review  before  the  Court.    But  by 

Lord  Ellenborough,  C.  J. — All  doubts  which  might  at 
one  time  have  existed  on  the  subject  are  concluded  by  the  deci- 
sion in  the  Court  of  Common  Pleas,  which  was  made  upon  full 
consideration  of  the  case  in  this  Court,  and  the  antecedent  au- 
thorities ;  and  which  proceeded  upon  the  application  to  leases 
of  the  general  principle,  that  where  the  words  of  a  grant  are 
doubtful,  they  are  to  be  construed  in  favour  of  the  grantee  : 
and  that  was  certified  to  the  Lord  Chancellor,  who  must  be 
taken  to  have  been  satisfied  with  the  decision. 

Per  Curiam)  Rule  refused. 

(«)  3  Term  Rep.  462.  (6)  3  Bus.  and  Put.  399.  and  442. 
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Doe,  on  the  Demise  of  Ducket  and  Ladp.roke,  against  Tuesday, 

Watts.  Nov.  loth. 

AT  the  trial  of  this  ejectment  before  Roolce  J.  at  JVarzcicL  ^V  h^r.e(,Je(t- 
_.  ,  .„...,        „.,       ment  is 

the  lessors  of  the  plaintiff  shewed  a  prima  facie  title.     1  he  |JroUg|lt 

defendant,  who  claimed  under  her  late  husband's  will,  having  after  a  fine 

confessed  lease,  entry,  and  ouster,  gave  in  evidence  a  fine  sur  ,l>v'ofl  °y  the 

cognizance  de  droit,  &c.   levied  by  her  husband  before   his  \      .    ,      ',, 

f  '  .  J  .  but  beforeall 

death,  as  of  last  Easter  term,  with  proclamations,  of  which  one  tjie  „rocia. 

proclamation  was  made  on  the  8th  of  May  in  that  term,  and  mationshave 

another  on  the  16th  of  June  in  Trinity  tern) ;   but  the  plaintiff  been  ma(,e 

having  served  his  declaration  on  the  23d  of  May,  one  proclama-  4  77  7 

tion  only  had  been  made  before  the  commencement  of  the  suit.  c,  04,  jt  is  not 

But  no  actual  entry  had  been  made  by  the  lessors  to  avoid  the  necessary  for 

fine  :  and  the  question  was,  whether  such  entry  were  necessary  ™e  lessor  to 

to  maintain  the  action?     The  learned  Judge  held,  that  as  the  tuaj  entry  to 

four  proclamations  had  not  been  made,  the  fine  was  not  so  far  avoid  such 

complete  as  to  render  an  entry  necessary  by  one  who  had  title  fine  ;  consi- 

previous  to  the  bringing  of  the  ejectment  ;    and  therefore  the  dermS  ll  to 

1    ■    *-<r    u«   •      j  i-  *  operate  only 

plaintiff  obtained  a  verdict.  as  a  ^ue  at 

'  TSalguy  moved  to  set  aside  the  verdict  on  the  ground  of  the  common 

Judge's  misdirection  in  law;  for  that  the  effect  of  a  fine  at  com.  law  :   but  by 

mon  law  is  to  devest  all  the  prior  estates,  which  can  only  be  re-         defend- 

vested  again  by  entry,  or  by  judgment  in  a  real  action  (a).  Then    j     of  1      p 

the  stat.  4  H.  7.  c.  24.,  which  superadds  the  proclamations,  does  entry,  and 

not  alter  the  effect  of  the  fine  at  common  law  in  that  respect  (b)  ouster,  the 

Therefore,  though  the  fine  in  this  case  could  not  operate  as  a  m,Pr,lts  olllv 
0  -xi  1  •  1  •  ,  •      1-  of  the  less- 

nne  with  proclamations,  so  as  to  bar  strangers  within  o  years;  or>s  title  are 

*yet  still  it  would  have  the  effect  of  a  fine  at  common  law,  and  put  in  issue. 

consequently  an  entry  would  still  be  necessary  to  avoid  it  and       *[  18  ] 

revest  the  old  estate.     It  is  true  that  in  Jenkins  d.  Harris  v. 

Pritchard  (c),  it  was  said  that  an  actual  entry  was  not  necessary 

to  avoid  a  fine  without  proclamations:    but  that  was  not  the 

principal  point  in  judgment;  but  only  a  secondary  point,  which 

became  unnecessary  to  be  decided,  as  the  Court  were  clear  that 

the  lessors  of  the  plaintiff  had  no  title.  And  it  seems  not  to  have 

(a)  Vide  Plowd.  357.         (b)  Goodnight  v.  Forester,  S  East,  5C5. 
(c)  2  fVils.  45. 

1  been 
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1807.        been  argued  at  the  bar,  or  much  considered  by  the  Court.     It 

~~  is  contrary  to  principle  ;    and  Plowden,  265.,  which  is  referred 

.    .       to  in  the  margin  of  the  Reporter,  so  far  from  supporting  the 

A\  atts.  position,  rather  bears  against  it :  for  there  it  was  considered 
that  the  stat.  4  //.  7.  c.  24.  did  not  alter  the  form  or  substance 
of  the  fine  at  common  law,  but  only  enabled  the  party  to  add 
proclamations  to  it  for  another  purpose :  and,  therefore,  though 
any  of  the  proclamatious  upon  a  fine,  according  to  that  statute, 
should  be  erroneous,  as  if  made  on  a  Sunday,  it  would  not  avoid 
the  fine  itself,  which  would  still  operate  as  a  discontinuance  at 
common  law. 

Lord  Ellenborough  C.  J.  The  stat.  4  //.  7.  makes  a  fine 
with  proclamations  a  bar,  saving  the  rights  of  persons  who 
pursue  them  by  action  or  lawful  entry  within  a  certain  time.  In 

C  19  ]  Oates  v.  Bridon  (a)  Lord  Mansfield  said  that  the  confession  of 
lease,  entry,  and  ouster,  was  sufficient  in  all  cases  except  in  the 
case  of  a  fine  with  proclamations,  in  which  case  it  was  necessary 
to  prove  an  actual  entry.  The  entry  therefore  previous  to  the 
bringing  of  an  ejectment  is  only  necessary  by  the  words  of  the 
statute  so  far  as  respects  a  fine  with  proclamations ;  an  ejectment 
not  being  considered  as  an  action,  within  the  meaning  of  it.  So 
is  the  case  of  Jenkins  v.  Pritchard  (b)  :  and  the  practice  ever 
since  has  been  in  conformity  with  that  decision.  And  when  it  is 
said  in  several  cases  that  an  entry  is  necessary  before  ejectment 
brought  to  avoid  a  fine,  it  must  be  understood  of  a  fine  with 
proclamations  (c).  The  point,  therefore,  having  been  settled 
in  these  cases,  there  seems  to  be  no  ground  for  disturbing  it. 

Per  Curiam,  Rule  refused,  (d) 

(a)  Bull.  N.  P.  103.  Vide  S.  C.  3  Burr.  1897.  where  Lord 
Mansfield's  expression  is  more  geueral ;  that  to  avoid  a  fine  there  must 
be  an  actual  entry.  &c.  and  that  in  all  other  cases  the  confession  of 
lease,  entry,  and  ouster  is  sufficient:  without  adverting  to  the  dis- 
tinction, as  in  the  note  in  the  Law  of  Nisi  Prius,  between  a  fine  vcith 
proclamations,  and  a  fine  at  common  law.  See  also  Goodright  v.  Cator} 
Dougl.  478.  and  Smith  v.  Clifford,  1  Term  Rep.  741. 

(b)  2  Wils.  45. 

(c)  Berrington  v.  Parkhurst,  Andr.  125.  and  1  Slra.  1086.  was 
the  case  of  a  fine  with  proclamations,  as  appears  from  the  argument. 

(d)  The  resolution  in  this  case  is  contrary  to  the  decision  of  C.  B. 
in  Tapncr  d.  Peckham  and  Others,  v.  Merlott  and  another,  Willes,  177.; 

which 
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which  was  not  referred  to  upon  this  occasion,  nor  noticed  in  the  cases  180  j  . 

of  Jenkins  v.  Pritchard,  and  Gates  v.  Brtdon,  though  prior  to  both  in  "IT 

point  of  time.  Ld.  C.  J.  IVillcs  there  said,  that  the  Court  would  not  against 
determine  whether  the  fine  there  was  to  be  considered  as  a  fine  with  Watts. 
proclamations,  or  not ;  the  action  having  been  brought  before  the  time 
when  all  the  proclamations  wore  expired  ;  and  all  the  proclamations 
having  been  made  that  could  be  made  before  that  time  :  because  it  was 
clear  that  it  was  a  fine  of  one  sort  or  another  ;  and  there  was  no  pre- 
tence to  say  that  the  fine  was  void.  And  if  not  void,  all  the  Court 
were  of  opinion,  that  when  a  person  in  possession  levies  a  fine  of  any 
6ort  the  parties  out  of  possession  cannot  maintain  an  ejectment  without 
nn  actual  entry.  Lord  Kenyan  also,  in  Compere  v.  Hicks,  7  Term  Rep. 
732.,  observed,  that  in  Berringtonr.  Parkhurst  as  reported  in  Andreiss, 
136.  Lord  Ilardisicke  said  that  in  the  case  of  a  fine,  the  party  had  no 
title  before  entry,  not  on  account  of  the  stat.  of  II.  7.,  but  on  account 
of  the  puissance  of  a  .fine  at  common  law.  On  the  other  hand,  the  r  ^o  1 
necessity  of  an  entry,  before  ejectment  brought,  to  avoid  a  fine,  seems 
in  other  cases,  prior  to  those,  to  have  been  put  upon  the  ground  of  the 
stat.  of  11.  7.  in  relation  to  a  fine  with  proclamations;  as  in  Luttrel's 
case,  Moor,  450.  ;  and  in  Aicdcley\  case,  ib.  457.,  where  it  is  said 
that  the  statute  is  to  be  construed  strictly,  being  made  for  the  security 
of  titles.  Also  at  common  law  it  was  necessary  to  enter  for  a  con- 
dition broken  ;  but  in  Little  v.  Heaton,  1  Salk.  259.,  (which  was  en- 
deavoured to  be  distinguished  from  the  case  in  IViUes,)  an  entry  was 
held  not  to  be  necessary  before  the  bringing  of  the  ejectment.  And  the 
opinion  of  Lord  C.  J.  IJale  was  referred  to,  who  in  an  ejectment  tried 
before  him  at  the  assizes  iu  Bucks,  had  held  that  the  confession  of  lease 
entry,  and  ouster,  was  sufficient :  in  which  opinion  all  the  Judges  afl 
terwards  concurred  with  him  upon  a  case  reserved.  And  subsequent 
resolutions  to  the  same  effect  were  also  referred  to.  It  is  true  that  the 
confession  of  lease,  entry,  and  ouster,  as  was  observed  by  Lord  C.  J. 
Willes,  is,  as  to  the  entry,  a  confession  of  the  entry,  of  the  lessee,  and 
not  of  the  lessor,  in  ejectment :  but  it  must  also  be  recollected  that  by 
the  ancient  practice,  to  supersede  which  the  rule  for  confessing  lease, 
entry,  and  ouster  was  made  in  the  time  of  Lord  C.  J.  Rolle,  (Running* 
ton  on  Ejectment,  14.)  leases  to  try  title  in  ejectment  were  actually 
sealed  and  delivered  on  the  land  itself ;  and  consequently  the  lessor  must 
have  entered  upon  it  before,  in  assertion  of  his  title  :  because,  say  the 
books,  it  was  maintenance  in  any  one  who  was  out  of  possession  to  con- 
vey to  another.  And  indeed  where  the  rightful  owner  was  disseised 
there  might  be  some  risk  of  his  failing  in  his  ejectment,if  he  had  merely 
entered  and  afterwards  executed  a  lease  oft"  the  land ;  for  the  disseisee 
continuing  in}  or  immediately  after  regaining  possession,  would  have 

operated 
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1807.         operated  as  a  new  disseisin,  and  consequently  as  a  re-disseisin  of  the 

lessor  at  the  time  of  executing  the  lease.     Then  there  is  nothing  in  the 

D°E  stat.  18  Ed.  1.  st.  4.  de  inodo  levandi  fines,  which  requires  that  an 

\\'aiH\  entry  shall  be  made  on  the  land  in  order  to  avoid  the  fine  ;  though  it 
concluded  those  who  had  right  if  they  made  not  their  claim  of  their 
action  within  a  year  and  a  day  sur  la  pie  ;  that  is,  upon  the  foot  of  the 
fine,  and  not  by  the  country,  as  it  is  translated  in  Runnington's  edition 
of  the  Statutes,  and  other  books ;  as  if  it  had  been  written  pays  instead 
c  jnst:<  5jg  of  pie.  Vide  2  Blac.  Rep.  G94.  But  Lord  Coke  seems- to  consider  the 
and  vide  stat.  of  Ed.  1.  as  repealed  by  that  of  H.  7.  so  far  as  to  render  an  entry 

Serjt.  WiU  of  the  party's  claim  at  the  foot  of  the  fine  unavailable  at  this  day. 
Hams' %  iSlote  Certainly  it  must  be  unavailable  against  a  fine  levied  with  proclama- 
p1  CJaj(ke  V  tions  according  to  the  latter  statute.  And  since  the  stat.  21  Jac.  1.  c. 
I  Sound.  lGm  the  Party  nav'lng  a  r'»nt  of  entry  nas  20  years  within  which  to 
319.  c.  make  his  entry  after  his  right  accrues:  but  by  stat.  4  Ann.  c.  16.  s.  16. 

[  21  ]  no  claim  or  entry  on  lands  shall  be  of  any  force  or  effect  to  avoid  any 
fine  levied  zoith  proclamations,  or  shall  be  a  sufficient  entry  or  claim 
zcithin  the  statute  of  James  1.  unless  an  action  shall  be  thereupon  com- 
menced within  one  year  after,  Sec.  and  prosecuted  with  effect.  Upon 
the  whole  it  seems  now  that  for  every  purpose,  except  that  of  avoiding 
a  line  with  proclamations,  in  which  case  the  stat.  of  II.  7.  requires  an 
entry,  the  bringing  of  an  ejectment  will  serve  the  same  purpose  ;  and 
indeed,  if  the  good  sense  of  the  thing  is  to  be  regarded,  it  seems  better 
adapted  to  answer  any  useful  purpose  for  which  an  actual  entry  on  the 
land  was  originally  required,  or  can  at  this  day  be  made.  But  if  the 
confession  of  the  lease  made  by  the  lessor  in  ejectment  be  evidence  of 
an  admission  on  the  part  of  the  defendant,  that  the  lessor  had  made  an 
actual  entry  on  the  land  before  or  at  the  time  of  making  the  lease,  in 
order  to  enable  him  lawfully  to  make  it ;  it  should  seem,  while  the 
matter  was  res  Integra,  that  the  same  evidence  might  have  been  applied 
to  a  fine  levied  with  proclamations  under  the  statute  of  //.  7.  without 
doing  violence  to  the  words  of  that  statute. 
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Donovan,  Assignee  of  Kennett,  an  Insolvent  Debtor,      Tuesday 
against  Duff,  Assignee  o(  tlic  same  Kennett  under 
a  Commission  of  Bankrupt. 

THIS  was  an  action  for  money  had  and  received  by  the  dc-  Neither  (lie 
fendant  to  the  plaintiffs  use,  the  proceeds  of  property  rui>  ' 

1  '  '  .'  llor  ;1|1V  pcr- 

belonging  to  the  bankrupt  which  had  been  disposed  of  by  his  so„  ,.|;iimj„,r 

assignee  under  the  commission.     The  bankrupt  had  no  cer-   from  him  l>y 
tificate.     The  plaintiff'  became  a  creditor  of  his  after  the  com-  assignment 
mission  sued  out,  and  subsequently  took  an  assignment  of  his  '.    .) 

'  i  e»  to  the  coin- 

effects  under  the  last  insolvent  debtor's  act :   and  after  the  bank-  misMon  of 

rupt  had  made  application  to  the  Great  Seal  to  supersede  the  bankrupt, 

commission,  (on  which  an  issue  was  directed  to  try  the  validity  K".    '  l)>  I"  r- 

of  it,  *but  on  which  no  further  proceeding  was  had  ;)  the  plain-  a,.t;0I1  a(  [' 

tiff  now  brought  this  action  :  and  in  answer  to  the  defendant's   to  question 

proof  of  a  petitioning  creditor's  debt,  an  act  of  bankruptcy,  and  the  val'nliiy 

the  commission  regularly  sued  out  thereupon  under  which  he  °  .M!C!l  l(),n~ 

i  •  ii-    i-n»       ii     i     i      i        i  mission,  ami 

"was  chosen  assignee,  the  pkuntilt  called  the  bankrupt  to  pro\e  rC{.over  !l0I11 

an  act  of  bankruptcy  prior  to  the  petitioning  creditor's  debt,  in   assignees  (lio 

order  to  invalidate  the  commission  ;  and  also  offered  proof  of  a  property  ol 

good  petitioning  creditor's  debt  existing  at  the  time  of  such  prior      '.°  ' '"'  ""'i;r 

.!  ,        ,  ,  .     .  .    ,      ,  i    <aiven    miller 

act  ot  bankruptcy,  whereon  a   new   commission  might  be  sued   ;,  |)v,)rm;n„. 

out.    But  Lord  Ellenborough  was  of  opinion,  at  the  trial  at  the  an  act  of 

last  sittings  at   Westminster,  that  it  was  not  competent  for  the  bankruptcy 

bankrupt  himself,  or  any  person  standing  in  his  situation,  like  <°'nm!,,,'(l 

...  by  the  !ki  n  k- 

the  plaintiff,  to  controvert  the  claim  of  his  assignees  under  a  rupt  prior  to 

commission  regularly  sued  out,  by  shewing  a  prior  act  of  bank-   the  petition- 

ruptcy  :   however  such  a  defence  might  be  set  up  by  a  debtor  of  ingcredilor's 

the  bankrupt  resisting  a  claim  made  by  the  assignees  under  the  \  e,    : ' "oa*Xx 

.     .  .         ,  .  .  J  "  it  be  also 

commission  against  him,  as  it  opened  a  great  door  to  fraud  ;  S]1PUI1  tnat 

and  there  was  another  and  more  proper  method  pointed  out  by   there  was  a 

the  statutes  for  the  bankrupt  to  obtain  redress,  by  application  sufficient  pe- 

j„  n      n        i  l'     i  i  i  ..."        ,  .  titioninjjere- 

to  tlie  t»reat  heal  to  supersede  a  commission  improperly  issued  ,.,     .    ",  , 

1  .  oitor  .i  debt 

against  him.     The  defendant  therefore  obtained  a  verdict.  exi.stiiw  at 

Marry  at  now  moved  for  a  new  trial,  and  referred  to  the  class   the  time  of 

of  cases   where  commissions  of  bankrupt  have  been  considered   SIU  •'  I  nor 
.i  .  .    .    ,  ...  c    l'  ■  j.    ;1'-'(   °f  hank- 

to  be  nugatory,  on  trials  at  nisi  pruis,  upon  proof  of  a  prior  act 

\>  hereon  a 
better  commission  mie,ht  h;ive  been    Mini  out. 
Vol..   I\.  C  of  "     '2.;     i 
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1807.        of  bankruptcy,  and  a  sufficient  petitioning  creditor's  debt  at  the 
_. "~  time  whereon  to  support  a  commission.  Doe  v.  Boulcot  (a),  Toms 

against  \.  Mytton  (b)>  *and  Bin  gley  v.  Aladdison(c).  And  if  a  debtor 
Di  ff.  of  the  bankrupt  may  object  to  the  claim  of  the  assignees  suin^ 
*L  2^  J  for  the  property  of  the  bankrupt,  on  account  of  proving  an  act  of 
bankruptcy  prior  to  the  petitioning  creditor's  debt,  there  seems 
no  reason  for  precluding  the  bankrupt  himself,  or  any  person 
claiming  from  him  subsequent  to  the  commission,  from  availing 
himself  of  the  same  objection.  The  objection  goes  to  the  validity 
of  any  debt  contracted  after  an  act  of  bankruptcy,  as  proveable 
under  a  commission  founded  upon  such  act  of  bankruptcy  :  and 
this  is  supported  by  several  acts  passed  to  make  debts  of  a  cer- 
tain description  so  proveable  :  as  the  stat.  7  G.  1.  c.3l.  making 
bills,  &c.  payable  at  a  future  day,  proveable  under  a  commission 
sued  out  on  a  prior  act  of  bankruptcy  :  the  stat.  5  G.  2.  c.  SO. 
s.  22.  enabling  such  bills,  &c.  to  be  a  sufficient  petitioning  cre- 
ditor's debt :  and,  lastly,  the  stat.  46  G.  3.  c.  135.,  which  enables 
bondf.de  creditors,  without  notice,  to  prove  their  debts  under 
any  commission  of  bankrupt,  notwithstanding  any  prior  secret 
act  of  bankruptcy.  [Lord  Ellenborough,  C.  J.  The  existing 
commission  can  only  be  cut  down  by  shewing  that  another  bet- 
ter commission  may  be  taken  out ;  and  that  can  only  be  done 
by  shewing  not  only  an  act  of  bankruptcy  antecedent  to  the 
present  petitioning  creditor's  debt,  but  also  a  sufficient  peti- 
tioning creditor's  debt  existing  at  the  time  of  such  prior  act  of 
bankruptcy.]  That  was  shewn.  [Lord  Ellenborough,  C.  J. 
Still  the  only  effect  of  that  was  to  shew  that  some  other  person. 
as  assignee  under  a  commission  to  be  sued  out  upon  such  prior 
act  of  bankruptcy,  would  have  a  better  title  than  the  defendant; 
but  it  does  not  prove  that  the  plaintiff  has  a  better  right.]  In 
[  24  ]  the  mean  time,  and  until  another  valid  commission  was  sued 
out,  the  right  to  the  property  would  be  in  the  plaintiff  by  as- 
signment from  the  bankrupt. 

Lord  Ellf.n borough,  C.  J.  That  brings  it  to  the  original 
question  again,  whether  Kennett  himself  could  have  maintained 
this  action  against  his  assignee  under  the  commission  of  bank- 
rupt, by  evidence  that  he  had  committed  a  prior  act  of  bank- 
ruptcy ;  for  his  assignee  subsequent  to  the  commission  cannot  be 

(a)  2  Esp.  N.  P.  Cas.  505.  (b)  2  Stra.  741. 

(c)   B.  R.  Mich.  1783,  Co.  Bunld.  Laics,  ch,  2. 

3  in 


IV  the  Forty-eighth  Yf.ar  of  GEORGE  III.  24 

in  a  better  situation  than  himself.    I  know  of  no  instance  where        1807. 

such  proof  has  been  admitted  on  the  part  of  the  bankrupt  and         ~ 

„     ,  .  .  .  .    .  i  Donovan 

for  his  benefit  against  the  assignees  under  the  commission  :  but       aguinst 

I  know  that  in  a  case  before  Lord  Loughborough,  when  Chief  Dlff. 
Justice  of  the  Common  Pleas,  he  refused  to  permit  a  bankrupt, 
in  an  action  against  his  own  assignees  under  the  commission, 
to  prove  a  prior  act  of  bankruptcy,  in  order  to  defeat  the  title 
of  the  assignees  :  and  indeed  it  would  be  pregnant  with  enor- 
mous mischief  to  suffer  it.  If  the  bankrupt  be  aggrieved  by 
the  commission  sued  out  against  him,  he  may  apply  to  the 
Great  Seal  for  relief,  which  the  statutes  have  authorized  the 
Lord  Chancellor  to  administer.  But  here  we  have  it  admitted 
that  such  an  application  has  been  made  :  and  not  succeeding 
there,  it  is  now  attempted  to  question  the  commission  in  this 
collateral  objectionable  shape,  after  the  bankrupt  himself  has 
acquiesced  in  it,  and  after  an  ineffectual  attempt  to  impeach  it 
directly  before  the  proper  tribunal. 

Lawrence,  J.  If  this  were  permitted  to  be  done,  it  would 
place  every  assignee  of  a  bankrupt  in  a  dreadful  situation.  For 
then,  after  a  commission  had  been  sued  out  upon  a  clear  act  of 
bankruptcy  proved,  to  which  the  bankrupt  submitted,  without 
question,  at  the  time  ;  and  after  his  property  had  been  collected  [  25  ] 
and  distributed  under  that  commission,  it  would  be  in  the  power 
of  the  bankrupt,  if  it  were  competent  to  him  to  adduce  such 
evidence,  by  bringing  an  action  for  money  had  and  received 
against  his  assignees,  and  proving  a  secret  act  of  bankruptcy 
prior  to  the  petitioning  creditor's  debt,  to  recover  from  his  as- 
signees the  whole  amount  of  his  property  after  distribution. 

The  other  Judges  concurred  in  refusing  the  Rule. 


The  King  against  Sweet.  Wednesday, 

Nov.  lltli. 

AN  order  of  filiation,  made  at  the  quarter  sessions  for  the  jn  an  orjer 
county  of  Surrj/,  stated  that  of  filiation 

and  mainte- 
nance the  justices  hare  no  power  by  the  stat.  IS  Eltz.  c.  3.  to  direct  the  defendant  to 
pay  the  costs  of  the  parish  in  obtaining  the  order  :  but  having  in  such  order  separated 
tlie  sum  to  be  paid  for  maintenance,  and  the  sum  to  be  paid  for  costs,  the  order 
was  quashed  as  to  the  latter,  and  confirmed  as  to  the  rest  of  it. 

C  2  «  Whereas 
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1807.  "  Whereas  it  appears  to  this  Court,  as  well  on  the  complaint 

n,,- "J7  of  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 

p*ainst  Saint  Mary,  Newington,  in  the  county  of  Surry,  as  on  the  oath 
Sweet,  of  Elizabeth  Kenrick,  single  woman,  that  she  the  said  E.  K.  on 
13th  May,  1805,  was  delivered  of  a  male  bastard  child  in  the 
said  parish  of  Nezsington,  and  that  the  said  child  is  now  charge- 
able to  the  said  parish,  and  likely  so  to  continue:  and  further, 
that  one  Joseph  Sweet  did  beget  the  said  child,  &c.  And  whereas 
the  said  J.  S.  hath  been  duly  summoned  to  be  and  appear  before 
this  Court,  and  hath  been  now  heard,  &c. ;  but  no  sufficient 
cause  hath  been  shewn  why  he  should  not  be  adjudged  the  re- 
puted father  of  the  said  child  :  now  (upon  hearing  counsel  on 
both  sides,  examination  of  witnesses  upon  oath,  and  the  pre- 
mises fully  considered,)  it  is  adjudged  by  this  Court  that  the  said 
J.  Szcect  is  the  reputed  father  of  the  said  child  :  and  it  is  or- 
[  26  ]  dered,  as  well  for  the  better  relief  of  the  said  parish  of  Nezv- 
ington  as  for  the  sustentation  of  the  said  child,  that  the  said 
J.  S.  shall,  and  do  forthwith,  upon  notice  of  this  order,  pay,  or 
cause  to  be  paid  to  the  churchwardens,  &c.  of  Nezcington,  &c. 
11/.  6s.  6d.  for  and  towards  the  lying-in  of  the  said  Elizabeth 
Kenrick,  and  the  maintenance  of  the  said  child,  to  the  time  of 
making  this  order  ;  and  the  further  sum  of  12/.  for  the  costs  of 
the  said  parish  in  and  about  the  obtaining  of  this  order.  And  it 
is  further  ordered,  that  the  said  J.  S.  shall  likewise  pay  to  the 
churchwardens,  &c.  of  Nczzington,  &c.  8s.  6d.  weekly,  Sec. 
during  so  long  time  as  the  said  child  shall  be  chargeable  to  the 
said  parish  of  Newington" 

Two  objections  were  made  to  this  order  :  1st,  That  there  was 
no  sufficient  adjudication  of  the  birth  of  the  bastard  child  in  the 
parish  of  Nezsington,  but  only  a  recital  of  that  fact.  2dly,  That 
the  Sessions  had  no  jurisdiction  to  award  the  payment  of  costs. 

GarrozD  shewed  cause  in  support  of  the  order.  As  to  the 
first  objection  ;  it  is  sufficient  that  the  fact  of  the  bastard's  birth 
in  the  parish  is  recited  by  the  justices  as  appearing  to  them 
upon  the  complaint  of  the  parish  officers,  and  upon  oath  ;  and 
unless  that  were  proved,  the  justices  could  not  have  made  the 
order  on  the  defendant  as  the  putative  father.  Hex  v.  Graves- 
end  (a),  and  Rex  v.  Moravia  (b),  are  in  point.     And  the  same 

(a)  E.  \h  G.  2.  IMS.  1  ConsVs  Bott,  437.pl.  5'Jb. 

(b)  lb.  pi.  bUG. 

eon- 
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construction  was  made  in  Rex  v.  Fox,  Tr.  29  &  30  G.  2.,  cited        1807. 
by  Lord  Kenyan  from  his  own  MS.  in  Rex  v.  Price  (a)  ;  both     r_    "j." 
of  which  orders  were  in  the  same  form,  in  this  respect,  as  the       against 
present.     The  case  of  The  King  v.  Moravia  furnishes*  an  an-       Sn  ket. 
swer  to  the  second  objection  also;  for  there  a  sum  in  gross  ad-      *[  27  J 
judged  to  be  paid  "  for  the  maintenance  of  the  child  and  other 
incident  charges  and  expences,"  was  held  well :  and  as  the  costs 
which  the  parish  are  put  to  in  securing  the  reputed  father  and 
obtaining  the  order  against  him  would  fall  under  that  general 
description,  there  can  be  no  objection  in  stating  the  charge  for 
costs  in  the  order.     The  case  of  The  King  v.  Skinn  (b)    may 
be  cited  as  an  authority  the  other  way;  but  that  only  goes  the 
length  of  shewing  that  the   Sessions  cannot  delegate  to   the 
clerk  of  the  peace  the  power  of  taxing  the  amount  of  the  costs 
awarded  by  them.     And  Rex  v .  Nelson  (c)  is  an  express  au- 
thority that  the  Court  have  a  power  of  awarding  costs  upon  an 
order  of  filiation  ;  supported  as  the  report  is  by  the  original 
order  for  costs  made  in  that  case  (d). 

(a)  6  Term.  Rq).  148.  (b)  E.  15  G.  2.  MS.  1  ConsVs 

Bolt,  421.  pi.  552.  (c)   1  Ventr.  37. 

(d)  Die   Veneris  prox.  post.   15.  Sanctce  Trinitatis,  anno  21"  Car. 
2di  Regis. 
Nortiitush,  x       Ordiuatum  est  quod  defendensioveniatsecuritatem 
lttx  f  pro  manutenentia  spurii  per  ipsum  nuper  geniti  super 

v.  C  corpus  Elizabethee  Barrett  ;  et  similiter  pro  indemni- 

Benj.  Nelson. J  ficatione  parochianorum  de  Often  in  comitatu  prse- 
dicto  ab  eodem  spurio.  Et  quod  idem  defendens  solvit  omnia  cuatagia 
et  expensa  qua;  iidem  parochiani  expenderunt  in  et  circa  manuteneu- 
tiam  praedicti  spurii,  ct  prajdictac  Elfcabelluc  Barrett,  tempore  iucu- 
bationis  ejusdem  Elizabetlia:  Necnon  quod  idem  defendens  solvit 
praedictis  parochianis  omnia  custagia  et  expensa  qua;  iidem  parochiani 
expenderunt  in  el  circa  defensionem  et  proscciilionem  ordinis  per  ju->- 
ticios  pacis  comitatus  prajdicti  facli  versus  defcudentem  pro  manute- 
nentia praedicti  spurii  a  tempore  quo  oi  do  ilia  hie.  facta  fuit.  El  quod 
Thomas  Fanshaio  Allies  interim  attendatur  cum  comptis  custagiorum 
ex  expensoruni  piaulictorum  parochianorum  sie  (ut  prefertur)exposi- 
torum,  ct  quod  idem  Thomas  Fanshazc  cerlificubit  curia'  hie  supeiinde. 

Ex.  motione  Mr.  dwell, 

I'cr  t  'ui 


J.jaicn. 
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1807.  Lawes,  in  support  of  the  first  objection,  referred  to  Rex  v. 

T      ~        Cuddington  (a),  as  in  point,  that  the  order  should  state  that  the 

against       bastard  was  born  in  the  parish  to  which  the  relief  was  ordered; 

Sweet.  which  was  not  cited  in  Rex  v.  Gravesend,  and  Rex  v.  Moravia. 
[The  Court  observed,  that  it  did  not  appear  in  that  case  what 
the  form  of  the  order  was  :  the  fact  might  no  where  have  ap- 
peared in  the  order.]  In  Rex  v.  Butcher  (b),  where  the  order 
ran — "We  A.  and  B.,  two  justices,  &c.  residing  within  the 
limits  where  the  parish  church  is,  within  which  parish  the  child 
zoas  born,  do,"  &c.  ;  it  was  held  not  to  be  a  sufficient  averment 
that  the  child  was  born  in  the  parish  to  which  the  relief  was 
ordered.  [Per  Curiam.  The  objection  there  was  of  another 
sort,  vis.  that  it  did  not  appear  that  the  parish  ordered  to  be 
relieved  was  the  same  parish  where  the  child  was  born.]  Se- 
condly, the  Sessions  have  no  jurisdiction  to  award  costs  in  any 
case  except  by  statute ;  and  none  of  the  statutes  (c)  touching- 
bastards  give  the  justices  such  a  power.  In  Rex  v.  Moravia 
the  objection  was  to  the  generality  of  the  charges  and  expences 
as  incident,  not  to  the  obtaining  the  order  of  filiation,  but  to 
the  maintenance  of  the  child,  of  which  the  costs  of  obtaining  the 
order  could  form  no  part:  and  even  that  did  not  pass  with- 
out great  doubt.  And  the  order  for  costs  referred  to  in  The 
King  v.  Nelson  was  an  order  of  this  Court,  and  not  of  the  Ses- 
sions ;  which  was  probably  made  upon  the  particular  circum- 
stances of  the  case  attending  the  removing  of  the  orders  by 
certiorari ;  and  rests  altogether  upon  the  general  discretionary 
power  of  the  Court  in  all  cases  where  an  improper  use  is  made 

[  29  1  °f  their  process.  And  the  case  of  The  King  v.  Skinn  is  an 
authority,  as  far  as  it  goes,  to  shew  that  the  Sessions  have  no 
power  to  award  costs.  [Grose,  J.,  stated,  that  he  felt  a  difli- 
culty  upon  the  words  of  the  stat.  IS  Eliz.  c.3.  5.2.,  which  directs 
the  justices  to  "take  order,  as  well  for  the  punishment  of  the 
mother  and  reputed  father  of  such  bastard  child,  as  also  for  the 
belter  relief  of  every  such  parish,  in  part  or  in  all."  And  un- 
less the  magistrates  below  had  a  power  of  directing  the  costs 
of  obtaining  the  order  to  be  paid,  so  far  from  the  parish  be- 
ing relieved,  it  might  in  some  cases  be  burthencd  still  more 

(a)  E.  9  Ann.  1  ConsVs  Bott,  AZA.pl.  583  (b)  1  Sim.  137. 

(c)  18  Eliz.  c.  3.     7  Jac.  1.  c.  4.    3  Car.  1.  c.  -1.     13  6c  14  Car.  2. 
c.  12.     0  G.  2.  c.  31.  and  13  G.  3.  c.  82. 

than 
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than  before.]     The  same  might  be  said  in  the  case  of  other         1K07. 

orders  made  by  justices  of  the  peace;  but  except  in  certain    _,      77 

i       \  i       •         •*  The  KlN(i 

cases  where  a  power  to  award  costs  is  expressly  given,  it  never       a<rainst 

was  considered  that  such  a  power  was  incident  to  the  power  of       Sweet. 

making  the  order  for  the  relief  of  the  parties  aggrieved.  There 

is  no  common  law  jurisdiction  even  in  this  Court  to  give  costs 

upon  process ;  but  it  is  given  by  different  statutes. 

Le  Blanc,  J.  observed,  that  at  any  rate  Mr.  Laracs  could  only 
pray  that  so  much  of  the  order  as  directed  the  payment  of  the 
121.  for  costs  should  be  quashed.  In  answer  to  which  he  sug- 
gested, that  the  order  being  one  and  entire  could  not  be  di- 
vided. But  the  learned  Judge  said,  that  the  justices  them- 
selves had  separated  the  sums  in  their  order. 

Lord  Ellen  borough,  C.  J.  The  first  objection  made  is, 
that  there  is  no  adjudication  of  the  parish  where  the  child  was 
born  :  but  when  the  order  states,  that  whereas  it  appears  to  the 
justices  on  the  oath  of  the  mother  that  she  was  delivered  of  the 
child  in  the  parish  of  N ewington  ;  we  must  understand  it  as  an  [  m  ] 
affirmative  proposition  by  the  justices  tliat  the  fact  was  sworn 
to  by  the  mother  before  them,  and  that  they  find  it  to  be  true ; 
for  they  proceed  upon  that  ground  to  adjudicate  that  the  de- 
fendant is  the  reputed  father,  and  that  for  the  better  relief  of  that 
parish  he  shall  pay  such  and  such  sums  :  and  by  the  statute, 
giving  relief  in  this  case,  the  reputed  father  is  only  bound  to  pay 
such  relief  to  the  parish  in  which  the  bastard  child  is  born.  And 
there  is  no  case  where  an  order  in  this  form  has  ever  been  held 
to  be  bad  ;  for  in  The  King  v.  Butcher,  which  was  supposed  to 
come  nearest  to  this,  the  ambiguity  was  of  another  sort.  Se- 
condly, it  is  objected  that  there  is  no  express  power  given  by 
any  of  the  statutes  to  the  justices  to  award  costs  in  this  matter  ; 
and  that,  without  that,  they  have  no  such  power.  The  only 
words  of  the  stat.  18  Eliz.  relied  on  are,  that  the  order  is  to  be 
made  for  the  belter  relief  of  the  parish  ;  which,  it  is  said,  cannot 
effectually  be  relieved,  without  such  a  power.  But  there  does 
not  appear  to  be  any  instance  from  the  passing  of  the  statute  to 
the  present  time  when  the  justices  have  awarded  costs  :  the  only 
case  which  has  been  found  seeming  at  all  to  bear  the  other  way 
is  that  of  The  King  v.  Nelson  ;  but  upon  looking  into  it  more 
accurately,  it  appears  that  the  award  of  the  costs  there  to  be 
paid  was  by  the  order  of  this  Court  upon  the  removal  of  the 
original  order  by  certiorari ;  and  those  it  is  evident  were  costs 

incurred 
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1807.         incurred  subsequent  to  the  making- of  the  original  order,  by  the 
n,      r    .       very  terms  of  it.     Under  what  particular  circumstances  those 

against       costs  were  awarded  does  not  appear,  as  there  is  no  recital  of  the 

Sweet.  matter  in  the  order  itself.  The  case  of  The  King  v.  Skinn  may 
indeed  be  open  to  the  answer  which  has  been  given,  that  at  any 
rate  the  Sessions  could  not  delegate  the  power  of  taxing  the 

[  31  ]  costs:  otherwise  it  would  bear  against  the  power  contended  for. 
In  Hie  King  v.  Moravia  the  question  turned  on  the  generality 
of  the  award  of  ll  incident  charges  and  expences ;"  but  the 
charges  and  expences  there  meant  were  such  as  were  incident  to 
the  maintenance  of  the  child.  There  is,  therefore,  no  case  which 
enables  us  to  put  the  construction  contended  for  on  the  words 
of  the  statute  of  Elizabeth,  as  giving  the  justices  authority  to 
award  costs  in  this  case.  Then  let  us  look  to  the  reason  and 
view  of  the  statute  itself  to  see  if  such  must  have  been  the  in- 
tention of  the  Legislature  ;  for  it  might  not  be  too  late  even 
now  to  put  a  right  judicial  construction  upon  it,  if  a  wrong  con- 
struction had  been  put  upon  it  by  usage.  But  there  is  nothing- 
appearing  in  the  statute  which  necessarily  requires  such  a  power 
to  be  given  to  the  justices:  the  mischiefs  recited  are  the  charges 
of  keeping  the  bastard  children,  and  the  evil  example  of  others  ; 
for  each  of  which  a  particular  remedy  is  given  ;  the  one  by- 
making  an  order  for  the  charges  already  incurred  by  the  parish 
on  account  of  the  child,  and  for  its  future  maintenance  ;  the 
other  by  the  punishment  of  the  lewd  mother  and  reputed  fa- 
ther. Therefore,  neither  in  express  terms,  nor  by  fair  infer- 
ence, is  there  any  power  given  to  the  justices  to  order  the  costs 
of  obtaining  the  order  to  be  paid  by  the  defendant:  the  order, 
therefore,  is  bad  pro  ianto  ;  but  it  is  good  for  the  rest,  as  the 
justices  have  distinguished  how  much  was  given  for  mainte- 
nance, and  how  much  for  costs.  And  this  very  case  shews  the 
inconvenience  which  would  arise  from  extending  the  power  of 
the  justices  in  this  respect ;  for  much  additional  expence  lias 
been  incurred  by  going  to  the  Sessions  to  get  an  original  or- 
der of  filiation,  instead  of  applying  to  two  magistrates  near  at 
hand. 

r  3o  "i  Grose,  J.     I  still  feel  a  difficulty  in  saying  that  the  justices 

may  not  direct  the  defendant  to  pay  the  costs  of  the  parish  ob- 
taining the  order.  It  is  true  that  the  expences  may  be  improperly 
enhanced  by  going  in  the  first  instance  to  the  Quarter  Sessions, 
instead  of  applying  to  two  neighbouring  justices,  where  that 

may 
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may  be  done  ;  but  of  that  the  justices  will  judge  in  considering        1S07. 
the  quantum  of  costs.     But  as  the  Sessions  have  an  original  ~~ 

jurisdiction  in  this  matter,  and  the  words  of  the  statute  of  Eli-  n„ainst 
zabcth  being,  that  the  justices  shall  take  order  ufor  the  belter  Snelt. 
relief  of  every  such  parish  in  part  or  in  all"  and  this  being  a 
remedial  law;  it  did  appear  to  me  that  the  justices  had  a  power 
of  directing  the  fair  and  necessary  expences  of  the  parish  in 
obtaining  the  relief  granted  to  be  paid  to  them ;  otherwise,  so 
far  from  taking  order  for  their  better  relief  in  part  or  in  all,  the 
parish  may  in  some  cases  be  more  burthened  by  the  expence  of 
obtaining  the  order  than  by  the  maintenance  of  the  child. 
However,  as  my  Lord  and  my  Brothers  have  no  doubt  upon 
the  subject,  it  must  be  presumed  that  they  have  put  the  right 
construction  on  the  statute. 

Lawrence,  J.  I  agree  with  my  Lord  in  the  construction  he 
has  put  upon  the  statute  of  Elizabeth :  it  recites  two  mischiefs; 
the  one,  that  the  bastards  are  left  to  be  kept  at  the  charge  of 
the  parish  where  they  are  born;  the  other,  the  evil  example 
and  encouragement  of  lewd  life:  and  it  directs  that  the  justices 
shall  take  order  as  well  for  the  punishment  of  the  parents,  as 
also  for  the  better  relief  of  the  parish.  Now  these  latter  words 
being  general,  we  must  collect  what  relief  the  Legislature  in- 
tended by  adverting  to  the  mischief  before  recited,  which  was  [  33  ] 
that  the  parish  was  left  burthened  with  the  charges  of  keeping 
the  child:  this  cannot  include  the  costs  to  be  afterwards  in- 
curred in  obtaining  the  order  of  filiation  and  maintenance. 
But  if  the  words  were  more  doubtful  than  they  are;  yet  after 
so  great  a  lapse  of  time  since  the  passing  of  the  act,  without 
any  case  having  put  so  extended  a  construction  on  the  words  in 
question,  and  costs  not  having  till  now  ever  been  ordered  to 
be  paid  by  the  justices;  it  would  be  going  too  far  at  this  time 
of  day  to  say  that  they  have  the  power  of  awarding  costs. 
With  respect  to  the  case  of  The  King  v.  Nelson,  it  is  clear  that 
the  costs  there  spoken  of  meant  the  costs  incurred  in  this 
court:  the  report  in  Vcnlris  points  to  the  costs  of  suing  out  the 
certiorari.  This  Court  has  no  original  jurisdiction  to  make  an 
order  of  filiation  :  they  could  only  quash  or  confirm  the  order 
of  the  justices  below.  But  if  they  confirmed  the  order,  and 
thought  that  it  had  been  vexatiously  removed  hither  by  certio- 
rari, they  might  very  well  order  the  defendant  to  pay  the  coats 
incurred  in  this  court. 

Lc 


33  CASES  in  MICHAELMAS  TERM 

1807.  LE  Blanc,  J.     This  is  a  new  attempt  to  give  the  justices 

,.,,      77        below  a  power  of  awarding  costs  in  this  case,  which  they  never 
against       exercised  before,  and  in  my  opinion  never  had  under  the  statute 
Sweet,      of  Elizabeth.     The  power  conferred  on  the  justices  of  giving 
relief  to  the  burthened  parish,  in  part  or  in  all,  must  be  con- 
fined to  relief  against  the  mischief  before  recited,  that  of  main- 
taining the  child  born  in  such  parish,  and  cannot  be  applied  to 
the  subsequent  expence  of  procuring  an  order  of  filiation  and 
maintenance.     And  this  I  think  would  be  the  proper  construc- 
tion of  the  words,  even  if  they  were  found  in  a  recent  act  of 
[  34  ]       parliament,  which  was  now  to  have  a  construction  put  upon  it 
for  the  first  time.     But  such  it  appears  has  always  been  consi- 
dered to  be  the  true  construction  of  the  act:  and  a  strong  argu- 
ment is  to  be  drawn  from  the  case  of  The  King  v.  Moravia, 
where  the  very  ground  on  which  the  Court  confirmed  the 
order  for  the  payment  of  a  gross  sum,  "  for  the  maintenance 
of  the  child  and  other  incident  charges  and  expences,"  was  be- 
cause they  considered  those  other  incident  charges  and  expences 
as  confined  to  charges  and  expences  attending  the  maintenance 
of  the  child:  considering  that,  unless  so  confined,  the  order 
would  have  been  bad.     So  much,  therefore,  of  the  order  as 
directs  the  payment  of  costs  must  be  quashed  ;  but  it  must  be 
confirmed  for  the  rest,  the  order  itself  having  separated  the 
sums  to  be  paid. 

Order  quashed  as  to  the 
payment  of  the  costs. 
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Timson  and  Others  ao;ahist  Merac  and  Another.  Friday, 

AW  I6lh. 


T 


HE  first  special  count  of  the  declaration  stated,  that  on  the  The  stat.   13 
1st  of  September,  1S06,  at  London,  &c.  a  discourse  took  (m-  [•  c'  l?3' 

*  .v.  lo.  lifivin"' 

place  between  the  plaintiffs  and  defendants,  concerning  the  pur-  e,ia|,je(j  t|,c" 

chase,  sale,  and  shipment  of  250  puncheons  of  brandy  for  the   kingbyonler 

plaintiffs  by  Messrs.  Gordon  and  Company,  then  being  in  parts  in  council  to 

beyond  the  seas;  but  the  plaintiffs  not  being  satisfied  with  the  |lcei,^thc 

J  '  r  °  .       importation 

responsibility  of  Gordon  and   Co.,  it  was  agreed  between  the   0f  certain 

plaintiffs  and  defendants,  that  the  latter  should  guarantee  to  the  goods,  being 

former  the  shipment  of  the  brandy  on  their  account:  and  there-   British  or 

upon,  in  consideration  of  the  premises,  and  that  the  plaintiffs  at  " 

-,  i  i    Peity?  irom 

the  defendants'  request  would  agree  that  Gordon  and  Co.  should   tlu,  01u,m  v's 

purchase  for  them,  the  plaintiffs,  and  that  they  would  buy  from   country,  in 

Gordon  and  Co.  the  brandy,  on  the  terms  and  conditions  after  neutral 

mentioned,  the  defendants  promised  that  Gordon  and  Co.  should  ^'^ '  *<.°1I " 

'  ■  t  I  f  ilC-  L    ill  tit  1 L 

purchase  for  them  250  puncheons  of  Cogniac  brandy,  by  bills  of  by  J.  and  />'., 
exchange  to  be  drawn  for  the  same  on  shipment  of  such  brandies,   British  sub- 
and  forwarding  in  due  course  the  bill  of  lading  and  invoices  Jec^  y"p\ 
thereof;  the  said  brandies  to  be  purchased  forthwith,  and  avessel   the  purchase 
chartered  in  the  defendants'  names  at  a  *  freight  agreed  upon  by   0f  brandy 
the  plaintiffs,  vis.  for  the  purpose  of.bringing  the  brandies  from   from  a  house 
parts  beyond  the  seas  to  this  kingdom.  And  the  plaintiffs  averred   °\  tra('e  in 
that  they  accepted  the  said  agreement,  &c.  on  the  terms  and  enemv  w(, 

be  shipped  from  thence  in  a  neutral,  on  account  of  A.  and  11.;  which  contract  was 
inadeiu  contemplation  of  obtaining  a  licence  for  that  purpose;  which  licence  was  accord- 
ingly obtained  soon  after  the  making  of  such  contract  and  before  it  was  begun  to  be 
executed;  is  a  legal  contract,  and  may  lawfully  be  guaranteed  in  the  first  instance 
by  6'.  and  D.  other  British  subjects  (the  defendants).  And  after  such  licence  ob- 
tained the  guarantees  are  liable  in  damages  for  the  non-shipment  of  the  goods  by  the 
house  in  France  on  board  a  neutral  sent  there  for  that  purpose. 

Though  it  were  objected  to  the  licence  legalizing  such  trade,  that  it  was  not  made 
out  to  A.  and  ]}.  by  name,  but  only  to  C.  and  J),  and  other  British  merchants ;  and 
that  neither  C.  and  D.  nor  even  A.  and  11.  had  any  property  in  the  goods  ;  whereas 
the  licence  required  the  goods  to  be  imported  to  be  the  property  of  the  saidpersons  or 
some  of  them  ;  and  until  shipment  the  property  continued  in  the  house  in  F ranee. 

For  neither  the  act  of  parliament  nor  the  king's  licence  required  the  owners  of  the 
property  to  be  individually  named;  and  even  if  the  licence  were  to  be  so  construed, 
as  it  only  required  the  goods  imported  to-  be  the  property  of  "the  said  persons  or 
"  some  of  them,  as  may  be  specified  in  their  bills  of  lading;"  and  as  no  bills  of  hid- 
ing were  made  out,  which  might  have  been  made  in  the  names  of  C.  and  D.,and  if  so, 
would  have  conveyed  to  them  a  legal  or  special  property  in  the  goods;  the  defend- 
ants C.  and  I),  were  still  liable  to  answer  in  damages  upon  their  guarantee,  as  for 
the  non-performance  of  a  legal  contract.  con-      •'  [  3d    j 
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1807.        conditions  aforesaid ;  and  that  on  the  6th  of  September,  1806, 
,,,  at  London,  &c.  a  vessel  was  chartered  by  the  defendants  for 

1  IMS OX 

against  *ne  PurPose  of  bringing  home  the  said  brandies:  which  vessel 
Mehac.  on  the  10th  of  September  sailed  from  London  to  parts  beyond 
the  seas  for  that  purpose,  and  on  the  17th  of  September  ar- 
rived at  parts  beyond  the  seas  where  Gordon  and  Co.  were  to 
ship  the  brandies,  and  that  the  master  gave  notice  thereof  to 
Gordon  and  Co.,  and  requested  them  to  ship  the  brandies ; 
and  that  the  plaintiffs  were  always  willing  to  accept  and  pay 
for  the  same:  yet  that  the  defendants  did  not  perform  their 
promise;  nor  did  they,  or  Gordon  and  Co.,  though  requested, 
purchase  for  the  plaintiffs  such  brandy,  and  ship  the  same  ; 
but  refused  and  neglected  so  to  do  :  wherefore  the  vessel  was 
obliged  to  return  to  this  kingdom  without  the  brandy:  and  such 
brandy  having  since  greatly  increased  in  value,  the  plaintiffs 
have  thereby  lost  clivers  gains  which  otherwise  would  have  ac- 
crued to  them  from  the  performance  of  the  defendants'  promise. 
There  was  another  special  count  on  a  similar  agreement  and 
guarantie  for  the  purchase  and  shipment  abroad,  by  Gordon  and 
Co.,  of  50  puncheons  more,  in  addition  to  the  250  puncheons 
of  Cogniac  brandy  to  be  sent  to  the  plaintiffs  in  this  kingdom  : 
and  there  were  also  the  common  money  counts.  The  defend- 
ants pleaded  the  general  issue ;  and  at  the  trial  at  Guildhall 
a  verdict  was  found  for  the  plaintiffs,  with  60001.  damages, 
subject  to  the  opinion  of  the  Court  on  the  following  case. 

Previously  to  making  the  contract  stated  in  the  first  count 
it  was  in  the  contemplation  of  the  parties  that  Gordon  and 
Co.,  then  being  French  merchants  residing  at  Pons  in  the 
French  dominions,  should  purchase  for  and  sell  to  the  plaintiffs 
250  puncheons  of  brandy,  to  be  shipped  by  Gordon  and  Co. 
for  the  plaintiffs,  merchants  in  this  country  ;  but  the  terms  on 
which  the  brandies  were  to  be  purchased  were  first  stated  in 
a  letter  received  from  the  defendants  in  the  following  words  : 
''Messrs.  Timson,  Wright  and  Co.,  London.  Sept.  1st,  1806, 
Gent.  We  engage  that  Messrs.  Gordon  and  Co.,  of  Pons, 
shall  purchase  for  you  250  puncheons  of  good  and  genuine 
Cogniac  brandy  not  exceeding  105  francs  p.  27  volts,  first  cost, 
to  be  drawn  for  the  same  direct  at  three  usances  on  shipment, 
and  forwarding  in  due  course  the  bill  of  lading  and  invoices; 
the  brandies  to  be  purchased  forthwith,  and  a  vetisel  chartered 
in  our  name  at  u  freight  agreed  upon  by  you.  ' 

(Signed) 


[   37] 


in  the  Forty-eighth  Year  of  GEORC2E  III. 

(Signed)   T.  J) ferae  and  Co.     On  the  receipt  of  this  letter,          1807. 
the  plaintiffs,  having  agreed  to  the  terms,  after  having  copied 
them  verbatim,    wrote  underneath  such  terms  the  following        tf«ainst 
answer,   which   they  sent   to   the    defendants.     "  Messrs.    T.       Muiac. 
Merac  and  Co.  1st  Sept.  1806.     Above  we  hand   you  a  copy 
of  your  engagement  with  us  for  the  purchase  of  250  puncheons 
best  good  genuine  Cogniac  brandy  for  our  account,  guarantied 
by  you,  and  which  is  hereby  confirmed  by  this  our  written  ac- 
ceptance for  the  same."     (Signed)  Timson  and  Co.     A  short 
time  afterwards  the  defendants  o fibred  to  enter    into  similar 
engagements  with  the  plaintiffs  for  Gordon  and  Co.'s  shipping 
hO  other  puncheons  of  brandy  ;  which  offer   the  plaintiffs    ac- 
cepted by  another  letter  of  the  6th  of  Sept.  1S06,  "  under  the 
terms  and  conditions  of  your  (the  defendants')  former  guaran- 
tie  ;"  which  letter  also  directed  certain  marks  to  be  put  on  the        [  3S  J 
puncheons  :  and  this  was  acknowledged  and  acceded  to  by  the  de- 
fendants in  another  letter  to  the  plaintiffs  of  the  8th  of  Sept.  1S06. 
Under  these  contracts  a  vessel  was  chartered  at  such  freight 
and  for  such  purpose  as  are  stated  in  the  first  count  :  which 
vessel  proceeded  to  Ckarente,  in   France,  where  the  brandies 
were  to  be  shipped ;  and  there  the  master  applied  to  Gordo?/  and 
Co.  for  the  shipment  of  them  according  to  the  contracts  ;  the 
plaintiffs  having  always  insisted  on  their  performance  ;  but  no 
brandies  were  shipped,  as  agreed  upon,  and  the  vessel  returned 
home  without   them.     The  price   of  such  brandy  afterwards 
rose,  and  the  plaintiffs  lost  the  benefit  of  the  rise  of  the  market. 
The  contracts  were  made  in  time  of  war  between  this  coun- 
try and  France;  but  by  the  stat.  43  Geo.  3.  c.   153.  s.   la., 
reciting  that  since  the  commencement  of  the  present  hostilities 
an  order  of  council  had  been  made  for  granting  licences,  which 
had  accordingly  been  granted,    to  permit  the  importation  of 
certain  goods,  being  British  or  neutral  property,  contrary  to 
the  laws  then  in  force  ;    which   importations  were  necessary 
during  hostilities,  and  ought  to  be  justified  by  law  :  and  that  it 
was  expedient  that  his  majesty  by  order  of  council  should  be 
authorised  to  permit  during  the  continuance  of  hostilities,  &e. 
the  importation  in  neutral  ships  of  any  goods  from  any  port  or 
place  of  the  enemy  :   it  is  enacted,  that  every  importation   of 
goods  made  by  virtue  of  any  such  order  and  licence,  &c.  should 
be  deemed  to  be  good  in  law,  notwithstanding  any  other  act  of 
parliament  to  the  contrary.     And  by  v.  16.  his  majesty  is  cm- 
powered 
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1 807.        powered  by  order  in  council  from  time  to  time  to  permit  during 
,r  the  continuance  of  hostilities,  &c.  any  such  goods  as  should  be 

against  specified  in  any  such  order  in  council  to  be  imported  from  any 
Merac.  port  or  place  of  *  the  enemy,  in  neutral  ships.  Under  this 
"  L  39  ]  act  the  kino;  by  order  in  council  of  the  14th  of  September  1803 
licensed  the  importation  of  brandy,  (amongst  other  things,) 
being  neutral  property,  or  the  property  of  British  subjects  duly 
licensed  from  any  port  or  place  of  the  enemy  in  any  neutral 
ship;  in  which  order  there  was  a  proviso  that  nothing  therein 
contained  should  extend  to  authorise  any  British  subject  to  trade 
from  any  port  or  place  belonging  to  an  enemy  without  licence 
for  that  purpose  duly  obtained.  On  the  16th  of  September,  1806, 
the  following  licence  was  duly  obtained  for  the  importation  of 
a  cargo  as  therein  mentioned,  by  the  American  ship  Sarah,  a 
neutral.  "  George  Rex,  &c.  To  all  commanders  of  our  ships  of 
war,  &c.  Our  will  and  pleasure  is,  that  you  permit  Theo.  Merac 
and  Co.  and  other  British  merchants,  on  board  the  American  ship 
Sarah,  J.  S.  master,  to  import  one  cargo  without  molestation 
from  any  port  of  France,  &c.  to  any  port  of  the  United  King- 
dom, either  directly  or  circuitously,  salted  provisions  of  all  sorts, 
seeds,  saffron,  &c.  (enumerating  various  articles,)  and  brand// 
being  the  property  of  the  said  persons,  or  some  of  them  as  may  be 
specified  in  their  bills  of  lading  ;  provided  the  same  shall  be  ship- 
ped as  aforesaid.  This  licence  to  remain  in  force  for  six  months 
from  the  date,  &c.  Provided  also,  that  any  person  who  shall 
claim  the  benefit  of  the  licence  hereby  granted  shall  take  and 
have  the  same  upon  condition,  that  if  any  question  arises  in  any  of 
our  Courts  of  Admiralty  or  elsewhere,  whether  such  person  or 
persons  hath  or  have  in  all  points  conformed  thereto,  in  all  cases 
whatever  the  proof  shall  lie  on  the  person  or  persons  using  this 
our  licence,  or  claiming  the  benefit  thereof.  Given  at  our  Court, 
&c.  the  16th  of  Sept.  1806,  &c.  (Directed)  Theo.  Merac  and  Co. 
[  40  J  ft  al.  Licence  to  import."  Charente  is  a  port  of  France  to  which 
the  licence  extended.  If  the  plaintiffs  were  entitled  to  recover  ; 
the  verdict  was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

Lazces,  for  the  defendants,  contended  that  this  was  only  a 
licence  to  Merac  and  Co.  to  trade  ;  and  they  having  no  property 
in  the  goods,  but  only  having  guarantied  the  performance  of  the 
contract  by  Gordon  and  Co.  abroad,  the  owners  were  not  pro- 
perly described,  as  required  in  the  licence ;  which  was  there- 
lore  void,  and  the  trading  illegal;    and   if  so,  the  contract  of 

miarantie 
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guarantie  could  not  be  enforced,  (a)  The  stat.  43  Geo.  3.  1807. 
r.  153.  s.  15.  enabling  the  king  in  council  to  grant  licences  to 
trade  with  the  enemy  in  certain  cases,  recites  the  expediency  of  aeainst 
such  licences  to  permit  the  importation  of  certain  goods  being  JSIeuac. 
British  or  neutral  properly,  from  the  enemy's  ports ;  and  the 
licence  granted  is  confined  to  the  importation  of  such  property; 
and  the  onus  probandi  laid  on  the  party  claiming  the  benefit  of 
the  licence.  It  ought,  therefore,  to  appear  on  the  face  of  the  li- 
cence itself  to  whom  the  property  belongs ;  though  it  may  not 
be  necessary  under  the  terms,  "  and  other  British  merchants"  to 
name  every  individual  who  is  entitled  to  a  share  of  the  adventure. 
But  here  the  only  persons  named  are  T.  Merac  and  Co.,  who 
have  no  property  whatever  in  it.  But  admitting  that  the 
plaintiffs  might  claim  any  property  of  theirs  obtained  through 
the  licence,  under  the  general  description  of  British  merchants,  it  I  -  ** l  i 
does  not  appear  that  even  they  had  any  property  in  the  brandy 
at  the  time  of  the  licence  obtained  or  down  to  the  present 
moment.  Until  the  brandy  was  actually  purchased,  the  pro- 
perty remained  in  the  enemy's  subjects,  and  nothing  has  hap- 
pened to  transfer  it  from  them  to  any  British  or  neutral  sub- 
ject: it  was  not,  therefore,  the  proper  subject  of  a  licence,  merely 
because  the  plaintiffs  or  any  other  persons  answering  that  de- 
scription might  eventually  acquire  a  property  in  it. 

llolroyd  observed  shortly,  that  the  act  of  parliament  looked 
only  to  the  property  of  the  goods  to  be  licensed  at  the  time  of 
their  importation,  and  legalized  the  trading  prospectively, 
without  which  it  could  not  be  carried  on  at  all.  The  licence 
was  to  permit  T.  Merac  and  Co.  and  other  British  merchants 
(which  included  all  others  of  that  description)  to  import  one 
cargo  of  the  goods  specified,  being  the  property  of  some  of  the 
said  persons,  as  may  be  specified  in  their  bills  of  lading,  &c. 
Now  here  there  were  no  bills  of  lading;  and,  therefore,  it 
could  not  be  told  that  the  bills  would  not  specify  the  persons 
who  had  the  property  in  the  goods ;    nor  can  it  be  presumed 

(a)  The  purchasing  goods  in  an  enemy's  country  to  be  sent  here 
is  illegal  without  the  king's  licence.  Potts  v.  Bell,  S  Term  Rep.  54S. 
and  Vandyk  v.  Whitmore,  2  East,  475.  But  it  was  admitted  that  if 
the  trading  Mere  legalized  by  the  licence,  the  contract  of  guarantie  of 
such  trading  was  incidentally  legalized  also:  according  to  Kensington 
v.  Inglis,  8  East,  273. 

that 
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1S07.        that  every  thing  required  by  the  act  of  parliament  and  the  king's 
m—  licence  would  not  have  been  performed  :  but  it  is  enough  in  this 

1  ]  MSO.V  . 

against       case,  that  the  contract  of  guarantie  made  by  the  defendants  was 
Merac.       lawful,  being  made  in  contemplation  of  a  lawful  licence. 

Lord  Ellenborough,  C.  J.  It  is  not  necessary  to  argue 
the  case  further.  The  trading  in  this  case,  in  contemplation 
of  which  the  contract  of  guarantie  was  made,  was  not  abso- 
lutely and  at  all  events  illegal,  but  legal  sub  mo  do,  that  is, 
[  42  J  provided  the  parties  obtained  a  licence  from  the  crown,  under 
the  order  of  council  to  import  the  goods  ;  which  licence,  when 
obtained,  would  legalize  the  contract  in  France  for  the  pur- 
chase of  such  goods.  The  end  being  legitimate,  the  means 
necessary  to  its  completion  must  be  so  too.  In  contemplation 
of  the  licence,  Merac  and  Co.,  who  appear  to  have  been  the 
correspondents  of  Gordon  and  Co.  then  residing  in  France, 
contracted  with  the  plaintiffs  for  the  supply  of  a  quantity  of 
brandy  by  Gordon  and  Co.  on  certain  terms,  and  Merac  and 
Co.  guaranteed  to  the  plaintiffs  the  shipment  of  it  by  Gordon 
and  Co.  from  France,  on  account  of  the  plaintiffs,  on  the  terms 
agreed  upon.  A  licence  was  then  obtained  for  "  Merac  and 
Co.  and  other  British  merchants,"  to  import  in  an  American 
ship  the  brandy;  being,  as  it  is  stated,  the  property  of  the  said 
persons  or  some  of  them,  as  may  be  specified  in  their  bills  of 
lading.  And  the  question  now  is,  whether  the  licence  be 
void,  because  it  does  not  specify  the  names  of  the  plaintiffs, 
whose  property  this  would  have  been  upon  the  shipment  and 
importation  into  this  kingdom.  If  the  licence  had  only  ex- 
tended to  cover  the  property  of  Merac  and  Co.  and  they  had 
had  no  other  interest  in  the  goods  than  appears  upon  the  state- 
ment of  this  case,  it  might  have  been  contended  not  to  be  suf- 
ficient to  cover  this  adventure :  but  it  includes  other  British 
merchants  ;  and  it  afterwards  says,  "  being  the  property  of  the 
said  persons  or  some  of  them."  i  t  might  indeed  have  been  a  more 
certain  means  of  avoiding  fraud  if  the  names  of  the  persons  really 
interested  were  specified  in  the  licence:  but  the  act  of  parlia- 
ment does  not  require  this  ;  and  it  appeared  at  the  trial  that  the 
licence  in  question  was  in  the  common  form.  The  articles, 
however,  licensed  to  be  imported  are  specified,  together  with  (he 
15  !  ship,  and  the  lime;  and  there  could  be  no  more  than  that  ship 
could  contain  in  one.  cargo  ;  and  these  checks  seem  to  have  been 
thought  sufficient  for    (he    purpose    in  view,  without  greater 

par- 
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particularity.     There  being  then  no  vice  in  the  original  con-        1807. 

tract,  there  is  no  reason  why  the  plaintiffs  should  not  recover       r  ■ 

against  these  defendants  upon  the  contract  of  jniarantie  which  ' '  *os. 

1  n  against 

they  entered  into  for  the  due  performance  of  the  original  con-       Merac. 

tract,  which  the  persons  abroad  have  failed  to  perform, 

Grose  J.    declared  himself  of  the  same  opinion. 

Lawrence  J.  The  circumstances  of  the  case  shew  that  the 
contract  was  entered  into  by  these  parties  in  contemplation  of 
acquiring  a  licence  to  make  the  trading  legal ;  which  was  ac- 
cordingly obtained:  and  the  contract  being  lawful,  the  de- 
fendants are  necessarily  liable  on  their  guarantie  for  the  non- 
performance of  it. 

Le  Blanc  J.  The  question  turns  on  the  legality  of  the  con- 
tract, which  must  have  been  made  before  the  licence  was  ob- 
tained. There  existed,  however,  before  the  contract  was  made 
an  act  of  parliament  enabling  the  king  in  council  to  make 
orders  and  to  grant  licences  for  trading  with  the  enemy.  Then 
the  contract  in  question  was  made  in  contemplation  of  such  a 
Jicence,  which  was  in  fact  afterwards  obtained.  The  licence  is 
to  Merac  and  Co.  and  other  British  merchants  to  import  the 
brandy,  "  being  the  property  of  the  said  persons,  or  some  of 
them,  as  may  be  specified  in  their  bills  of  lading"  Now  sup- 
posing it  were  necessary  to  have  named  in  the  licence  the  par- 
ticular persons  to  whom  the  property  was  consigned,  it  does  not 
appear  but  that  Merac  and  Co.  might  have  had  the  bills  of 
lading  made  out  to  them  if  the  contract  had  been  executed, 
which  would  have  given  them  the  legal  property  in  the  goods. 
So  that  the  legality  of  the  contract,  the  performance  of  which  r  44  ] 
the  defendants  have  guarantied,  stands  clear  of  all  objection. 

Postea  to  the  Plaintiffs. 


Vol.    L\. 
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Saturday,  Ex  parte  Jon  n  Ca  h  uthers. 

Nov.  21st. 

The  t  t  13    ^  I  ^IHS  was  the  case  of  an  impressed  seaman  on  board  his  ma* 

G.I.  c.  28.  s.     A  jesty'sship  Texel,  for  whose  liberation  a  writ  of  habeas  cor- 

b. exempting  jjus  had  been  sued  out  before  a  Judge  at  Chambers,  grounded 

from  the  im-   Up0n  an  affidavit,  stating,  that  by  an  agreement  in  writing,  under 

?.,.,  u'VI  seal,  dated  the  11th  of  March  1S07,  between  the  master  and 
tiny  nur—  ' 

pooner,  &c.    part-owner  of  the  ship  Experiment,  then  bound  on  a  voyage  to 

or  seamen  in  the  Greenland  seas,  &c.  and  the  officers  and  seamen  of  the  said 

the  yrreen-  snjp  the  latter  agreed  to  go  on  the  said  voyage  in  that  ship. 
land  fishery     _„ r7     _,         ,  ,    ,  "  °  ,  * 

trade    is  im-   That  Carut tiers  executed  the  agreement  as  a  carpenter  and 

pliedly  re-      seaman,  and  entered  on  and  performed  the  voyage,  and  on  the 

pealed  by        30th  otJuly  last  was  impressed  from  on  board  the  Experiment, 

tie  sta  .  26       j.  g       on  ^eY  return  ]10me  (a)  from  Greenland,  and  carried  on 

(jr.  3.  c.  41. 

s.  17.  which    board  the  Texel.     That  he  did  not  enter  into  the  king's  service, 

exempts  such  nor  receive  the  bounty.     And  it  concluded  by  claiming  for  him 

harpooner,      an  exemption  from  being  impressed  until  the  voyage  was  com- 

c.  w  ose       pjeteJ.     \  rule  nisi  was  obtained  in  this  term  for  quashing  the 
nume  shall be    r  ,  .  in 

inserted  in  a  wr^  quia  improxide  emanaxit,  when  it  appeared  to  have  been 

list,  required  granted  upon  the  stat.  13  Geo.  2.  c.  28.  s.  5.  relating  to  the 
tobedehver-  Greenland  trade  ;  which  enacts,  "  that  no  *harpooner,  line  ma- 
bv  the  owner  "  nag'er>  ^oat  steerer,  or  seaman,  who  shall  be  in  or  belonging  to 
of  the  vessel  "  any  vessel  in  the  Greenland  fishery  trade,  shall  be  impressed 
to  the  col-  "from  the  said  service;  and  that  any  such  harpooner,  &c.  or 
lector  of  the  a  seaman  may,  during  the  time  of  the  year  that  he  or  they  are  not 
and  which  "  employed  in  the  said  fishery,  sail  in  the  colliery  trade,  upon 
also  exempts  "  giving  security  to  the  satisfaction  of  the  commissioners  of  the 
any  seaman  "  customs  that  he  or  thej  will  proceed  in  the  said  vessel  to  Green- 
entered  on  «  land  &c  Qn  the  wha]e  flsi,ery  the  next  season."  Then  the  stat. 
board  any        rt«,*-,o>iit»-  ,,  i  i  ». 

ship  intend-    ~"  Gco.S.c.  41.5.  17.  enacts,  "that  no  harpooner,  line  manager, 

ed  to  pro-       "  or  boat  steerer,  who  shall  be  in  or  belong  to  any  vessel  in  the 

ceed  on  the    «  Greenland  fishery  trade,  and  whose  name  (distinguishing  the  ca- 
said  fishery 
in  the  fol- 

Jowing  season  iclwse  name  shall  le  inserted  in  a  list  to  be  delivered  as  aforesaid,  and 
who  shall  have  given  security,  <S;c.   to  proceed,  and  shall  proceed  accordingly  :    for 
the  latter  statute  superadds  the  insertion  of  the  seaman's  name  in  such  list  as  a  con- 
dition precedent  to  the  exemption. 
*[45] 

(a)    This  was  afterwards  admitted  to  be  while  the  ship  was  on  her 
voyage  home. 

'  parity- 
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"  pacity  in  which  he  is  to  act)  shall  be  inserted  in  a  list  (which  is         '  S(J~- 

"hereby  required  to  be  delivered  on  oath  by  the  owner  of  such       ,, 

"vessel  to  the  collector  of  the  customs,  &c.)  shall  be  impressed  Caiu  unu» 

"from  the  said  service;  and  that  any  such  harpooner,  &e.  may, 

"  during  the  time  of  the  year  that  he  is  not  employed  in  the  said 

"  fishery,  sail  in  the  colliery  trade  ;   upon  giving  security  to  the 

"satisfaction  of  the  commissioners  of  the  customs  that  he  will 

"  proceed  in  the  said  vessel  to  the  Greenland  seas,  Sec.  the  next 

"  season  :  and  that  every  seaman  or  common  mariner  who  after 

"  the  first  of  February  in  any  year  shall  be  entered  to  serve  on 

"  board  any  ship  which  shall  be  intended  to  proceed  on  the  said 

"  fishery  in  the  following  season,  whose  name  shall  be  inserted  in 

"  a  list  to  be  delivered  as  aforesaid,  and  who  shall  have  given  se- 

"  curili/  to  the  satisfaction  of  the  commissioners  of  the  customs 

"  to  proceed,  and  shall  proceed  accordingly,  shall  be  privileged 

"  and  exempt  from  being  impressed  from  or  out  of  the  said  ser- 

"  vice  from  the  said  first  of  February  until  after  the  expiration 

"  of  the  then  next  season  for  the  said  fishery,  and  until  the  voy-       r  ,4,3   1 

"age  home  from  thence  shall  be  fully  complete  and  ended,  and 

"no  longer;    any  law,  &c.  to  the  contrary  notwithstanding." 

Then  the  stat.  20  Geo.  3.  c.  50.  repeals  part  of  the  stat.  15  Geo. 

3.  c.  31.  and  the  stat.  16  Geo.  3.  c.  47.  and  every  act  and  part  of 

an  act  repealed  by  either  of  them  (not  including  the  stat.  1  ^  Geo. 

2.  c.  28.)  and  regulates  the  Greenland  trade  ;  and  provides  by 
s.  25,  "that  no  harpooner,  line  manager,  or  boatsteercr,"  (omit- 
ting seamen)  "  belonging  to  any  vessel  fitted  out  on  the  aforesaid 
"  fishery,  shall  be  impressed  from  the  said  service,  but  shall  bo 
"  and  is  hereby  privileged  and  exempt  from  being  impressed, 
"  so  long  as  he  shall  belong  to  and  be  employed  on  board  any 
"  vessel  whatever  in  the  fishery  aforesaid."     The  stat.  28  Geo, 

3.  c.  20.  makes  some  further  regulations  as  to  the  trade.  And 
lastly,  the  slat.  35  Geo.  3.  c.  92.  repeals  the  stat.  2b'  Geo.  3.  e„ 
50.  and  2S  Geo.  3.  c.  20.  and  every  act  and  part  of  an  act  re- 
pealed by  either  of  them;  and  after  regulating  the  trade,  re-enacts 
the  25th  sect,  of  the  stat.  2o  Geo.  3.  e.  50.  in  lotidem  verbis,  (a) 

JMarrj/atf  in  shewing  cause  against  the  rule,  contended  that  the 
utat.  i3  Geo.  2.  c.  28.5.  5.,  extending  the  protection  to  seamen 

(a)  Vide  also  the  stat.  4'2  G.  3.  c.  '2'2.  s.  2.  protecting  a  certain  num- 
ber of  harpooner^,  line  managers,  »nd  steersmen,  111  proportion  to  the 
tonnage,  from  being  impressed. 

D2  iicneiallv, 
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1807.         generally,  in  the  Greenland  trade,  remained  unrepealed  ;    not 

_         A       beinq;  inconsistent  with  the  provision  in  the  17th  sect,  of  the  stat. 
Ex  parte      nn  J?      n       .  _       .  .  ,  '  ,  , 

C  vrlthers.    *o  Geo.  3.  e.  41.  which  went  to  exempt  the  seaman  whose  name 

was  inserted  in  the  list  there  described  from  being  impressed, 

as  well  before,  as  during-  the  continuance  of  the  service  :    and 

here  the  man  was  pressed  during  the  actual  service.     But  if 

r  47  n        such  insertion  of  his  name  in  the  list,  as  required  by  the  latter 

statute,  were  a  condition  precedent  to  his  right  of  exemption  ; 

(an  opinion  which  the  Court  had  before  intimated  ;)  then  he 

argued  that  the  act  being  to  be  done  by  another  person,  and  not 

by  the  party  himself,  the  omission  of  it  ought  not  to  prejudice 

the  latter. 

The  attorney-general  and  Jervis  were  to  have  supported  the 
rule  ;  and  stated  further  that  the  party  had  not  given  any  se- 
curity, as  required  by  the  act.     But 

The  Court  were  clearly  of  opinion  that  the  insertion  of  the 
seaman's  name  in  the  list  was  by  the  express  terms  of  the  clause 
made  a  condition  precedent  to  the  exemption;  and  that  the  act 
of  the  26  Geo.  3.  c.  41.  s.  17.  repealed  by  implication  (a)  the 
general  provision  of  the  stat.  13  Geo.  2.  c.  28.5.  5.  by  requiring 
something  more  to  be  done  than  the  mere  act  of  entering  on 
board  a  Greenland  vessel,  in  order  to  protect  the  seamen  from 
being  impressed:  and  therefore  they  made  the  rule  absolute  for 
quashing  the  writ  of  habeas  corpus  ;  and  remanded  the  party  to 
his  former  station  on  board  the  king's  ship.  And  Lord  Ellen- 
borough  C.  J.  intimated  that  if  he  had  been  deprived  of  his  pri- 
vilege by  the  default  of  any  other  person,  he  might  have  his 
remedy  of  another  sort  against  him, 

Rule  absolute. 

(a)  The  rule,  as  laid  down  by  Eyres  J.  in  Ilarcourt  v.  Fox,  1 
Shuic.  520.  is  "  that  statutes  introductive  of  a  new  law,  penned  in  (he, 
affirmative,  do  always  repeal  former  statutes  concerning  the  same  mat- 
ter, as  implying  a  negative." 
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K.      .    ^  Saturday. 

night  against  Criddle.  Nov.iut. 

THE  present  defendant  had  recovered  judgment  and  sued  The  Court 
out  execution  against  one  S.  II.  for  his  debt  and  costs  ;    ,'  ,not  .or~ 
.  .  opt  the  she- 

nnd  in  discharge  of  that  execution  S.  //.  paid  into  the  hands  of  rjy  to  retajn 

the  sheriff  of  Hants  GO/,  in  bank  notes  ;  and  before  that  money  in  satisfac- 

was  paid  over,  the  present  plaintifV  recovered  judgment  and  tionofapre- 

sued  out  his  writ  of  fieri  facias  for  331.   10s.  debt  and  costs  *en*  w.rit  °^ 

against  the  defendant,  which  was  delivered  to  the  same  sheriff.  uv  the  piajn- 

And  now,  upon  an  affidavit  of  these  facts  by  the  sheriff's  offi-  tiff  against 

cer,  and  that  he  had   in  pursuance   of  the  sheriff's   warrant  the  defend- 

levied  the  debt  and  costs  in  this  cause  out  of  the  60/.  in  bank  "    ,'  moniH 

or  bank 

notes  remaining  in  the  sheriff's  hands,  and  that  he  could  not  notes  which 

find  any  other  goods  and  chattels  of  the  defendant  whereof  to  the  sheriff 

levy  the  said  debt  and  costs ;  ,la(1  .before 

Gasclee  moved  for  a  rule  to  shew  cause  why  the  sheriff  of  t|,e  use  „«• 

Hants  should  not  pay  over  to  the  plaintiff  the  amount  of  his  the  defend- 

debt  and  costs  in  this  cause,  out  of  the  sum   received  by  him  a"t,  in  dis- 

on  account  of  the  defendant,  as  before  mentioned ;  and  in  the  cnargeo'an 

execution  If* 
mean  time  retain  the  said  sum  in  his  hands.      And  he  cited  v-e(j  .     ())e 

Armistead  v.  Philpot,  (a)  where  a  similar  rule  was  made  abso-  defendant 

]ute  without  opposition,  except  so  far  as  to  secure  the  attor-  agamst  ano- 

ney's  lien  for  his  bill.     But  by  ther,  and 

T  1     T-I  /-IT  ITT"  1  r.  WlllCh    tfl  P. 

.Lord  JiiLLExnoROUGii,  L.  J.       VV  e  ought  not  to  force  the  sheriff  had 
defendant  to  come  here  to  shew  cause  against  a  rule  founded  on  not  paid 
the  assumption  that  money,  (and  bank  notes  for  this  purpose  over* 
are  the  same)  may  be  taken  in  execution.     It  is  an  innovation       [  49  ] 
on   the  law,  which  ought  not  to  be  admitted.      The  case  in 
Douglas  was  by  consent.     The  other  Judges  concurred  in  re- 
fusing to  grant  a  rule  to  shew  cause,  (b) 

(a)  Dougl.  230. 

(b)  Upon  the  same  principle  that  money  cannot  be  taken  in  execu- 
tion, this  Court  in  Fieldhouse  v.  Croft,  4  Fast,  510.  refused  to  stay  in 
the  Sheriff's  hands,  even  the  surplus  of  a  former  execution  against  tlu* 
defendant's  goods  at  the  suit  of  the  same  plaintiff,  for  the  purpose  of 
satisfying  a  new  execution, 
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1  S07. 
Tuesday, 

Nov.  24th.  Taylor  against  Lendey. 

One  who  had  TN  assumpsit  for  money  had  and  received,  Sec.  a  verdict  was 

i  oluntarily  J[      kcn  for  thp  piaintjff  at  tiie  last  assizes  at  Exeter  for  5/.  bs., 
oltercd  to  . r.  _  .  .  _r      „,     , 

nay  a  sum  of  subject  to  the  opinion  of  the  Court  on  this  case.     Mr.  J  acker,  a 

mon°y  for      justice  of  the  peace  for  the  county  of  Devon,  had  directed  a  con- 
ilia  useof  the  stable  and  his  assistant  to  take  a  man,  who  had  been  charged 

poor  of  the     before  him  with  an  unnatural  crime,  to  a  public  house,  and  there 

pan«h  in  or-  .         7        .  i  .  . 

der  to  avoid    keep  him  in  custody  while  his  commitment  was   making  out. 

a  prosccu-       The  plaintiff  an  innkeeper,  and  one  Hill,  who  were  waiting  to 

tionbyama-  see  t]ie  magistrate  on  business,  were  in  the  same  room.      The 

gis  ra  eupon  maojstnite  came  to  the  door  of  the  public  house  with  the  com- 

a  charge  of  »  L       . 

bavin"  insti-  mitment,  and  both  the  constable  and  his  assistant  went  out  to 

gated  the es-  him;  and  while  they  were  out,  the  prisoner,  who  was  left  in 

cape  of  apri-  tne  r00m  with  /////and  the  plaintiff,  (who  knew  he  was  in 

totlv  for  a  "  cust°dy5)  made  his  escape  ;  but  was  shortly  after  retaken,  and 

misdemean-    represented  to  the  magistrate  that  the  plaintiff  had  encouraged 

or;  which      him  to  runaway;  which  the  plaintiff  and  Hill  denied.     The 

offer  was         plaintiff  and  Hill  were  summoned  before  the  magistrate  the  next 
consented  to    l  .  .         ..  ,  ,  ■.  . 

1     tjie  ma_      morning,  when  the  prisoner  was  examined,  and   swore  to  his 

gistrate,  and  *  former  assertion,  which  was  denied  by  the  plaintiff  and  Hill. 

the  money      The  magistrate  said,  that  some  notice  must  be  taken  of  this  :  and 

vi  ... 

accoruingiy    ^e  p]ajntifF  said  he  was  ready  to  answer  any  charge  which  was 

party  to  the  brought  against  him.  The  plaintiff  being  much  agitated  in  con- 
master  of  sequence  of  this  charge  against  him,  became  dangerously  ill, 
the  work-  anf]  was  confined  to  his  bed;  when  his  brother,  after  consulting 
°USGf  t°h  G  %v^  ^e  plamtiff's  wife?  applied  to  the  magistrate,  stated  the 
poor-  may  plaintiff's  situation,  desired  him  to  relieve  his  brother's  mind, 
at  any  rate  and  said  that  he  would  pay  any  sum  the  magistrate  should  think 
counter-  proper,  to  get  rid  of  the  charge.  The  magistrate  in  consequence 
The-  tio'n  of  °f  th's  representation  said,  that  he  thought  reparation  would  be 
the  money  made  to  the  public,  if  the  plaintiff  paid  five  guineas  to  the  de- 
before  it  is  fendant  who  is  governor  of  the  poor-house  at  Axminsler,  for 
so  applied;  t]]e  use  0c  tj,e  or  0£  Axmimtcr  ;  and  that  if  that  were  done, 
and  may  re-  .  ,  .  .  .  .  „ 
cover  it  back  would  not  go  on  with  any  prosecution  against  the  planum. 

in  an  action     This  was  acceded  to,  and  the  money  paid  to  the  defendant,  by 

for  money       the  plaintiff's  brothel-,  on  his  behalf;  and  nothing  more  has  been 

had  and  re-     done  in  the  prosecution  against   the  plaintiff.     The  plaintiff, 
reived.  ' 

*r   50  1      when  lie  recovered,  was  dissatisfied  with  what  had  been  done. 


anu 
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asainst 


and  applied  to  the  defendant  to  have  his  money  back  again,        1807. 
which  was  then  remaining  with  the  defendant :  but  this  was 
refused  ;  and  this  action  was  thereupon  brought.     If  the  plain- 
tiff were  entitled  to  recover,  the  verdict  was  to  stand  ;  if  not,  a      Llxdey. 
nonsuit  was  to  be  entered. 

Jjens,  Serjt.  for  the  plaintiff",  contended,  that  the  defendant 
being  in  the  nature  of  a  stakeholder,  having  received  the  plain- 
tiff's money  without  consideration,  and  having  had  notice  to 
return  it,  before  it  was  paid  over  to  the  poor,  for  whose  use  it 
was  so  received,  was  liable  to  the  plaintiff  in  this  action.     The 
money  was  paid  to  the  defendant  without  consideration,  or  upon        [  51    j 
one  that  was  illegal ;  for  it  was  paid  on  the  supposition  that  the 
plaintiff  had  been  guilty  of  a  public  misdemeanor,  and  in  order 
to  redeem  him  from  prosecution.     If  it  had  been  paid  by  the 
plaintiff  voluntarily,  there  might  have  been  a  difficulty  in  his 
recovering  it  back  ;  though  still  the  situation  of  the  defendant 
as  a  stakeholder  would  have  made  his  authority  revocable  while 
it  was  executory;   but  the  case  shews  that  the  money  was  paid 
under  a  threat  of  prosecution,  and  in  order  to  avoid  it.     If  the 
plaintiff  were   really  guilty  of  the  offence  with  which  he  was 
charged,  the  prosecution  ought  not  to  have  been  stopped  on 
account  of  his  paying  a  sum  of  money  for  a  purpose  wholly  col- 
lateral to  the  transaction  :  if  innocent,  as  he  insisted  that  he  was, 
then  the  money  was  illegally  extorted  from  him  under  a  threat 
of  a  prosecution,  to  redeem  himself  from  the  expcnce  and  vexa- 
tion of  which  it  was  paid  ;   and  was  therefore  paid  under  dure-;. 
His  guilt  or  innocence  was  not  put  in  question.     If  the  act  in 
respect  of  which  the  payment  was  made  were  in  itself  illegal, 
and  the  parties  in  pari  delicto,   the  money  could  not  have  been 
recovered  back  again  :  but  here  the  parties  were  not  in  pari 
delicto,  but  it  was  paid  by  the  plaintiff  to  relieve  himself  from 
the  vexation  and  expencc  of  a  prosecution;   and  may  therefore 
be  recovered  back.  As  in  Williams  v.  JIedlc>/,(a)  money  paid  by 
the  plaintiff  to  the  defendant,  in  order  to  compromise  a  qui  lam 
action  for  usury,  was  held  to  be  recoverable  back  :  considering 
that  the  prohibition  and  penalties  of  the  stat.  IS  Eliz.  c.i).  only 
attached  upon  the   compounding  informer,  and  not  upon  the 
party  paying  the  composition,  who  was,  therefore,  not  in  par: 

(a)   &EusL  378. 

dt  lie  t 
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1S07.        delicto.     And  the  Court  would  not  in  that  shape  enter  into  {he 
„  consideration  whether  the  plaintiff  had  been  guilty  of  the  usury 

azainst  w*tn  wn'c^  ne  vvas  charged.  But  even,  if  this  payment  had  been 
Le.ndey;  made  upon  ?n  illegal  consideration  ;  yet  the  defendant  standing 
in  the  situation  of  a  middleman  or  stakeholder,  it  was  competent 
for  the  plaintiff  to  revoke  his  authority  before  the  money  was 
actually  paid  over  and  applied  to  the  use  of  the  poor:  as  in 
Cotton  v.  Thurland,  (a)  where  money  deposited  with  a  stake- 
holder, upon  a  wager  on  the  event  of  a  battle  to  be  fought  by 
the  parties  to  the  wager,  was  recovered  back  even  after  the  bat- 
tle was  fought;  notice  having  been  given  by  the  plaintiff  to  the 
stakeholder,  before  it  was  paid  over,  not  to  pay  it. 

Lord  Ellenborough,  C.  J.  then  called  upon  the  counsel 
for  the  defendant  to  distinguish  this,  if  he  could,  from  the  case 
of  the  stakeholder,  having  received  notice  to  pay  back  money 
deposited  before  it  had  been  applied  :  and  intimated  that  the 
defendant  was  to  be  considered  as  an  agent  for  the  party  paying 
the  money  to  be  applied  to  the  use  of  the  poor  ;  and  being  an 
agent,  his  authority  was  revocable,  and  was  actually  revoked 
before  the  money  was  paid  over. 

Disney,  for  the  defendant,  denied  that  the  money  had  been 
paid  by  the  plaintiff  under  duress  ;  he  was  not  in  custody  at  the 
time;  nor  was  he  threatened  with  the  prosecution  if  he  did  not 
pay  it:  but  the  payment  was  proposed  to  be  made  voluntarily 
on  his  behalf,  upon  an  implied  omission  of  the  offence  imputed 
to  him,  and  as  a  satisfaction  to  the  public  for  it.     And  lie  con- 

[  53  ]  tended  that  the  defendant  was  entitled  to  retain  the  money  so 
paid,  either  on  the  ground  that  the  transaction  was  legal,  and 
that  it  was  competent  to  the  magistrate  to  agree  to  forego  the 
prosecution  upon  the  submission  and  confession  of  the  plaintiff 
and  his  paying  the  five  guineas  for  the  use  of  the  poor,  as  a 
public  satisfaction  for  the  offence  ;  in  which  case  the  plaintiff 
had  a  sufficient  consideration  for  payment :  or  on  the  ground 
that  if  the  transaction  were  illegal,  the  plaintiff  was  in  pari 
delicto,  and  therefore  could  not  recover  back  the  money  so 
paid:  or  that  supposing  both  parties  to  have  mistaken  the  law, 
in  this  respect,  yet  that  money  paid  under  such  mistake  cannot 
be  recovered  back.     This,  he  said,  was  distinguishable   from 

(//)  5  Term  Rep,  405 

(  oil  ins 
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Collins  v.  Blanlcrn  (a) ;  for  there  the  prosecution,  which  was  for         1 807. 
perjury,  had  proceeded  to  trial,  and  the  agreement  was  cor-         ~ 
rtiptly  made  for  the  benefit  of  the  prosecutor,  who  on  that  ac-        a*ainsl 
count  forbore  to  appear  and  prosecute  :  but  here  no  benefit  was      Llndey. 
reserved  to  any  individual,  but  only  to  the  public  ;  and  there 
was  no  corrupt  stipulation  to  stifle  justice,  but  all  the  parties 
acted  bond  fide. 

Lord  Ellenhorough,  C.  J.  This  argument  might  have 
applied  to  a  case  where  the  defendant  had  paid  the  money  over 
to  the  use  of  the  poor  for  whom  it  was  received  before  notice ; 
but  how  can  you  make  it  bear  upon  this  case,  where,  whether 
the  purpose  were  legal  or  illegal,  the  money  still  remained  in 
the  hands  of  an  agent,  acting  under  a  countermaudable  autho- 
rity, whose  authority  was  actually  countermanded  by  his  prin-  [  51  ] 
cipal  before  the  money  was  applied  ?  Take  it,  that  the  money 
had  been  paid  by  the  plaintiff  to  the  defendant  for  a  charitable 
purpose,  but  before  the  defendant  had  made  any  application  of 
it,  the  plaintiff  countermanded  the  payment :  was  there  not  then 
an  end  of  the  authority  ;  and  could  the  agent  persist  in  apply- 
ing it  against  the  direction  of  his  principal  ?  The  question, 
therefore,  is  reduced  to  the  case  of  a  countermanded  agent.  If 
the  master  of  the  workhouse  had  applied  it  before  any  counter- 
mand, it  would  have  been  too  late  for  the  countermand  to  have 
operated,  and  the  case  must  have  rested  upon  the  general  ar- 
gument ;  but  there  is  no  pretence  for  saying  that  the  payment 
to  him  for  the  use  of  the  poor  was  for  this  purpose  a  payment 
to  the  poor.  The  case  of  Cotton  v.  Thurland  is  opposed  to 
that  argument. 

Disney  then  said  that  he  had  no  authorities  to  meet  the  ar- 
gument against  him  on  this  point. 

Lord  Ellen  borough,  C.  J.  The  principal  question  meant 
to  be  agitated  does  not  arise  in  this  case.  We  may  assume,  for 
the  purpose  of  the  argument,  that  it  would  have  been  a  legal 
payment,  and  could  not  have  been  recovered  back  again  if  the 
money  had  been  paid  over  before  the  countermand  ;  and  still 
the  plaintiff  would  be  entitled  to  recover  the  money  back,  on 
the  ground  of  the  countermand. 

The  other  Judges  assenting. 

Postoa  to  the  Plaintiff, 

lo)  1  IVik.  3  11.  :M7. 
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1807. 

AW.'sifh.    J°NES>  Assignee  of  Hie  Sheriff  of  Cumberland,  against 

Stordy. 

The  Same  against  Blain. 

Where  the      npiIESE  were  actions  of  debt  by  the  assignee  of  the  sheriff  on 

apnea  b   °  bail-bonds,  wherein  the  plaintiff  declared  that  on  the  2d 

fore  the  kiac  of  April,  47  Geo.  3.  he  sued  out  of  the  Court  of  K.  B.  against  one 

rchercsoever    TV.  Moore  a  special  testatum  capias  writ  directed  to  the  sheriff  of 

he  should        Cumberland,  by  which  writ  the  king  commanded  the  said  sheriff 

England  to  take  the  said  TV.  M.,  &c.  u  so  that  he  might  have  bis  body  be- 

and  the  she-  "  f°re  0llr  said  i°r(J  the  king  in  15  days  of  Easter,  wheresoever  our 

i ill  took  a.  il  said  lord  the  himr  should  then  he  in  England,  to  answer"  the 
i  <  ■  i  i       i  . 

'       ,  plaintiff  in  a  plea  of  trespass  on  the  case  on  promises,  &c. ; 

lor  the  nor-         .  .  .  . 

ty's  appear-    wnich  writ  was  indorsed  for  bail  for  173/.,  and  before  the  return 

ance  before    thereof  was  delivered  to  the  sheriff  to  be  executed  ;  by  virtue  of 

the  king  at     which  the  sheriff  arrested  Moore,  &c.  and  took  bail  for  his  ap- 

4  estmui-       pearance,  according  to  the  form  of  the  statute,  at  the  return  of 
stcr    on  the 
day'named      *'ie  wr'*-  And  that  the  defendant  Stordj/,  on  the  11th  of  April, 

in  the  writ ;  1S07,  executed  the  bail-bond  to  the  sheriff,  (the  date  whereof  is 
held  to  be  a  by  mistake  the  J  lth  of  March,  1S07),  conditioned  "that  if  the 
substantial  «  gai(j  JV  j\joore  should  appear  before  our  said  lord  the  king  at 
compliance  7r,         .  .ir1  „   ^  ,  „  ,, 

with  the  stat        vr  estmmstcr ,  in  lb  davs  ot  Easier  then  next  iollowing,  to  an- 

23  //.  G.  c.  D.  "  swer"  to  the  said  plaintiff,  &c.  then  the  obligation  to  be  void. 

so  as  to  en-  The  plaintiff  then  averred  that  Moore  did  not  appear  before  our 

i  e  ie^  as-  gajj  jQr  j  j.jJC  j^  ^  Westminster,  in  15  days  of  Easter,  in  the  con- 
signee of  the     .  .      a  ,  .  ' 

sheriff  to  re-  (il*!on  mentioned  according  to  the  exigency  of  the  said  writ, 

<-ovcr  on         *  whereby  the  bail-bond  became  forfeited.     And  that  the  money 
stu-h  bond.      noj  Deing  paid,  the  sheriff  assigned  the  bond  to  the  plaintiff  ac- 
*[  5(>  ]       cording  to  the  form  of  the  statute,  &c.  by  reason  whereof,  &c. 
To  this  the  defendant  demurred,  and  shewed  for  special  causes, 
that  it  appears  by  the  declaration  that  the  writ  of  special  testa- 
tum capias  commanded   the  sheriff  to  take  IV.  Moore,  &c.  so 
that  he   might  have  his  body  before  the  king  at  a  certain  day 
therein  mentioned  wheresoever  our  said  lord  the  king  should  then 
he  in  England,!))  virtue  of  which  writ  Moore  was  arrested  ;  and 
that  the  bail-bond  taken  by  the  sheriff  on  that  arrest  was  condi- 
tioned 
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tioned  for  the  appearance  of  Moore  "  before  our  said  lord  the         1807. 
"  kinc,  at   Westminster.''''  and  is  therefore  void.     And  also  for         ' 
that  the  said  writ  is  a  process  by  original,  and  the  bail-bond  is        a„aintt 
taken  on  a  process  by  bill,  and  is  therefore  void  and  null  by  the      Siouoy. 
statute,  Sec.  Joinder  in  demurrer.     There  were  the  like  plead- 
ings in  the  cause  against  the  other  bail. 

Walker,  in  support  of  the  demurrer,  relied  upon  the  variance 
between  the  writ  and  the  condition  of  the  bond,  the  latter  of 
which  does  not  follow  the  writ,  as  required  by  the  stat.  23  If.  6. 
c.  9.,  prohibiting  sheriifs  from  taking  any  bail-bonds  "  but  by 
"  the  name  of  their  office,  and  upon  condition  written,  that  the 
"  prisoners  shall  appear  at  the  day  contained  in  the  said  writ, 
"  and  in  such  places  as  the  said  writs,  &c.  shall  require.'" 
Then  as  the  stat.  28  Ed.  1.  c.  5.  directs  the  justices  of  his 
Bench  to  follow  the  king  wherever  he  maybe  ;  and  all  original 
processes  returnable  into  this  court  are  made  returnable  co- 
ram nobis  ubicunque  fucrimns  in  Anglid  (a),  it  might  happen, 
if  the  place  of  the  sitting  of  this  Court  were  removed  from 
Westminster,  that  a  performance  of  the  condition  of  the  bond  [  5"  1 
would  not  answer  the  exigency  of  the  writ :  and  if  the  bond 
were  void  for  this  reason  at  the  time  it  was  given,  the  conti- 
nuance of  this  Court  at  ll'cstminster,  at  the  return  of  the  writ, 
will  not  make  the  bond  good  ;  and  consequently  it  is  immaterial 
to  the  validity  of  it  in  law,  that  in  fact  the  party  did  comply 
with  the  condition,  and  did  put  in  special  bail.  In  Burton  v. 
Lozee,(b)  the  condition  of  the  bond  was  to  appear  on  such  a 
day  in  Cancellarid  apud  Westmonasterium  ubicunque  fuerit  ; 
and  on  demurrer  it  was  holden  ill  for  the  variance.  And  Rollc 
C.  J.,  said  that  "  neither  the  Upper  Bench  nor  the  Chan- 
cery are  iixed  courts;  and  therefore  the  defendant  ought  not  to 
be  bound  precisely  to  appear  at  Westminster  ;  and  then  to  add 
ubicunque  fuerit  is  a  material  variance,  and  makes  the  bond 
naught."  In  a  subsequent  case  indeed,  of  Laizson  v.  JlaJ- 
ifoc/t-,(c)  similar  to  the  present,  where  the  former  case  was  cited, 
it  was  said  that  of  later  times  the  Courts  had  not  been  so  strict 
upon  the  wording  of  bail-bonds  :  but  the  Court  came  to  no 
decision  upon  it,  and  ordered  it  to  be  further  spoken  to  at  Hie 
bar.     And  since  then,  in  Samuel  v.  Evans  (d),  where  the  writ 

(a)  Co.  I  At.  7  \.  h.  {b)  S/ij.l2'Ji. 

(r)  2  Ventr.  237.  (,/)  <j  Term.  Hep.  5«t». 

was 
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1807.       was  returnable  on  Monday  next  after  the  morrow  of  All  Souls 
Z  (the  6th  of  November),  and  the  sheriff  on  the  4th  of  Novem- 

JONES  j  " 

against  "er  arrested  the  defendant  and  took  a  bail-bond  conditioned  for 
Siordy.  his  appearance  on  the  morrow  of  All  Souls,  (3d  of  November); 
after  verdict  in  an  action  by  the  sheriff's  assignee  the  judgment 
was  arrested,  because  it  was  impossible  that  any  appearance  ac- 
cording to  the  condition  of  the  bond  could  have  answered  the 
purposes  of  the  writ. 

[  58  ]  JLazces,  contra,  was  stopped  by  the  Court. 

Lord  Ellen  borough,  C.  J.  Tf  any  inconvenience  could 
have  ensued  to  the  party  from  his  being  deceived  by  the  sheriff's 
taking  the  bond  with  a  condition  in  this  form,  we  might  have 
corrected  it  on  motion.  But  this  is  a  bond  taken  in  all  its  es- 
sential parts  according  to  the  statute.  There  is  a  day  named 
in  the  writ,  but  no  certain  place  :  and  the  condition  of  the  bond 
is  rightly  taken  to  appear  on  the  day  named  :  and  instead  of  re- 
quiring the  party's  appearance  wherever  the  king  shall  then  be 
in  England,  Westminster  is  mentioned  in  terms,  which,  accord- 
ing to  the  common  understanding  of  every  body  at  this  day, 
(considering  that  this  Court  has  been  invariably  held  here  for 
many  centuries,  except  only  when  it  was  removed  for  a  short 
period  to  Oxford,  in  1665  (a),  )  is  the  place  meant  by  the  more 
general  description  in  the  writ.  The  variance  in  this  case  is 
certainly  not  greater  than  in  Shuttlezcorth  v.  Pilkinglon  (b), 
where  the  writ  was  returnable  coram  domino  rege  ubicunque 
tuncfuerit  in  Anglid,  and  the  bail-bond  was  conditioned  to  ap- 
pear coram  domino  rege  generally ;  which  was  held  sufficient, 
for  the  Court  said  they  would  understand  an  appearance  "be- 
fore the  king"  to  mean  "  before  the  king  in  his  court,'"'  and  not 
before  him  in  person. 

Per  Curiam,  Judgment  for  the  plaintiff (c). 

(a)  Vide  4  Blue.  Com.  265.  (b)  2  Stra.  1155. 

(c)  See  all  the  cases  collected  in  Mr.  Serjt.  Williams's  note  to  Pos- 
tern v.  Hanson,  2  Saund.  59.  «.,  &c. 
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Doe,  on  the   demise  of  Richard  Otley,  against  Ca-        18Q7, 
TiiEiiiNE  Manning,  Widow,  and  S.  Goom.  Wednesday, 

Nov.  25th. 

IN  ejectment  for  certain  messuages  and  premises  at  St.  Man/    .       . 
J  .  "  l  .  „ *y    A  voluntary 

Magdalen,  Bermondsei/,  in  Surrey  ;  a  verdict  was  found  for  settlement  of 

the  defendants,  subject  to  the  opinion  of  the  Court  on  the  fol-  lands  made 

lowing  case.   Thomas  Clendon,  being  seised  in  fee  of  the  premises  in  considera- 

in  question,  by  his  will  of  the  6th  of  March  1750,  duly  executed    "*,",      ""  ",' 

i  »    J  .  rat  love  and 

and  attested,  demised  the  premises(amongst  othcrs)to  his  nephew  affection  is 
William  Clendon  for  life  ;  remainder  to  trustees  during  W.  C.'s  void  as 

life  to  preserve  contingent  remainders;  remainder  to  the  first  against  a 

i     j.\  c  rr  V>  i     •      j.   -i         i  -i       subsequent 

and  other  sons  ot   IV .  C  successively  in  tail  male  ;  remainder  , ,       f 

to  the  testator's  nephew,  Owen  Manning,  for  life;  remainder  to  a  valuable 

trustees  during  ().  il/.'s  life,  to  support  contingent  remainders  ;  considera- 

remainder  to  the  first  and  other  sons  of  O  M.  successively  in  ^°" S  though 
.    ..         ,  .     ,       ,     ,  •  -    ,  ,  ,     .      c  ,  with  notice 

tail  male  ;  remainder  to  his  own  right  heirs  tor  ever:  and  gave     , .,  „     . 

~  ~  oi  tne  prior 

the  usual  powers  of  leasing,  in  possession,  at  rack  rents,  for  21  settlement 

years  ;  and  also  a  power  to  each  of  the  devisees,  when  in  actual  before  all  tho 

possession,  to  settle  upon  such  person  as  he  should  marry  for  purchase  mo- 

.  .  iioy  was  paid 

her  jointure,  premises  of  the  yearly  value  of  80/.  for  every  1000/.  or  tne  jeejs 

lie  should  receive  with  such  wife.     The  testator  died  seised  of  executed ; 

the  premises  in  1751  ;    and  Win.  Clendon,  his  nephew,  died  in  and  though 

March   1764,  without  issue,  whereby  the  estate  descended  to  fhe,  sc',t.tl"r 

O.  Manning,  the  next  tenant  for  life,  in  remainder.     By  in-  pronertv  ai- 

denture  of  bargain  and  sale  of  the  25th  of  Nov.  1782,  duly  in-  the  time  of 

rolled  in  C.  B.,  between  Ozcen  Manning  and  George  Oxen  such  prior 

Manning,  his  eldest  son,  of  the  1st  part,   T.  Green  of  the  2d  SGttleme,lt> 

part,  and  P.  Wilson  of  the  3d  part,  Owen  Manning  and  George  ap,)ear  to  ^ 

his  son,  sold  and  conveyed*  the  premises  to   Green  in  fee,  to  thou  indebt- 

the  intent  that  he  might  become  tenant  thereof,  for  the  pur-  ed, and  there 

pose  of  suffering  a  recovery,  to  the  use  of  O.  Manning  and  his  wa]nofrau(i 

.  in  tact  in  the 

assigns  for  life;  remainder  to  the  said  G.  O.  Manning  in  fee  :  transaction  • 

and  a  recovery  was  accordingly  suffered  in  Hit.  term,  23  Geo.  3.  for  the  law, 

On  the  15th  oi  March  1783  G.  O.  Manning  died  intestate  and  whit-h  is  '" 

without  issue;  whereby  the  reversion  in  fee  descended  to  John  n   ,C!i*el    1G 
7i  r  i-i  •  jud^e  of 

Manning  his  brother  and  heir  at  law.     By  indentures  of  lease  f,-aiui  and 

and  release  of  the  11th  and  12th  oi  April  1783,  between  Oicen  covin  arising 

Manning,  who  was  then  in  possession,  of  the  first  part,  the  said  ,ult  °J  facts 

John  Manning  of  the  second  part,  and  W.  Gill  and  //.  S.  Gill  ?"/!  mtfe"ts; 

0  *        '  niters  trauu 

in  this  case, 
upon  the  construction  of  the  slat.  ^7  Eliz.  c.  4. 

of         *  [  60   ] 
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1807.        of  the  third  part :  reciting  the  former  indenture  of  bargain  and 
_        r         sale,  and  the  recovery,  and  the  death  of  G.  O.  Manning*  and 

liny    C1PTY1  o? 

Oxi  iy  *  *^at  ^'vers  otner  messuages,  &c.  having  in  like  manner  de- 
agalnst  scended  to  tlie  said  John  Manning,  he  was  desirous  of  making 
Manning  some  settlement  and  provision  for  the.  benefit  of  his  mother,  in 
auuAnother.  case  sne  should  survive  Ozcen  Manning,  and  of  his  sisters  and 
younger  brother;  it  was  witnessed,  that  in  consideration  of  the 
natural  love  and  affection  which  John  Manning  bore  towards 
Catherine  Manning  his  mother,  and  Jane,  Catherine  Matilda,Ann, 
and  Matilda  Manning,  his  sisters,  and  Charles  Manning,  his  bro- 
ther, and  for  making  provision  for  them  for  their  respective  lives, 
and  of  10s.  &c. ;  Ozcen  Manning  and  John  Manning  conveyed  to 
TV.  and  //.  S.  Gill  in  fee,  amongst  others,  all  the  said  premises, 
habendum,  &c.  to  the  use  of  Ozcen  Manning  for  life,  sans  waste  ; 
remainder  to  the  use  of  the  trustees,  during  the  life  of  O.  31.,  in 
trust  to  preserve  contingent  remainders ;  remainder  to  the  use 
of  Cath.  Manning  for  life,  sans  waste ;  remainder  to  the  trustees 
and  their  heirs,  upon  trust,  during  the  lives  of  Jane,  Catherine 
Matilda,  Ann,  Matilda,  and  Charles  Manning,  and  the  survivor 
[  61  J  of  them,  to  receive  the  rents,  &c,  and  pay  the  same  equally 
amongst  his  said  sisters  and  brother,  and  to  the  survivor  of  them; 
remainder  to  John  Manning  in  fee  :  with  the  like  power  of 
leasing  as  is  contained  in  Clendoh's  will ;  and  a  power  for  Ozcen 
Manning,  during  his  life,  and  Catherine  his  mother,  during  her 
life,  with  the  privity  and  consent  of  John  Manning  and  the 
trustees,  or  the  survivor,  his  heirs  or  assigns,  testified  as  therein 
mentioned ;  and  for  John  Manning,  after  his  father's  and 
mother's  decease,  with  the  like  privity  of  the  trustees,  or  the 
survivor,  his  heirs  or  assigns,  testified  as  aforesaid  ;  to  execute 
like  leases  for  99  years.  Ozcen  Manning  died  the  9th  of  Sept. 
1S01.  By  indentures  of  lease  and  release  of  the  lGth  and  17th 
of  May  1805,  between  John  Manning  of  the  first  part,  11.  Otic// 
of  the  second  part,  and  11.  Otic?/  of  the  third  part ;  reciting  the 
indenture  of  bargain  and  sale  of  the  25th  of  Nov.  1782,  and 
the  deaths  of  George  Ozcen  Manning  and  Ozcen  Manning,  and 
that  John  Manninghad  contracted  with  It.  Otic//  for  the  absolute 
sale  of  the  premises  ;  it  was  witnessed,  that  in  consideration  of 
1800/.  to  John  Manning  paid,  he  conveyed  to  7?.  and  II.  Otic// 
in  fee  all  the  said  premises  for  which  this  ejectment  was  brought, 
being  part  of  the  premises  in  the  la^-t  mentioned  deed  ;  habendum 
to  such  uses  as  A*.  Otle//  should  appoint:  and  in  the  mean  time 

and. 
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and  subject  thereto,  to  the  use  of  11.  Ollcy  in  fee.     The  consi-         1S07. 
deration  for  the  conveyance  to  the   lessor  of  the  plaintiff  was         ~ 
paid  thus;  by  a  book  debt  from  John  Manning  to  the  lessor  of       ,»  ;' 
plaintiff  4 17/.  2a-.  9d.     By  cash  at  sundry  times   IJ82/.  17*.  3d.       against 
The  book  debt  was  contracted,  and  150/.  of  the  consideration     Manmnc 
money  paid,  at  the  date  of  the  purchase  contract,  and  387/.  5s.  anuAuotlier. 
6d.  at  a  subsequent  period,  but  before  the  execution  of  the  con- 
veyance of  1805,  and  before  tlielessorof  the  plaintiff  Iiad  notice        [  G2  J 
of  the  deed  of  1783.     The  residue  of  the  consideration  was 
paid,  and  the  deeds  executed,  subsequent  to  such  notice.    John 
Manning  did  not  divest  himself  of  all  his  property  by  the  con- 
veyance of  the  12th  of  Aprils  1783.     There  was  no  fraud  in  the 
last  mentioned  conveyance,  unless  fraud  is  to  be  implied  by  con- 
struction or  operation  of  law.     The  question  for  the  opinion  of 
the  Court  was,  whether  the  lessor  of  the  plaintiff  were  entitled 
to  recover  against  the  defendant  Manning?  If  the  Court  should 
be  of  opinion  that  he  was,  a  new  trial  was  to  be  had,  or  an  issue 
granted,  as  the  Court  should  direct,  between  the  plaintiff  and 
the  defendant  Goom,  to  try  the  validity  of  his  lease.     If  the  ver- 
dict on  such  new  trial  or  issue  should  be  found  against  Goom,  a 
verdict  was  to  be  entered  against  both  the  defendants.     But  if 
the  Court  should  be  of  opinion   that  the  lessor  of  the  plaintiff 
was  not  entitled  to  recover  against  the  defendant  Manning,  the 
verdict  taken  for  the  defendants  was  to  stand. 

This  case,  which  first  came  before  the  Court  upon  a  motion  Co: 
a  new  trial,  being  afterwards  put  into  its  present  form  by  the 
desire  of  the  Court,  was  elaborately  argued  in  last  Easier  term 
by  Lazccs  for  the  plaintiff,  and  Best.  Serjt.  for  the  defendants  ; 
and  again,  in   Trinity  term  last,  by  Marry  at  for  the  plaintiff, 
and  Shepherd,  Serjt.  contra  :  and  in  the  course  of  the  arguments 
all  the  authorities  bearing  upon  the  question  of  the  validity  of 
voluntary  conveyances  upon  good  consideration,  sucli  as  that  of 
blood,  or  of  natural  affection,  as  contradistinguished  from  con- 
veyances for  valuable  consideration  to  purchasers,  with  or  with- 
out notice  of  the  prior  conveyance,  were  cited  and  accurately 
discussed.     But  as  the  leading  arguments  and  authorities  were        [  03  ] 
all  brought  in  review,  and  weighed  by  the  Court  in  the  deliberate 
judgment  pronounced  upon  the  case  in  this  term,  it  would  be 
needless  to  repeat  them. 

Lord  Ellenborougii,  C.  J.,  after  stating  the  facts — On  this 
case,  as  it  is  found  that  there  was  no  fraud  in  fact  in  the  con- 
veyance 
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1807.       veyance  of  the  12th  of  April  1783,  the  only  point  for  the  con- 
j.       .  sideration  of  the  court  is,  whether  a  voluntary  conveyance,  vvith- 

Otley  '  ou^  an>'  valuable  consideration,  be  not  according  to  the  legal 
against  construction  of  the  stat.  27  Eliz.  c.  4.  fraudulent  against  a  subse- 
Manning  quent  purchaser  for  a  valuable  consideration:  or,  in  other  words, 
no  ler.  >vjietner  jn  sucn  case  the  law  do  not  presume  fraud,  without 
admitting  such  presumption  to  be  contradicted.  The  cases  in 
which  the  construction  of  the  statute  of  the  27  of  Eliz.  has  come 
on  to  be  considered  have  been  numerous  ;  and  in  several  of 
those  which  arose  nearest  the  time  of  passing  the  statute  the 
Judges  seem  to  have  thought  that  a  voluntary  settlement  was 
only  primdfacie  fraudulent  against  a  purchaser,  according  to  the 
language  of  the  court  in  Sir  Ralph  Bovi/s  case,  Ventris,  193.; 
where  it  is  said,  (Lord  Hale  being  Chief  Justice)  "  that  though 
"  every  voluntary  conveyance  carries  an  evidence  of  fraud;  yet  it 
6t  is  not  upon  that  account  only  alzcays  to  be  reckoned  fraudulent, 
"  or  to  be  avoided  by  a  purchaser  for  a  valuable  consideration." 
And  in  Jenkins  v.  Kemishe  or  Kemis,  which  is  to  be  found  in 
Jlardress,  398.  and  in  1  Lev.  150.  in  Lavender  v.  Blackstone,m 
2  Lev.  146.  and  in  Garth  v.  Mois,  1  Keb.  486.  the  same  doc- 
trine is  distinctly  laid  down ;  and  in  Style,  446.  it  is  stated  to 
have  been  said  on  a  trial  at  bar,  (Lord  Rolle  being  then  Chief 
Justice)  lt  that  a  voluntary  conveyance  upon  consideration  of 
[  64  ]  "  natural  affection  hath  no  badge  of  fraud,  unless  he  who  makes 
"  it  be  indebted  at  the  time  or  in  treaty  for  the  sale  of  the 
('  lands  :"  which  case  Chief  Baron  Gilbert  adopts,  and  supports 
by  reasoning  of  his  own,  in  his  Laio  of  Evidence,  235.  (a)  And 
in  addition  to  these  printed  cases,  Sir  .Robert  Eyre,  then  Chief 
Justice  of  C.  P.,  according  to  a  IMS.  note  formerly  belonging 
to  Mr.  Justice  Clive,  in  a  case  of  Slandon  v.  Charlwood,  tried  be- 
fore him  at  the  London  Sittings  after  Trinity  term  1732,  laid 
it  down,  that  a  voluntary  settlement,  made  upon  marriage 
by  Sir  Richard  Anderson,  was  not  fraudulent  quia  voluntary : 
but  the  question  was,  Whether  it  was  not  made  with  an 
intent  to  defraud  :  and  the  jury  so  found  it.  And  with  this 
doctrine  other  of  the  cases  which  were  cited  by  the  counsel  for 
the  plaintiff  may  well  agree,  in  which  it  is  stated,  "  that  con- 
veyances were  decided,  on  evidence  given  at  the  bar,  to  be  frau- 
dulent ;"  or,  "  that  a  jury  were  directed  on  evidence  ;"  though  it 

(«)  V  201.  in  the  edition  of  1801, 

illllbt 
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must  be  recollected  that  these  cases  are  not  so  strong  as  those  I        1807. 
have  alluded  to,  as  they  are  not  inconsistent  with  the  possibility  "~ 

of  juries  having  been  directed,  what  ought  to  be  their  conclusion  q 
in  point  of  law,  from  the  facts  given  in  evidence,  if  the  jurv  against 
should  find  them  to  be  true  ;  for  fraud  and  covin  is  always  a  Manning 
question  of  law  ;  it  is  the judgment  of  law  oji  facts  and  intents.  In  a  Another. 
a  more  modern  case,  where  the  question  was  upon  the  stat.  13 
Eliz.  that  of  Cadogan  v.  Kennel,  in  Cowper,  431.  Lord  Mam* 
field  said,  obiter,  "  the  stat.  27  Eliz.  c.  4.  does  not  go  to  volun- 
tary conveyances,  merely  as  being  voluntary;  but  to  such  as  are 
fraudulent.''''  And  in  a  late  case,  of  Doc  v.  Roulledge,  in  the 
same  book,  p.  705.  where  the  question  arose  on  the  statute  now  [  65  ] 
under  consideration,  Lord  Mansfield,  in  considering  one  point 
in  the  case,  whether  the  settlement  there  under  all  its  circum- 
stances were  fraudulent  and  covenous,  stated,  "  that  in  the  sta- 
tute there  was  not  a  word  that  impeached  voluntary  settlements, 
merely  as  being  voluntary,  but  as fraudulent  and  covenous /'  and 
noticed  the  3d  section,  which  subjects  parties  to  such  fraudulent 
grants,  who  should  attempt  to  defend  them,  to  forfeiture  and 
imprisonment  as  if  such  practices  were  a  crime  ;  in  which  light 
no  person  making  a  mere  voluntary  settlement,  by  way  of  pro- 
vision for  his  family,  was  ever  considered  to  stand.  This  sec- 
tion furnishes  most  unquestionably  a  very  strong  argument  in 
favour  of  that  construction  ;  and  had  these  cases  not  boon  op- 
posed by  many  others  of  great  weight  and  authority,  there  would 
have  been  but  little  doubt  in  our  minds  as  to  this  construction 
beiiiir  the  rijjht  one  ;  but  we  have  to  deal  with  a  class  of  cases 
full  as  numerous,  decided  by  Judges  of  the  greatest  eminence, 
which  have  given  this  statute  a  different  construction,  and  have 
held  that  a  conveyance  without  a  valuable  consideration  is  by  the 
statute  made  void,  as  fraudulent,  against  a  subsequent  purchaser 
for  such  consideration.  The  earliest  case  in  which  this  is  distinctly 
laid  down  is  [Foodie's  case,  cited  by  Tanfield  in  Colville  v.  Parker, 
Cro.  Jac.  15S.  as  far  back  as  East.  5th  of  JV/r.  1.,  whore  it  was 
adjudged,  Ci  that  an  assignment  of  a  lease  of  lands  by  one  quasi 
in  jointure  to  his  wife,  he  taking  the  profits,  and  afterwards 
selling  it  without  notice,  was  within  the  statute;  though  not 
made  in  trust  to  be  revoked,  nor  with  any  clause  or  revocation  ; 
because  it  was  a  voluntary  conveyance  at  first,  and  shall  be  in- 
tended fraudulent  at  the  beginning."  Tn  this  case,  though  the 
person  making  the  conveyance  continued  in  possession  and  took  [  CO  j 
Vol.  IX.  E  the 
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1807.        the  profits,  it  will  be  observed  that  there  was  no  badge  of  fraud  ; 
~~        as  such  possession  accompanied  and  followed  the  deed  :  but  the 
q  '     Judges  might  very  well  apprehend  that  subsequent  purchasers 

against  might  be  continually  defrauded  by  such  secret  conveyances,  if 
Manning  they  should  be  held  good  ;  and  that  when  the  question  was 
and  Another,  between  one,  who  had  paid  a  valuable  consideration  for  an 
estate,  and  another,  who  had  given  nothing,  it  was  a  just  pre- 
sumption of  law,  that  such  voluntary  conveyance,  founded  only 
in  considerations  of  affection  and  regard,  if  coupled  with  a  sub- 
sequent sale,  was  meant  to  defraud  those,  who  should  afterwards 
become  purchasers  for  a  valuable  consideration  ;  and  that  a  dif- 
ferent construction  would  have  so  narrowed  the  operation  of 
the  statute  as  to  leave  the  persons  meant  to  be  protected  by  it 
subject  to  almost  all  the  mischiefs  intended  to  be  guarded 
against :  and  it  certainly  is  more  fit,  upon  the  whole,  that  a 
voluntary  grantee  should  be  disappointed,  than  that  a  fair  pur- 
chaser should  be  defrauded.  In  Prodgers  v.  Langham,  1  Sid. 
133.  a  conveyance  made  by  a  man  in  trust  for  his  daughter  till 
marriage  for  her  maintenance,  and  then  in  trust  to  raise  a 
portion  for  her,  was  held  to  be  a  voluntary  conveyance  in  its 
origin,  and  void  by  the  stat.  27  of  Eliz.  against  purchasers  for 
valuable  consideration  :  this  was  in  the  15th  of  Car.  2.  In 
White  v.  Hussey,  Precedents  in  Chancer?/,  14.  in  the  beginning 
of  King  William's  reign,  in  the  case  of  a  conveyance,  where  the 
fraud,  if  any,  was  only  from  its  being  voluntary,  the  commis- 
sioners of  the  great  seal  were  all  of  opinion  that  they  might  de- 
cree a  conveyance  fraudulent  merely  from  being  voluntary,  and 
that,  without  any  trial  at  law.  In  Gardiner  v.  Painter,  Cas. 
Temp.JKing,C.p,65.  Lord  King  said  it  could  never  be  a  question, 
[  67  "I  whether  a  voluntary  settlement  be  good  against  purchasers.  This 
was  in  the  year  1726 ;  and  in  the  next  year,  in  Tonkins  v.  Ennis, 
1  Eq.  Cas.  Abr.  334.,  a  voluntary  settlement  was  considered  as 
being  made  void  against  a  purchaser  by  the  stat.  27  of  Eliz. 
And  this  could  only  have  been  so  held  from  such  settlement 
being,  in  point  of  law,  considered  as  fraudulent.  In  White  v. 
Sansom,  3  Atk.  412.,  though  Lord  Jlardwicke  is  stated  to  have 
said,  that  he  had  heard  it  said  in  that  court,  that  there  are  rea- 
sonable voluntary  conveyances  which  that  Court  will  not  interfere 
to  disturb,  upon  the  construction  of  these  statutes ;  yet,  accord- 
ing to  the  same  case,  he  said,  "  he  hardly  knew  an  instance  where 
a  voluntary  conveyance  had  not  been  held  fraudulent  against  a 

subsequent 
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subsequent  purchaser."  And  in  Lord  Townshcnd  v.  Windham,        1807. 

2  Ves.  10.  he  said,  "  on  the  27  of  FAiz.  every  voluntary  convey-        

"  ance  made,  where  afterwards  there  is  a  subsequent  convey-        I',1'    cm" 
"  ance  made  for  valuable  consideration  ;  though  no  fraud  in  that       aeaintt 
"  voluntary  conveyance,  nor  the  person  making  it  at  all  indebted ;     M  ann i  no 
u  yet  the  determinations  are  that  such  mere  voluntary  conveyance  and  Another, 
"  is  void  at  law  by  the  subsequent  purchase  for  valuable  consi- 
"  deration."     In  Roe  v.  Mitton,  2  Wils.  356.     Lord  Ch.  J. 
TYilmot  stated  the  question  to  be,  Whether  there  were  a  good 
and  valuable  consideration  to  support  the  limitation  therein  to 
Thomas  Hammer  Ion,  the  father  of  the  lessor  of  the  plaintiff;  or 
whether  the  limitation  were  merely  voluntary  under  the  stat.  27  of 
Eliz.,  and  bad  against  a  purchaser  for  valuable  consideration  ? 
And  the  Court  held  it  good  ;  as  the  mother  giving  up  her  charge 
of  an  annuity  on  the  whole  of  the  estate,  and  taking  it  on  a  part, 
was  considered  as  a  valuable  consideration.     And  Lord  C.  J. 
De  Grey,  in  Goodright  v.  Noses,  in  2  Sir  TV.  Black.  Rep.  1019.,       [  G8  ] 
laid  it  down,  "  that  the  deed    in  question  was  only  a  voluntary 
"  conveyance  within  the  true  meaning  of  the  stat.  27th  of  Eliz*\ 
Ct  being  founded  only  on  a  good,  and  not  on  ^valuable,  consider- 
"  ation  ;  and,  therefore,  could  not  be  set  up  against  a  bond  fide 
tl  purchaser."     And  the   observation  on  this  case  made  by  the 
counsel  for  the  defendant,  that  it  seemed  that  Lord  C.  J.  De 
Grey  had  been  misled  by  a  case  in  2  Vern.  326.,  which  he  re- 
ferred to  ;  and  which  was  said  not  to  have  been  decided,  and  on 
which  he  was  supposed  to  have  relied  ;  does  not  weaken  the 
authority  of  the  case  in  Blackslone  ;  for  Lord  C.  J.  De  Grey  re- 
ferred to  it,  not  to  support  the  opinion  of  the  Court  on  the  point 
now  before  us  ;  but  to  shew  that  a  lessee  for  years  was  a  pur- 
chaser for  a  valuable  consideration.     Lord  Mansfield  himself 
(whose  opinion  in  Doe  v.  Routlcdge,  and  whose  dictum  in  Cado- 
gan  v.  Kennet  have  been  much  relied  on,)  held  in  the  case  of 
Chapman  v.  Emery,  Cozcp.  280.  that  a  voluntary  conveyance  after 
marriage  by  a  man  on  his  wife  and  children   was  void  by  the 
stat.  27th  of  Eliz.  against  a  subsequent  mortgagee,  whom  he 
held  to  be  a  purchaser.    And  with  respect  to  the  case  of  Doe  v. 
Routledge,  it  may  be  observed  that  Lord  Mansfield  seems  to  have 
supported  his  opinion  by  cases  which  were  not  considered  as 
cases  oi'voluntary  settlements ;  but  as  cases  where  the  settlements 
had  for  their  foundation  valuable  considerations  :  such  was  the 
case  of  Newstead  and  Searles,  in  1  Atk.  268,  which   he  men- 

E  2  tioned 
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1807.  tioned  by  name;  for  Lord  Ilardwicke  in  that  case  slated  "  the 
~*        question  to  be,  Whether  the  articles  of  the  30th  of  April,  1709, 

Otley  *     were  for  a  valuable  consideration,  and  binding,  or  ought  to  be 

against       considered  asvoluntary  and  fraudulent,with  respect  to  subseq  ueut 

Manning     creditors  and  purchasers  ?"     And  afterwards  he  said,  "  I  think 

andAnother.  (i  ^ie  settleinent  no  voluntary  agreement,  but  a  binding  one ; 

L  69  *  "  the  statutes  of  the  13th  and  27th  of  Eliz.,  that  make  con- 
"  veyances  fraudulent,  are  voluntary  conveyances  made  against 
"  purchasers  for  a  valuable  consideration,  or  bond  fide  creditors ; 
"  but  it  would  be  difficult  to  shew  that  such  a  limitation,  as  in 
"  the  present  case,  has  been  held  fraudulent  and  void  against 
"  subsequent  purchasers  and  creditors.  The  present  is  a 
a  stronger  case  :  for  here  are  reciprocal  considerations,  both  on 
u  the  part  of  the  husband  and  wife,  by  the  provisions  under  the 
u  articles  for  the  second  marriage."  And  I  believe,  if  it  were 
necessary  to  go  into  the  examination,  it  would  be  found  that  in 
most,  if  not  in  all  of  the  cases  cited  by  the  defendant,  there  were 
reciprocal  considerations  ;  some  benefit  acquired  by  the  persons 
making  the  settlement,  which  might  fall  under  the  denomination 
ofa  valuable  consideration ;  though  perhaps  other  persons  derived 
a  benefit  from  the  settlement,  who  were  not  the  principal  objects 
of  it.  As  in  Jenkins  v.  Keymys,  where  the  consideration  of  a 
marriage  and  marriage  portion  was  held  to  run  through  all  the 
estates  raised  by  the  settlement  on  the  marriage;  though  the 
marriage  was  not  concerned  in  them.  And  it  must  be  further 
recollected,  with  respect  to  Doe  v.  Routledge,  that  upon  the 
strength  of  the  voluntary  settlement  in  that  case  a  marriage,  teas 
had;  which  was  noticed  by  Lord  Mansfield.  And  according  to 
the  case  of  Prodgers  v.  Eangham,  1  Sid.  133.  a  voluntary  con- 
veyance, fraudulent  against  a  subsequent  purchaser,  was  held  to 
be  made  good  by  a  subsequent  marriage.  And  it  will  be  further 
recollected,  that  in  Doe  v.  Routledge  there  was  no  bond  fide  pur- 
chaser. Subsequently  to  the  case  of  Chapman  v.  Emery,  the 
cases  of  Evelyn  v.  Templar,  2  Bro.  Chan.  Cas.  148.  and  Doc  ex 

[  70  ]  dem.  Bothell  v.  Martyr,  1  Bos.  cS-  Pull.  New  Reports,  332. 
have  been  determined  :  in  the  last  of  which  it  was  laid  down, 
"  that  it  cannot  now  be  held  that  a  prior  voluntary  conveyance 
••  shall  defeat  a  conveyance  to  a  purchaser  for  a  valuable  con- 
"  sideration,  without  overturning  the  settled  and  decided  law." 
And  in  the  first  of  them  (/'.  e.)  Evelyn  v.  Templar,  it  was  said  by 
Lord  Thurloic.  that  so  many  estates  stand  upon  the  rule,  that  it 

cannot 
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cannot  be  shaken.  And  so  late  as  Mich,  term  1804,  in  the  case  1807. 
of  Doc  d.  Lewis  v.  FIopkinstthc  Court  of  Exchequer  held;  where  ^ok  , 
after  marriage  a  man  covenanted  to  stand  seised  of  an  estate  to  Or  ley 
the  use  of  himself  for  life,  remainder  to  the  use  of  his  wife  for  life,  against 
remainder  to  the  heirs  of  the  body  of  the  wife  begotten  bythehus-  !*1anni|,; 
band ;  that  such  settlement  was  void,  as  being  voluntary  against  a 
lessee  of  the  husband  forSI  years;  the  son  of  the  settlorclaiming 
the  estate  after  his  father's  death  against  the  lessee.  To  the  autho- 
rity of  these  cases  may  be  added  the  case  of  Nunti  v.  Wihmore,  8 
T.  Rep.  528.  where  Lord  Kent/on  said,  "  if  this  deed  were  cither 
"  actually  fraudulent  or  voluntary  from  whence  the  law  infersfraud, 
"  the  consequence  insisted  on  by  the  plaintiff  would  follow  ;  and 
"  I  admit  that  if  this  deed  were  a  voluntary  deed,  the  law  sa.ys  it 
u  is  fraudulent."  Thus  stand  the  authorities  on  both  sides  of 
the  question;  and  the  weight,  number,  and  uniformity  of  those 
which  establish  the  point  contended  for  on  behalf  of  the  plain- 
till',  do  in  our  opinion  very  much  preponderate:  and  as  many 
estates  depend  upon  the  rule,  it  ought  not,  we  conceive,  to  be 
shaken.  It  appears  from  the  MS.  note  I  have  cited,  formerly 
belonjnngto  Mr.  Just.  Clivc.  that  Mr.  Ilorsman'm  the  year  171^3 
advised  the  making  a  mortgage  of  the  estate  settled  in  strict 
settlement  by  Sir  Yt.  Anderson  after  his  marriage  ;  thinking  it 
voluntary  and  fraudulent  as  against  a  'purchaser,  and  the  like  L  '  '  1 
advice  as  that  which  he  gave  nearly  a  century  ago,  probably  had 
been  given  before  :  and  that  it  has  been  given  since  and  acted 
on,  we  cannot  doubt;  as  Lord  Thurlow  was  not  likely  to  have 
expressed  himself,  as  he  did  in  Evelyn  v.  Templar^  unless  he  had 
known  that  such  had  frequently  been  the  case.  Feeling  our- 
selves pressed  with  these  authorities  and  considerations,  we  think 
ourselves  bound  to  give  judgment  for  the  plaintiff.  Much  pro- 
perty has,  no  doubt,  been  purchased,  and  many  conveyances 
settled  upon  the  ground  of  its  having  been  so  repeatedly  held, 
that  a  voluntary  conveyance  is  fraudulent,  as  such,  within  the 
stat.  27th  of  Elis.  and  it  is  no  new  thing  for  the  Court  to 
hold  itself  concluded  in  matters  respecting  real  property  by 
former  decisions  upon  questions,  in  respect  of  which,  if  it  were 
ies  intcgra,  they  probably  would  have  come  to  very  different 
conclusions.  And  if  the  adhering  to  such  determinations  is 
likely  to  be  attended  with  inconvenience,  it  is  a  matter  tit  to  be 
remedied  by  the  Legislature,  which  is  able  to  prevent  the  mis- 
chief in  future,  and  to  obviate  all  the  inconvenient  consequence- 

which 
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1807.        which  are  likely  to  result  from  it,  as  to  purchases  already  made. 
-j       ,  And  we  cannot  but  say,  as  at  present  advised,  and  considering; 

Otley  '     *'ie  construction   put  on  the  statute,  that  it  would  have  been 
against       better  if  the  statute  had  avoided  conveyances  only  against  pur- 
Manning     chasers  for  a  valuable  consideration,  without  notice  of  the  ]jrior 
an      not      .  conveyance.     Our   opinion   being  with  the  plaintiff,  the  con- 
sequence is  that  there  must  either  be  a  new  trial,  or  an  issue 
between  the  plaintiff  and  the  defendant  Goom  to  try  the  validity 
of  his  lease. 


[  72  ] 
Wednesday,       GoDSALL  and  Others  against  Boldero  and  Others. 

Nov.  Iblh. 

A  creditor  FX1HIS  was  an  action  of  debt  on  a  policy  of  insurance  made 

may  insure  X    the  29th  of  Nov.  1803,  under  seal  of  the  defendants,  as 

dht'  V*  th'S  three  °f  the  directors  of  the  Pelican  Life  Insurance  Company, 

extent  of  his  on  hehalf  of  the  company;  which  recited  that  the  plaintiffs, 

debt;  but  coachmakers  in  Long-acre,  being  interested  in  the  life  of  the 

such  a  con-  Right  Hon.  William  Pitt,  and  desirous  of  making  an  insurance 

.     ,.  ,,      "    thereon  for  seven  years,  had  subscribed  and  delivered  into  the 

6tantially  a  J         ' 

contract  of  office  of  the  company  the  usual  declaration  setting  forth  his 
indemnity  health  and  age,  &c.  and  having  paid  the  premium  of  15/.  15.v. 
against  the      as  a  consideration  for  the  assurance  of  500/.  for  one  year  from 

debt^and  the  28th  of  Nov'  1803>  lt  Vvas  a8'reed  that  >«  case  Mr.  Pitt 
therefore  if  should  happen  to  die  at  any  time  within  one  year,  &c,  the 
after  the  funds  of  the  company  should  be  liable  to  pay  and  make  good  to 
death  of  the  |jie  p]aintiffs,  their  executors,  &c.  within  three  months  after 
executors  ^'s  dem'se  should  have  been  duly  certified  to  the  trustees,  &c. 
pay  the  debt  the  sum  of  500/.  And  further,  that  that  policy  might  be  con- 
to  the  credi-  tinued  in  force  from  year  to  year  until  the  expiration  of  the 
tor,the latter  {errn  Qp  seven  years5  provided  the  annual  premium  should  be 
wards  re-  """ty  Pa'd  cn  or  hefore  the  28th  of  November  in  eacli  year, 
cover  upon  The  plaintiffs  then  averred,  that  at  the  time  of  the  making  of 
the  policy ;  uie  said  assurance,  and  from  thence  until  the  death  of  Mr.  Pitt, 

sii  ioug    tnc  tj        were   interested   in    his    life  to  the   amount  of  the   sum 

debtor  died  J  •  ■     i 

insolvent         insured;  and  that  they  duly  paid  the  annual  premium  of  15/. 

and  the  exe-    15s.  before  the  28th  of  Nov.  1804,  and  the  further  sum  of  15/. 

cutorswere     J55.  before  the    28th  of  Nov.   1805;  and  that  after  that  day 

U^i',Sii!e  and  while  the  assurance  was  in  force,  and  hefore  the  exhibiting 

with  the  J         '  J  =» 

means  of  payment  by  a  third  party. 

the 
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the  bill  of  the  plaintiffs,  viz.  *  on  the  123d  of  Feb.  1806,  Mr.  Pitt        1 807 
died;    that   his    demise  was   afterwards  duly  certified   to    the 

trustees,  &c;  since  when  more  than  three  months  have  elapsed 

'  ,  '  against 

before  the  commencement  of  this  suit,  &c. :  but  that  the  500/.  IJoi.uero. 
has  not  been  paid  or  made  good  to  the  plaintiffs.  There  werealso  *[  73  ] 
counts  for  so  much  money  had  and  received  by  the  defendants 
to  the  plaintiffs'  use,  and  upon  an  account  stated.  To  this  the 
defendants  pleaded,  1st,  nil  debent.  2dly,  That  the  plaintiffs, 
at  the  time  of  making  the  assurance,  and  from  thence  until  the 
death  of  Mr.  Pitt,  were  not  interested  in  his  life  in  manner  and 
form  as  they  have  complained,  Sec.  3dly,  As  to  the  first  count, 
that  the  interest  of  the  plaintiffs  in  the  policy,  and  thereby  in- 
tended to  be  covered,  was  a  certain  debt  of  500/.  at  the  time  of 
making  the  policy,  due  from  Mr.  Pitt  to  the  plaintiffs,  and  no 
other;  and  that  the  said  debt  afterwards,  and  after  the  death  of 
Air.  Pitt,  and  before  the  exhibiting  of  the  plaintiffs'  bill,to  wit,  on 
the  6th  of  March  1806,  was  fully  paid  to  the  plaintiffs  by  the 
Earl  of  Chatham  and  the  Lord  Bishop  of  .Lincoln,  executors  of 
the  will  of  Mr.  Pitt.  Issues  were  taken  on  the  two  first  pleas : 
and  as  to  the  last,  the  plaintiffs  protesting  that  their  interest  in 
the  policy  thereby  intended  to  be  covered  was  not  the  said  debt 
mentioned  in  that  plea  to  be  due  to  them  from  Mr.  Pitt,  and 
no  other;  replied,  that  the  said  debt  was  not  afterwards,  and 
after  the  death  of  Mr.  Pitt,  and  before  the  exhibiting  of  their 
bill,  fully  paid  to  them  by  the  Earl  of  Chatham  and  the  Lord 
Bishop  of  Lincoln,  executors  of  Mr.  Pitt,  in  manner  and  form 
as  alleged,  &c. :  on  which  also  issue  was  joined. 

The  defendants  paid  311. (a)  into  court  upon  the  first  count:        [  Ji  i 
and  on  the  trial  of  the  cause  before  Lord  Ellenborough,  C.  J. 
at  Guildhall,  it  was  agreed  that  a  verdict  should  be  entered  on 
the  several  issues,  according  to  the  direction  of  the  Court,  on 
the  following  case  reserved. 

The  policy  mentioned  in  the  declaration  was  duly  executed, 
and  the  premiums  thereon  were  regularly  paid.    Mr.  Pitt,  men* 

(a)  There  was  some  discussion  in  the  course  of  the  argument  as  to 
the  sufficiency  of  the  sum  paid  into  court,  in  respect  of  the  premiums 
received  ;  the  grounds  of  computing  which  did  not  distinctly  appear. 
The  defendants'  counsel,  however,  denied  the  necessity  of  paying  any 
thing  into  court,  the  risk  having  once  commenced  ;  and  ultimately  no 
opinion  wu*  given  !>y  the  Court  on  this  point. 


none( 
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tioned  in  the  policy,  died  on  the  23d  of  January,  1806;  which 
event  was  duly  certified  in  February  1806  to  the  trustees  of  the 
Pelican  Life  Insurance  Company.  The  defendants,  before 
Trinity  term  last,  were  served  with  process  issued  in  this  cause 
on  the  3d  of  June,  1806.  Mr.  Pitt  was  indebted  to  the  plain- 
tiffs at  the  time  of  the  execution  of  the  policy,  and  from  thence 
up  to  and  at  the  time  of  his  death  above  500/.,  and  died  in- 
solvent. On  the  6th  of  March,  1806,  the  executors  of  Mr. 
Pitt  paid  to  the  plaintiffs  out  of  the  money  granted  by  parlia- 
ment for  the  payment  of  Mr.  Pitt's  debts  1109/.  lis.  6d.,  as 
in  full  for  the  debt  due  to  them  from  Mr.  Pitt.  The  case  was 
argued  in  the  last  term  by 

Dumpier,  for  the  plaintiffs,  who  contended  that  they  were 
entitled  to  recover  upon  this  policy,  notwithstanding  the  pay- 
ment of  the  debt  to  them  by  Mr.  Pitt's  executors  out  of  the 
money  granted  by  parliament  for  that  purpose.  It  is  clear  that 
a  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,  and 
the  amount  of  the  debt  is  the  measure  of  that  interest ;  and  so 
far  the  existence  and  legality  of  the  debt  (a)  is  necessary  to  the 
validity  of  the  insurance  in  point  of  interest  under  the  stat. 
14  Geo.3.c.  48. ;  but  it  is  not  the  debt,  qua  debt,  which  is  insured, 
but  the  life  of  the  debtor:  it  is  only  necessary  that  the  interest 
should  exist  at  the  time  of  the  insurance  made,  and  continue  up 
to  the  time  of  the  death  of  the  debtor,  as  it  did  in  this  case  ; 
and  the  sum  insured  having  then  become  due,  and  the  debtor's 
estate  insolvent,  the  fact  of  payment  of  the  debt  afterwards  by  a 
third  party  cannot  be  material ;  such  payment  being  altogether 
gratuitous.  The  validity  of  the  insurance  depends  upon  its 
agreement  with  the  stat.  14  Geo.  3.  c.  48.,  which  was  made  to 
prevent  "  insurances  on  lives  or  other  events  wherein  the  assured 
"  shall  have  no  interest:"  and  for  this  purpose  it  enacts  (s.  I.) 
"  that  no  insurance  shall  be  made  by  any  persons  on  the  life  of 
any  person,  &c.  wherein  the  persons  for  whose  use,  benefit,  or 
on  whose  account  such  policy  shall  be  made,  shall  have  no  in- 
terest, or  by  way  of  gaming  or  wagering :"  and  it  avoids  every 
assurance  made  contrary  to  the  true  intent  and  meaning  thereof. 
The  2d  section  prohibits  the  making  any  policy  on  the  life  of 
any  person,  without  inserting  in  it  the  person's  name  interested 


(a)  Dzcyer  v.  Edie,  London  Sittings  after  Ilil.  1788.     Park  on 
Insur,  2d  ed.  491.  and  2  Marsh,  on  lnsur.  075. 

therein. 
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therein.     And  the  3d  sect,  provides  that  "  in  all  cases  where        1S07. 
"  the  insured  hath  interest  in  such  life,  &c.  no  greater  sum  shall         ~ 

,  p      OoiisAIX 

"  be  recovered  i'roin  the  insurers  than  the  amount  or  value  oi  a„uinst 
"  the  interest  of  the  insured  iu  such  life,"  &c.  Now  here  it  Boumto. 
cannot  be  disputed  but  that  all  the  requisites  of  the  act  have  been 
complied  with.  The  only  question  which  can  be  made  is  upon 
the  third  section,  as  to  the  necessity  of  the  interest  continuing 
beyond  the  time  of  the  event  happening  on  which  the  insurance  [  70  ] 
is  stipulated  to  be  paid,  and  to  the  commencement  of  the  action. 
Hut  the  interest  need  only  continue  up  to  the  happening  of  the 
event  insured,  when  the  cause  of  action  arises  ;  and  that  is  the 
usual  averment  in  actions  of  this  sort :  and  the  defendants,  by 
their  third  plea,  admit  that  it  continued  beyond  that  time  ;  for 
they  allege  that  the  debt  was  paid  after  Mr.  Pitt's  death,  though 
before  the  action  commenced.  But  if  it  had  been  necessary  that 
the  interest  should  endure  up  to  the  time  of  the  action  brought, 
that  should  have  been  averred,  which  has  not  been  usual ;  and 
for  want  of  which  the  judgments  in  former  cases  might  have 
been  arrested.  The  hazard  Mas  run,  for  which  the  premium 
was  received,  during  Mr.  Pitt's  life  ;  and,  as  he  died  insolvent, 
there  was  then  as  it  were  a  total  loss:  then  the  underwriters' 
liability  cannot  be  adeemed  by  the  voluntary  payment  ofa  third 
party,  though  through  the  hands  of  the  debtor's  executors.  The 
very  payment  of  the  premium  gave  the  plaintiffs  an  interest  in 
the  policy  ;  and  it  could  not  have  been  in  the  contemplation  of 
the  Legislature  when  they  granted  the  money  for  the  payment 
of  Mr.  Pitt's  debts  to  adeem  the  risk  of  underwriters.  In  the 
case  of  insurances  against  fire,  it  never  was  conceived  that  the 
insurers  could  avail  themselves  pro  lanlo  of  charitable  donations 
collected  for  the  benefit  of  the  suiferers.  In  the  case  ofa  life- 
insurance,  the  premium  is  not  calculated  upon  the  risk  of  the 
insolvency  of  the  person  whose  life  is  insured,  but  solely  on  the 
probability  of  the  duration  of  the  life.  But  if  the  defendants' 
objection  be  well  founded,  every  case  of  the  sort  will  be  resolved 
intoanexamination  of  the  assets:  of  which  the  insurers  will  avail 
themselves  protanlo,  after  having  had  the  benefit  of  the  whole  pre- 
mium :  and  this  too  at  any  distance  of  time  when  as-ets  may  be 
forthcoming  after  the  payment  of  the  loss.  But,  secondly,  by  the  [7;  | 
payment  of  money  into  court  the  defendants  admit  a  continuance 
ol  the  plaintitls'  interest  on  the  pol  icy  beyond  the  amount  oft  he  bare 
debt;  for  it  was  paid  in  after  the  liquidation  of  the  debt,  and  after 

the 
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1807.        the  action  commenced.  And  therefore  the  plaintiffs  would  been- 
Godsalx     titled  to  recover  someth»ng-  And  it  does  not  appear  how  the  pre- 
against       miums  received  have  been  reduced  to  the  amount  paid  into  court. 
£oudero.         Marryat,  contra,  said  that  he  should  not  now  dispute  the 
proposition,  that  a  creditor  might  insure  the  life  of  his  debtor 
since  the  statute  ;  though  it  might  have  been  doubted  at  first, 
whether  such  an  interest  as  that  in  the  life  of  another  were 
within  the  contemplation  of  the  Legislature.     There  was  an 
inception  of  the  risk  on  the  policy  ;  and  therefore  the  premium 
was  properly  paid  ;  and  no  question  can  arise  on  the  amount  of 
it :  this  being  an  insurance  on  a  precise  sum,  like  a  valued  sea 
policy.  The  only  question  is,  whether  in  the  event  the  plaintiffs 
have  been  damnified,  and  can  call  upon  the  assurers  for  any  in- 
demnification ?     To  pursue  the  metaphor;  the  ship  insured  has 
been  wrecked,  but  there  has  been  a  salvage,  which  the  under- 
writers were  entitled  to,  and  out  of  which  the  assured  have  been 
indemnified  :  notwithstanding  which  they  still  claim  as  for  a 
total  loss ;  contrary  to  the  very  nature  of  the  insurance,  which 
is  only  a  contract  of  indemnity.  Admitting  that  the  general  form 
of  the  declaration  in  these  cases  may  have  been  such  as  is  stated ; 
still  it  is  competent  for  the  underwriters  to  shew  that  a  salvage 
has  been  received  by  the  assured  to  the  whole  extent  of  their  loss: 
and  in  no  case  can  an  assured  recover  double  satisfaction  whether 
from  the  same  or  any  other  person  ;  as  in  the  case  of  a  double 
insurance  :  and  therefore  it  is  immaterial  in  this  case  from  what 
hand  the  first  satisfaction  came.     This  principle  was  fully  ad- 
mitted in  the  case  of  Bird  v.  Randall  {a),  where  it  was  applied 
to  a  case  much  stronger  than  the  present.     For  there  a  servant 
having  entered  into  articles  to  serve  his  master  for  a  certain  time, 
under  a  penalty,  and  the  servant  having  left  his  service  before 
the  time,  by  the  procurement  of  the  defendant,  this  Court,  in  an 
action   by  the  master  to  recover  damages  against  the  seducer, 
held   that  the  master's  having  before  sued  the  servant,  and  re- 
covered the  penalty   against  him    before   the  action   brought 
against  the  seducer,  (though  in  fact  the  penalty  recovered  was 
not  received  till  after  the  second  action  commenced,  but  before 
trial,)  was  a  bar  to  such  further  remedy;  considering  the  amount 
of  the  penalty  as  ample  compensation  ibr  the  injury  received; 
and  that  no  further  satisfaction  could  be  received  from  any  other 

00  3  Burr.  1313.     1  Blue.  373.  387. 

quarter. 
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quarter.     [Lord  Ellenborough,  C.  J.,  I  never  could  entirely        1807. 
comprehend  the  ground  on  which  that  case  proceeded.     It  was 
assumed  that  the  sum  taken  as  the  penalty  from  the  servant  was       asaiml' 
the  extreme  limit  of  the  injury  sustained  by  the  master:  but     Boldeuo. 
there  is  the  doubt,  for  the  penalty  might  have  been  so  limited, 
because  of  the  inability  of  the  servant  to  undertake  to  pay  more ; 
and  yet  it  might  have  been  very  far  from  an  adequate  compen- 
sation to  the  master  for  the  injury  done  to  him  by  another  who 
seduced  his  servant  from  him.    I  remember,  however,  a  similar 
case  tried  at  the  sittings  in  the  court  of  Common  Pleas  before 
Mr.  Justice  Wilson,  sitting  for  the  Chief  Justice,  who  ruled  the 
same  point  upon  the  dry  authority  of  the  former  decision  ;  but, 
as  it  seemed  to  me  at  the  time,  with  considerable  doubt  upon        j    79    1 
his  mind  as  to  the  propriety  of  it.    Lawrence,  J.,  I  suppose  the 
Court  proceeded  upon  the  ground  that  the  penalty  was  by  the 
express  stipulation  of  the  parties  made  an  equivalent  for  the  loss 
of  the  service.     Lord  Ellenborough,  That  is  so  as  between  the 
parties  themselves  ;  but  it  may  admit  of  doubt,  whether  that 
were  the  fair  way  of  considering  it  as  against  a  stranger,  a  wrong 
doer.]     A  voluntary  payment  of  another's  debt,  if  accepted  as 
such,  will  protect  the  debtor  :  and  if  so,  it  will  equally  protect 
an   insurer,  under  the  statute.     For  the  object  of  that  was  to 
prevent  wager  policies  :  but  if  this  policy  may  be  enforced,  not- 
withstanding payment  of  the  debt,  every  creditor  may  gamble 
upon  the  life  of  his  debtor  by  way  of  insurance,  though  with- 
out any  reason  to  doubt  of  his  solvency  ;  and  upon  his  deatli  he 
would  be  entitled  to  double  satisfaction  of  his  debt.     If  a  pay- 
ment out  of  the  debtor's  assets  would  have  been  a  bar  to  this 
action,  it  cannot  enter  into  the  merits  of  the  case  to  inquire  by 
whose  assistance  the  executors  have  been  enabled  to  make  the 
payment.     The   money  was  paid  by  them,  and  received  by  the 
plaintiffs,  as  for  the  debt  of  Mr.  Pitt.    Then,  2dly,  the  payment 
of  money  into  court  on  the  first  count  only  admits  the  contract 
declared  on.     It  admits  that  the  plaintiffs  had  an  interest  in  the 
policy  up  to  the  death  of  Mr.  PM,  but  not  at  the  time  of  theaction 
brought :  and  where  a  demand  is  illegal  on  the  face  of  it,  payment 
of  money  into  court  does  not  admit  it(«)«     [It  was  afterwards 
stated  by  the  Court,  and  agreed  on  all  hands,  that  the  payment 

(«)  Cox  v.  Parry,    1    Term   Rep.  464.  and  Rib  bam  v.  Cricket, 
1  Uos.  $  Pull.  264. 
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1807.        of  money  into  court  on  the  first  count  only  admitted  the  facts 
„  stated  in  that  count.] 

LrODSALL  ,  ,  .        .  .  .11, 

against  Dumpier,  in  reply,  on  the  principal  question,  said  that  the 

Boldero.  facts  of  the  case  shewed  that  this  was  not  a  wagering  policy  ; 
*[  80  ]  but  that  the  plaintiffs  had  an  interest  in  it  up  to  the  extent  of 
the  sum  insured.  And  denied  that  the  subsequent  payment  of 
the  debt  out  of  the  grant  of  parliament  was  like  the  case  of  sal- 
vage on  a  marine  policy  :  for  that  was  an  advantage  calculated 
upon  by  the  underwriters  in  fixing  the  amount  of  the  premium ; 
but  here  the  solvency  of  the  debtor  formed  no  basis  of  the  cal- 
culation, but  only  the  probable  duration  of  his  life.  In  Bird 
v.  Randall,  (besides  the  doubt  of  the  soundness  of  that  deci- 
sion) the  penalty  was  considered  as  liquidated  damages  to  the 
full  extent  of  the  injury  ;  and  the  judgment  recovered  was  con- 
sidered as  a  satisfaction  in  law.  If  in  this  case  the  plaintiffs, 
after  recovering  judgment  against  the  underwriters,  had  at- 
tempted to  sue  Mr.  PitCs  executors,  the  cases  would  have  been 
more  like.  This  stands  as  the  case  of  a  gratuitous  payment  by 
third  persons  of  the  debt  of  another,  and  not  as  the  satisfaction 
of  a  legal  demand,  nor  upon  a  stipulation  to  receive  it  as  satis- 
faction of  the  present  claim.  It  is  most  like  the  case  of  a  cha- 
ritable donation  to  sufferers  by  fire  who  were  partially  insured. 

Curia  adv.  xult. 
Lord  Ellen  borough,  C.  J.,  now  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  debt  on  a  policy  of  insurance  on  the 
life  of  the  late  Mr.  Pitt,  effected  by  the  plaintiffs,  who  were 
creditors  of  Mr.  Pitt  for  the  sum  of  500/.  The  defendants 
were  directors  of  the  Pelican  Life  Insurance  Company,  with 
whom  that  insurance  was  effected.  [His  Lordship,  after  stat- 
[  81  J  jng  the  pleadings  and  the  case,  proceeded — ]  This  assurance, 
as  every  other  to  which  the  law  gives  effect,  (with  the  excep- 
tions only  which  are  contained  in  the  2d  and  3d  sections  of  the 
stat.  19  Geo.  2.  c.  27.)  is  in  its  nature  a  contract  of  indem- 
nity, as  distinguished  from  a  contract  by  way  of  gaming  or 
wagering.  The  interest  which  the  plaintiffs  had  in  the  life  of 
Mr.  Pitt  was  that  of  creditors  ;  a  description  of  interest  which 
has  been  held  in  several  late  cases  to  be  an  insurable  one,  and 
not  within  the  prohibition  of  the  stat.  14  Geo.  3.  c.  48.  s.  1. 
That  interest  depended  upon  the  life  of  Mr.  Pitt,  in  respect 
oi'  the  means,  and  of  the  probability,  of  payment  which  the 
A  continuance 


in  the  Forty-eighth  Yf.ar   of  (jEOR(JK  III.  SI 


CtODSAlX 

against 


continuance  ofhis  life  afforded  to  such  creditors,  and  the  proba-  ISO" 
bility  of  loss  which  resulted  from  his  death.  The  event,  against 
which  the  indemnity  was  sought  by  this  assurance,  was  sub- 
stantially the  expected  consequence  ofhis  death  as  affecting  the  Uoj.dkro. 
interests  of  these  individuals  assured  in  the  loss  of  their  debt. 
This  action  is,  in  point  of  law,  founded  upon  a  supposed  dam- 
nification of  the  plaintiffs,  occasioned  by  his  death,  existing  and 
continuing  to  exist  at  the  time  of  the  action  brought :  and  bcinn- 
so  founded,  it  follows  of  course,  that  if,  before  the  actio"  was 
brought,  the  damage,  which  was  at  first  supposed  likely  to  re- 
sult to  the  creditors  from  the  death  of  Mr.  Pill,  were  wholly 
obviated  and  prevented  by  the  payment  ofhis  debt  to  them,  the 
foundation  of  any  action  on  their  part,  on  the  ground  of  such 
insurance,  fails.  And  it  is  no  objection  to  this  answer,  that  the 
fund  out  of  which  their  debt  was  paid  did  not,  (as  was  the  case 
in  the  present  instance,)  originally  belong  to  the  executors,  as  a 
part  of  the  assets  of  the  deceased:  for  though  it  were  derived  to 
them  aliunde,  the  debt  of  the  testator  was  equally  satisfied  by 
them  thereout;  and  the  damnification  of  the  creditors,  in 
respect  of  which  their  action  upon  the  assurance  contract  is  r  g0  i 
alone  maintainable,  was  fully  obviated  before  their  action  was 
brought.  This  is  agreeably  to  the  doctrine  of  Lord  Mansfield 
in  Hamilton  v.  Blendes,  2  Burr.  1210.  The  words  of  Lord 
Mansfield  are,  "  The  plaintiff's  demand  is  for  an  indemnity : 
"  his  action  then  must  be  founded  upon  the  nature  of  the  dam- 
"  nification,  as  it  really  is  at  the  time  the  action  is  brought.  It  is 
"  repugnant,  upon  a  contract  for  indemnity,  to  recover  as  for  a 
"  total  loss,  when  the  event  has  decided  that  the  damnification  in 
"  truth  is  an  average,  or  perhaps  no  loss  at  all."  "  Whatever 
"  undoes  the  damnification  in  the  whole,  or  in  part,  must  ope- 
"  rate  upon  the  indemnity  in  the  same  degree.  It  is  a  contra- 
"  diction  in  terms,  to  bring  an  action  for  indemnity/,  where, 
"■  upon  the  whole  event,  no  damage  has  been  sustained."  Upon 
this  ground,  therefore,  that  the  plaintiffs  had  in  this  case  no 
subsisting  cause  of  action  in  point  of  law,  in  respect  of  their 
contract,  regarding  it  as  a  contract  of  indemnity,  at  the  time  of 
the  action  brought,  we  are  of  opinion,  that  a  verdict  must  be 
entered  for  the  defendants  on  the  first  and  third  pleas,  notwith- 
standing the  finding  in  favour  of  the  plaintiffs  on  the  second  plea, 
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Wednesday^ 
Nov.  25th. 

The  certifi- 
cate of  a 
bankrupt, 
allowed 
after  the 
filing  of  the 
plaintiff's 
bill,  and  be- 
fore plea 
pleaded,  is 
evidence  to 
support  the 
general  plea 
in  bar  given 
by  the  stat. 
5  Geo.  2.  c. 
30.  s.  7.  viz. 
that  before 
the  exhibit- 
ing the  plain- 
tiff's bill  the 
defendant 
became  a 
bankrupt, 
and  that  the 
cause  of  ac- 
tion accrued 
before  he  be- 
came a 
bankrupt. 

*[   ^  ] 


SI  ] 


Harris  against  James,  one,  &c. 

THE  plaintiff  filed  his  bill  as  of  Trinity  term  46  G.  3.  in 
assumpsit  on  a  promissory  note,  made  and  given  on  the  4th 
of  August  1798,  by  the  defendant  to  the  plaintiff,  for  111.  12s.  M. 
with  interest  at  4  per  cent,  on*  demand.  There  were  also  the 
common  money  counts  in  the  bill.  To  this  the  defendant  pleaded 
in  Mich,  term  last,  that  the  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him  ;  because  he  says 
that  after  the  making  of  the  several  promises  in  the  declaration 
mentioned,  and  before  the  exhibiting  the  bill  of  the  plaintiff, 
(to  wit)  on  the  12th  of  June  1804,  he,  the  defendant,  became  a 
bankrupt  within  the  intent  and  meaning  of  the  several  statutes, 
&c.  :  and  that  the  several  causes  of  action  in  the  declaration 
mentioned  accrued  before  such  time  as  he,  the  defendant,  be- 
came a  bankrupt :  and  concluded  to  the  country.  On  which 
issue  was  joined.  And  at  the  trial  at  Launceston,  before  Sutton 
B.  a  verdict  was  given  for  the  plaintiff  for  60^.  8s.  3d.  subject 
to  the  opinion  of  this  Court  on  the  following  case  : 

The  plaintiff's  bill  was  filed  on  the  5th  of  September  last,  as 
of  the  preceding  Trinity  term.  The  defendant  pleaded  the  above 
plea  on  the  21st  of  November  in  Michaelmas  term  last.  The  de- 
fendant at  the  trial  produced  and  proved  his  certificate,  dated 
the  7th  of  October  1806,  under  the  hands  and  seals  of  the  com- 
missioners named  in  a  commission  of  bankrupt  against  him  on 
the  12th  of  June  1804,  by  virtue  of  which  he  was  in  due  manner 
declared  a  bankrupt  on  that  day.  The  certificate  was  allowed 
by  the  Lord  Chancellor  on  the  20th  of  November  last. 

Burrough  for  the  plaintiff.  The  question  is,  Whether  the 
bankruptbe  entitled  under  the  circumstances  to  the  plea  of  bank- 
ruptcy in  the  general  form  given  by  the  stat.  5  Geo.  2.  c.  30.  s. 
7.  :  but  the  benefit  of  that  defence  is  only  given  to  a  bankrupt 
who  obtains  his  certificate  before  the  action  brought:  it  is  given 
to  him  solely  on  the  ground  of  his  conformity  to  the  statute :  and 
for  the  purpose  of  entitling  hiin  to  the  certificate  of  such  his 
conformity  many  things  are  required  by  the  10th  section  ;  which 
ought  properly  to  have  preceded  the  7th  in  its  place  in  the  s*a~ 
tute.  The  discovery  of  (he  bankrnpfs  estate  and  effects  is  to  be 
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of  no  avail,  unless  the  major  part  of  the  commissioners  certify,         1807. 

that  he  has  made  a  full  discovery  and  conformed  himself  in  all       „ 

„  1111  11auki«> 

things  according  to  the  directions  of  the  act,  and  that  they  have        a«ainsil 

no  reason  to  doubt  of  the  truth  of  the  discovery;  and  such  certifi-  James. 
cate  must  be  signed  by  4-5ths  in  number  and  value  of  the  cre- 
ditors for  above  20/.,  who  have  proved  their  debts  under  the 
commission  ;  and  the  commissioners  must  have  proof  by  affidavit 
of  such  signing,  &c. ;  which  affidavit,  &c.  must  be  laid  before 
the  Lord  Chancellor  with  the  certificate  :  and  the  bankrupt  mu*t 
nlso  make  oath  that  the  certificate  and  consent  of  the  creditors 
were  obtained  without  fraud  :  and  then  the  certificate  must  be 
allowed  by  the  Lord  Chancellor:  and  after  all,  any  of  the  cre- 
ditors may  be  heard  against  it.  All  these  things  ought  to  be 
completed  before  the  action  brought ;  for  how  else  can  the  cer- 
tificate be  pleaded  in  bar  of  the  action,  as  in  this  case?  If  the 
plaintiff  had  a  complete  cause  of  action  at  the  time  of  com- 
mencing his  suit,  and  the  defendant  at  that  time  had  no  defence, 
it  is  contrary  to  justice  and  legal  analogy  that  any  matter  arising 
ex  post  facto  should  be  a  bar  to  the  action.  The  only  instance 
to  the  contrary  is  in  the  case  of  executors  who  may  plead  judg- 
ments confessed  by  them  after  the  action  brought  in  bar  of  it : 
but  there  the  fund  is  sued,  and  not  the  party  (a).  And  though  [  85  ] 
in  Sul/ivan  v.  Montague  (&),  and  Reynolds  v.  Beet  Zing  (c ),  it  was 
considered  that  actio  wow,  Sec.  went  to  the  time  of  plea  pleaded, 
and  not  to  the  commencement  of  the  action;  yet  that  was  after- 
wards over-ruled  in  Evans  v.  Prosser  (d).  But  the  wording  of 
the  7th  section,  which  gives  the  plea,  shews  plainly  that  the  full 
bar  to  the  action  was  only  meant  to  be  given  in  this  case  where 
the  certificate  was  obtained  before  the  action  brought ;  because 
after  discharging  the  bankrupt,  who  shall  in  all  things  have  con- 
formed to  the  act,  from  all  debts  due  at  the  time  he  became 
bankrupt;  (and  till  the  certificate  obtained  and  allowed  it  cannot 
be  told  whether  he  have  so  conformed  or  not ;)  it  proceeds,  "  and 
"  in  case  any  such  bankrupt  (that  is,  one  who  has  so  conformed) 
"  shall  afterwards  be  arrested,  prosecuted,  or  impleaded  for  any 
il  debt  due  before  such  time  as  he  became  bankrupt,  he  shall  be 
';  discharged  upon  common  bail;  and  shall   and  may  plead  in 

(a)  Vide  Le  Bret  v.  Papillon,  4  East,  507,  S.         (b)  Dougl.  100. 

(c)  M.  25  G.  3.  B.  R.  ib.  111.  2d  edit,  and  3  Term  Rep.  188.  n. 

(d)  3  Term  Rep.  1SG. 
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1807.        "  general  that  the  cause  of  such  action  did  accrue  before  such 

"  time  as  he  became  bankrupt,"  &c.  and  then  it  makes  the  cer- 

arkis  tificate  and  allowance  evidence  of  the  bankruptcy,  &c.  It  is 
James.  clear  that  the  general  plea  is  only  given  in  cases  where  the 
action  commenced  after  the  bankruptcy  (a);  but  the  word  after- 
wards applies  as  well  to  the  conformity  of  such  bankrupt  as  to 
his  bankruptcy.  And  in  Langmead  v.  Beard,  at  the  Middlesex 
sittings  after  Mich,  term  1792,  Lord  Kenyon,  C.  J.  held  that  a 
certificate  granted  after  plea  pleaded,  but  before  the  trial,  would 
not  avail  at  law.  The  words  are  "  afterwards  arrested,  pro- 
"  seeuted,  or  impleaded  :"  but  impleaded,  which  is  the  most 
[  SG  ]  general  word,  must  mean  the  original  impleading  in  the  action. 
The  only  object  of  the  Legislature  in  giving  the  general  plea 
was  to  avoid  the  expence  and  prolixity  of  pleading  all  the  spe- 
cial matter,  which  before  that  act  a  bankrupt  who  sought  to 
avail  himself  of  his  certificate  was  obliged  to  do,  in  answer  to 
an  action  by  a  creditor  whose  debt  accrued  before  the  commis- 
sion ;  viz.  the  trading,  act  of  bankruptcy,  petitioning  creditors' 
debt,  the  commission,  and  all  other  the  previous  proceedings 
requisite  by  the  10th  section  to  a  valid  certificate:  but  it  never 
meant  to  give  a  different  defence  from  what  the  bankrupt  had 
before,  or  to  give  a  more  extended  legal  effect  to  the  general 
than  to  the  special  form  of  pleading.  Then  as  in  order  to 
constitute  a  legal  bar  to  the  action  all  the  matter  necessary  to 
constitute  a  legal  defence,  if  pleaded  specially,  must  have  been 
alleged  to  have  occurred  before  the  action  brought ;  so  under 
this  general  form  of  pleading,  the  certificate  necessary  to  sub- 
stantiate it  at  the  trial  ought  to  be  shewn  to  have  existed  ante- 
cedent to  the  action.  [Lawrence,  J.  There  is  no  clause  which 
says  that  the  certificate  shall  be  pleaded  in  bar  to  the  action  : 
it  is  the  conformity  to  the  statutes  which  gives  the  discharge, 
of  which  the  certificate  is  only  the  evidence.  The  statute  only 
says  that  "  in  case  any  such  bankrupt  (that  is,  who  shall 
have  conformed  in  all  things,  as  stated  in  the  preceding 
part  of  the  clause)  shall  be  arrested,  &c.  for  any  debt  due 
before  his  bankruptcy,  he  shall  be  discharged  on  finding 
common  bail,"  &c.  and  then  it  gives  the  general  bar.  The 
10th  section  merely  states  the  evidence  of  the  conformity. 
Lord  Lllcnborough,  C.  J.  Supposing  no  general  plea  had 
been  given,   the   question    would   still    have  been    the   same, 

(a)  Totccr  v.  Cameron,  6  East,  4\'3. 

whether 
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whether  the  conformity  did  not  give  the  discharge  ?  The  latter         1807. 
part  of  the  clause  only  gives  a  compendious  *  form  of  pleading 
the  discharge.]     No  other  evidence  of  conformity  than  the  cer-       against 
tificate  could  be  admitted  :  it  was,  therefore,  intended  to  be  of       James. 
the  substance  of  the   discharge;  and  must  have  been  specifi-      *  [  87  ] 
cally  alleged  in  pleading,  but  for  the  general  form  allowed  ; 
and  if  it  did  not  exist  before  the  action  brought,  it  could  not 
by  the  general  rule  of  law  have  been  pleaded  as  a  bar  to  the  ac- 
tion, but  only  as  a  bar  after  the  last  continuance,  or  after  the 
action  commenced. 

Dampier,  contra.  The  bankruptcy  of  the  party  after  the  debt 
accrued,  and  his  subsequent  conformity,  constitute  the  substan- 
tial defence  to  the  action  given  by  the  statute:  but  the  Legisla- 
ture has  required  certain  evidence  of  that  conformity,  which  if 
obtained  any  time  before  the  trial,  and  ready  to  be  produced 
then,  is  sufficient.  The  necessity  of  conformity  is  stated  in  the 
1st  section,  and  is  enforced  by  the  penalty  of  death  :  the  confor- 
mity, therefore,  precedes  the  other  steps  to  be  taken.  Then  the 
7th  section  says  that  every  bankrupt  who  shall  conform  as  by 
the  act  is  directed  shall  be  discharged  from  all  debts  due  or  owing 
at  the  time  he  became  bankrupt :  and  then, after  giving  the  general 
plea,  it  says  that  the  certificate  and  allowance  shall  be  sufficient 
evidence  of  the  trading,  bankruptcy,  commission,  and  other  pro- 
ceedings precedent  to  the  obtaining  such  certificate.  It  is  pla  i  n  ^here- 
fore,  that  the  conformity  is  the  defence,  and  the  certificate  is 
merely  evidence  of  the  prior  proceedings.  The  10th  section  no 
otherwise  applies  to  this  subject  than  as  it  shews  what  guards 
the  Legislature  have  thrown  about  the  obtaining  the  certificate, 
which  is  to  be  evidence  of  such  conformity,  in  order  to  prevent 
fraud.  An  argument  arises  upon  the  common  form  of  the  cer- 
tificate, which  concludes  with  stating  that  the  bankrupt  finished  I-  J 
his  examination  ;  and,  therefore,  supposes  the  conformity  to  end 
with  the  last  examination  ;  and  not  with  the  allowanceof  the  cer- 
tificate ;  which,  in  fact,  forms  no  part  of  the  conformity.  If  no 
general  plea  had  been  given,  it  would  have  been  sufficient  to 
have  stated  the  trading,  bankruptcy,  &c.  examination,  and  the 
conformity  ;  and  it  would  not  have  been  necessary  to  have  stated 
the  allowance  of  the  Lord  Chancellor.  Great  inconvenience 
and  oppression  would  ensue  if  a  bankrupt  were  liable  to  the 
costs  of  all  the  actions  which  might  be  commenced  against  him 
after  the  commission   issued,  which   certainly  could  not  have 
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1807.  been  intended  by  the  Legislature,  while  they  were  taking  all  his 
property  from  him.  There  is  another  exception  to  the  general 
aeainst  rule>  besides  the  case  of  executors,  where  matter  arising  after 
James.  the  action  brought  is  pleadable  in  bar  of  it ;  namely,  the  out- 
lawry of  the  plaintiff  ;  as  in  Moor  v.  Green(a).  But  in  no  event 
could  this  have  been  pleaded  as  a  plea  puis  darrein  continuance, 
because  no  continuance  had  in  fact  intervened  between  the  bill 
filed  and  the  plea  :  Thel  Dig.  b.  14.  c.  3.  s.  10.  It  could  only 
be  pleaded  as  an  original  plea  in  bar  ;  as  in  Price  v.  Kenrick(b), 
in  the  case  of  a  release  after  the  action  brought.  [Lord  FAlen- 
borough)  C.  J.  observed,  that  the  case  of  a  general  release  did 
not  apply,  as  that  might  release  the  costs  incurred  after  the  ac- 
tion brought,  as  well  as  what  happened  before.] 

Burroughs  in  answer  to  the  case  of  outlawry,  said,  that  the 
[  89  ]  plea  went  to  the  very  cause  of  action,  which  divested  the  plain- 
tiff of  his  property  and  right  to  sue,  and  transferred  them  to  the 
crown.  As  to  the  principal  question,  he  argued  that  the  certi- 
ficate was  so  much  of  the  substance  of  the  defence,  that  if 
pleaded  specially,  the  plaintiff  might  have  traversed  its  existence, 
or  replied  perfraudem,  or  any  of  the  circumstances  mentioned 
in  the  12th  section  which  go  to  invalidate  the  certificate  :  but 
the  Legislature  would  hardly  have  made  so  many  distinct  provi- 
sions for  invalidating  the  effect  of  mere  evidence.  Again,  if  the 
certificate  were  merely  evidence,  the  Lord  Chancellor  by  his  or- 
der, or  this  Court  by  mandamus,  would,  upon  sufiicient  proof  of 
the  conformity,  compel  the  commissioners  to  certify  it :  but  such 
applications  have  always  been  refused  (c);  as  being  a  matter  en- 
tirely within  the  discretion  and  judgment  of  the  commissioners. 
The  justice  of  the  case  is  also  with  the  plaintiff,  who  by  this  form 
of  pleading  will  be  debarred  of  his  costs  by  matter  arising  after 
his  action  was  well  brought :  whereas  by  another  form  of  plead- 
ing, viz.  that  pending  the  action  the  certificate  was  granted  ;  and, 
therefore,  that  the  plaintiff  ought  not  further  to  proceed  in  his 
action,  the  defendant  will  still  have  the  benefit  which  the  certi- 
ficate was  meant  to  give,  that  of  protecting  him  from  the  pay- 
ment of  the  debt,  but  not  of  the  costs  before  incurred. 

(a)  Salk.  178.     But  see  for  the  general  rule  Le  Bret  v.  Papillon^ 
4  East.  502. 

(b)  Fort.  33S. 

(c)  Vide  Ex  parte  John  King,  7  East,  92. 
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This  case  was  argued  in  the  last  term,  and  stood  over  for         1807. 
consideration  till  now,  when  " 

II  ARR 15 

Lord  Ellknbobou  (ill,  C.J.  delivered  the  opinion  of  the  Court.  aeaintt 
— This  was  an  action  of  assumpsit,  to  which  the  defendant  had  James. 
pleaded  his  bankruptcy,  in  the  form  prescribed  by  the  stat.  5  Geo.  2. 
c.30.  s.  7.  The  facts  were,  that  the  plaintiff's  bill  was  filed 
against  the  defendant,  an  attorney,  on  the  5th  of  last  September  [  90  ] 
as  of  the  preceding  Trinity  term.  The  defendant  pleaded  the 
above  plea  of  bankruptcy  on  the  21st  of  November,  in  Michael- 
mas term  last :  and  at  the  trial  produced  and  proved  his  certificate, 
dated  the  7th  of  October,  1806,  under  the  commission  of  bank- 
rupt, issued  against  him  on  the  12th  of  June,  1S04,  and  under 
which  he  was  duly  declared  a  bankrupt  on  the  12th  of  June 
1804.  The  certificate  was  allowed  by  the  Lord  Chancellor  on 
the  20th  of  November  last,  the  day  before  the  plea  was  pleaded. 
It  was  contended  on  the  part  of  the  plaintiff,  that  the  matter  of 
the  defendant's  discharge,  having  arisen  after  the  filing  of  the 
plaintiff's  bill,  should  have  been  pleaded  as  a  plea  after  the 
last  continuance.  To  which  it  was,  on  the  part  of  the  defend- 
ant, answered,  that  if  even  the  matter  of  the  discharge  grew 
by  the  allowance  of  the  certificate,  and  was  not  merely  to  be 
proved  in  evidence  by  it ;  yet  that  even  so  ;  and  if  the  allowance 
of  the  certificate  were  specially  pleaded  ;  it  could  not  be  pleaded 
in  terms  as  a  plea  after  the  last  continuance,  inasmuch  as  no  con- 
tinuance had  in  fact  intervened  between  the  time  of  the  bill  filed 
and  of  the  plea  pleaded.  It  was  further  argued,  on  the  part  of 
the  plaintiff,  that  this  plea,  and  the  general  bar  arising  out  of  it, 
was  only  given  by  the  statute  in  favour  of  persons  conforming  to 
the  directions  of  the  statute,  who  should  "  afterwards  (that  is, 
"  after  they  had  so  conformed,)  be  arrested,  prosecuted,  or  im- 
"  pleaded,  for  any  debt  due  before  such  time  as  he,  she,  or  they 
"might  become  bankrupt:"  and  it  was  contended  that  the 
word  "  afterwards,"  by  reference  to  the  antecedent  matter,  ap- 
plied only  to  cases  in  which  the  action  was  commenced  after 
the  bankrupt  had  already  conformed,  and  obtained  his  certificate, 
in  proof  of  such  his  conformity.  But  it  appears  to  us,  on  re-  [  91  ] 
ference  to  the  different  provisions  of  the  act,  to  have  been  the 
object  of  it,  that  every  bankrupt  who  had  obtained  his  certificate 
of  conformity,  and  which  had  been  duly  allowed,  should  be 
thereupon,  (that  is,  upon  pleading  such  plea,  and  producing 
such  his  certificate)  "  discharged  from  all  his  debts  due  or  owinsr  at 
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1807.        the  time  that  he  did  become  bankrupt,'"  for  which  he  should  have 
'  been  impleaded  after  his  bankruptcy  :  and  that  the  discharge 

asuinst  giyen  h'01  was  nieant  to  be  a  bar  to  all  remedy  by  suit  against 
James.  him,  commenced  after  his  bankruptcy  for  debts  due  antecedent 
to  his  bankruptcy.  The  form  of  the  plea  given  by  the  statute 
accords  with  this  supposed  intention  and  object  of  the  Legisla- 
ture, inasmuch  as  it  alleges  merely  "that  the  cause  of  such  action 
"  accrued  before  the  time  he  became  a  bankrupt."  This  sup- 
posed intention  of  the  Legislature  in  favour  of  the  bankrupt,  in 
part  inferred  from  the  language  of  the  7th  section,  is,  however, 
further  confirmed  by  adverting  to  the  provisions  contained  in  the 
13th  section  :  for,  by  that  section,  a  bankrupt  having  obtained 
his  certificate,  duly  allowed,  is,  if  taken  in  execution  for  any  debt 
due  before  his  bankruptcy,  by  reason  ih-At  judgment  was  obtained 
before  his  certificate  was  allowed,  entitled  to  be  discharged  out  of 
execution,  (t.  e.  generally  as  to  both  debt  and  costs)  upon  the  pro- 
duction of  his  certificate  before  a  judge.  Whereas  upon  the 
principle  contended  for  on  the  part  of  the  plaintiff,  the  Legisla- 
ture could  only  have  consistently  directed  his  discharge  out  of 
execution  as  to  the  principal  debt ;  leaving  him  still  liable  for  the 
costs  of  the  action,  at  least  for  so  much  of  them  as  had  been  in- 
curred between  the  bringing  of  the  action  and  the  time  of  obtain- 
ing his  certificate.  Another  argument  in  favour  of  the  defendant 
[  92  ]  arises  from  the  13th  section  providing  only  for  the  relief  of  the 
bankrupt  whose  certificate  shall  be  obtained  after  judgment :  so 
that  a  bankrupt  who  shall  obtain  his  certificate,  after  action 
brought  and  before  judgment,  would  have  no  advantage  of  such 
certificate  if  the  construction  contended  for  by  the  plaintiff's 
counsel  were  to  prevail.  But  we  cannot  suppose  that  it  was  the 
intention  of  the  Legislature,  that  the  certificate  of  a  bankrupt 
should  prevent  his  creditor  recovering  against  him  if  his  certifi- 
cate were  obtained  before  the  commencement  of  the  action  ;  or 
having  personal  execution  against  him  if  obtained  after  the  judg- 
ment; and  that  he  should  still  remain  liable  to  his  debts  if  he 
obtained  his  certificate  after  the  commencement  of  the  action, 
and  before  judgment.  As  we  see  no  possible  reason  for  such  a 
distinction  being  intended,  we  think  that  the  intention  of  the 
Legislature,  as  collected  from  the  act,  must  be  taken  to  be,  that 
the  bankrupt  should  be  discharged  wholly  from  debt  and  costs, 
if  he  obtained  his  certificate  in  time  to  plead  it  in  bar  of  the 
action :  and  that  as  nothing  is  provided  to  the  contrary,  that 

such 
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such  bar  should  have  the  usual  effect  of  entitling  the  defendant, 
upon  its  being  found  for  him,  to  his  costs.  And  that  if  he  ob- 
tained his  certificate  after  judgment,  and  too  late  to  plead  it, 
that  it  should  still  be  available  for  his  discharge  out  of  execution 
for  the  debt  and  costs :  so  that  in  neither  case  the  defendant 
should  be  subject  to  costs:  but  that  if  he  obtained  his  certificate 
in  time  to  support  his  plea,  his  plea  should  have  the  common 
effect  of  all  other  pleas  in  bar  which  are  found  for  a  defendant. 

Judgment  for  the  Defendant. 


1807. 

Harris 

against 
James. 


Roberts,  one,  &c.  against  Camden. 


[93] 

Wednesday, 
Nov.  25th. 


The  rule  of 
construction 
astoslander- 


I"  N  an  action  on  the  case  for  slander,  the  plaintiff,  after  stating 

*-    by  way  of  introduction,  that  at  the  time  of  the  slanderous 

words  spoken,   he  was  a  practising  attorney  of  the  Court  of  ous  words  is 

Great  Sessions  for  the  county  of  Flint,  and  had  conducted  him-  to  construe 

self  with  integrity,  &c.  declared  in  the  third  count  that  the  de-  ^e.m  m  t,heir 

•«••     !_•  j  plain  and 

fendant  intending  to  injure  and  aggrieve  the  plaintift  in  his  goed  p0pUiar 

name,  character,  &c.  and  profession,  and  to  cause  it  to  be  believed  sense,  such 

that  the  plaintiff  was  guilty  of  perjury,  and  that  a  prosecution  for  in  which  an 

the  crime  of  pcrjuri/  was  about  to  be  commenced  against  him,  after-  ,  r^    ., 
•                 .     ..                          P                  r      !•  «        i  hearer  would 
wards,  &c.  in  a  certain  discourse,  &c.  falsely  and  maliciously,  &c.  nave  under- 
said  and  published  these  false,  scandalous,  and  malicious  words  stood  them 

following,  of  and  concerning  the  plaintiff,  viz.  "  He  (meaning  at  tne  txme 

they  were 
spoken. 
And  therefore  the  defendant  saying  of  the  plaintiff,  that  "  he  was  under  a  charge  of 
"  a  prosecution  for  perjury  ;  and  that  G.  W.  (an  attorney  of  that  name)  had  the 
''  Attorney -General's  directions  to  prosecute  the  plaintiff for  perjury"  is  actionable. 
For  after  verdict  (by  which  the  jury  who  are  to  judge  of  the  intent  of  the  speaker 
must  he  taken  to  have  negatived  that  he  meant  to  speak  of  a  prosecution  for  a  per- 
jury which  the  plaintiff  had  not  committed,)  the  words,  not  having  been  justified, 
must  be  taken  to  be  false  ;  and  being  unqualified  by  any  context,  and  unexplained 
by  any  occasion  to  warrant  them,  the  law  infers  malice  from  the  falsehood  of 
an  accusation  which,  in  the  common  acceptation  of  the  words,  impute  perjury  to  the 
plaintiff. 

Wheie  new  matter  int  roduced  by  an  innuendo  without  any  antecedent  colloquium 
to  which  it  can  refer  to  support  it,  is  not  necessary  to  sustain  the  action,  it  may- 
be rejected  as  ••urpiusage.  And  therefore  an  innuendo,  that  the  Attorney-General 
spoken  of  meant  the  Attoiuey-Gentral  for  the  county  palatine  of  Chester,  was  so 
rejected. 

the 
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95  ] 


the  plaintiff)  is  under  a  charge  of  a  prosecution  for  perjury. 
G.  Williams  (meaning  one  G.  W.  an  attorney)  had  the  At- 
torney-General's directions  (meaning  the  directions  of  his  Ma- 
jesty's Attorney-General  for  the  county  palatine  of  Chester)  to 
prosecute  (meaning  to  prosecute  the  plaintiff)  for  perjury.  By 
reason  whereof  the  plaintiff  was  injured  and  prejudiced  in  his 
good  name,  &c.  and  profession,  and  lost  great  gains  which  he 
would  otherwise  have  acquired  by  his  profession  of  an  attorney." 
There  was  a  4th  count  for  a  written  libel. 

After  a  general  verdict  with  joint  damages  on  the  whole  de- 
claration, Burrough  moved  in  last  Trinity  term,  in  arrest  of 
judgment,  and  afterwards  argued  the  case,  together  with  Top- 
ping, for  the  defendant ;  and  the  Attorney-General  and  Scarlett 
were  heard  against  the  rule  for  arresting  the  judgment.  The 
cases  cited  for  the  plaintiff,  to  shew  that  the  words  were  in 
themselves  actionable,  were  Haley  v.  Stanton,  W.  Jones  299. 
and  Cro.  Car.  2(38.  Heynes  v.  Sprat,  Cro.  Jac.  247.  Showell  v. 
Hayman,  ib.  154.  Gainford  v.  Take,  ib.  530.  And  his  counsel 
contended,  that  at  any  rate,  if  the  third  count  were  bad,  the 
Court  would  not  arrest  the  judgment,  but  only  award  a  venire 
de  novo  to  have  the  damages  severed  by  another  jury.  On  the 
other  hand  were  cited  Holt  v.  Seholefield,  6  Term  Rep.  691. 
Steward  v.  Bishop,  Hob.  177.  Powell  v.  Wind,  ib.  305.  327. 
Bayly  v.  Churington,  Cro.  Eliz.  279.  Weaver  v.  Cariden,  4  Rep. 
16.  to  shew  that  the  words  were  not  actionable,  as  not  con- 
veying any  opinion  of  the  speaker  upon  the  truth  of  the  charge. 
And  the  innuendo,  as  to  the  Attorney-General  of  Chester,  was 
objected  to  as  not  warranted  by  any  antecedent  colloquium. 
This  case  stood  over  for  consideration  till  this  term  ;  when 

Lord  Ellen  Bonouc ii  C.  J.  delivered  judgment. 

This  was  a  motion  in  arrest  of  judgment  in  an  action  for 
words,  in  which  a  general  verdict  was  found,  with  joint  damages, 
upon  the  whole  of  the  declaration.  One  of  the  counts,  (the  3d) 
which  it  contained,  has  been  argued  on  the  part  of  the  defend- 
ant to  be  bad  on  two  grounds  :  1st,  that  the  words  therein 
stated  are  not  actionable,  as  not  imputing  to  the  plaintiff  with 
sufficient  certainty  the  crime  they  point  at,  namely,  that  of 
perjury  :  and,  2dly,  because  as  there  is  no  colloquium  re- 
specting the  Attorney-General  of  Chester,  the  innuendo,  stating 
that  "  the  Attorney-General"  meant  the  Attorney-General 
for  that  county,   vitiates  the  count,  ab  being  inlroductive  of 

new 
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new  matter.     But  we  think  that  there  is  nothing  in  this  last         1807. 
objection;  for  admitting;  most  clearly,   that  new  matter  cannot 
be  introduced  by  an  innuendo,  but  that   it  must   be  brought  . 

upon  the  record  in  another  way,  when  necessary  to  support  the  Camde.v. 
action  ;  yet  where  such  new  matter  is  not,  as  here,  necessary 
to  support  the  action,  an  innuendo,  without  any  collo- 
quium, may  well  be  rejected  as  surplusage  ;  as  it  can  have 
no  effect  in  enlarging  the  sense  of  the  words  used.  If  then 
the  innuendo  be  struck  out  of  this  count ;  as  for  the  reason 
above  given  we  think  it  may  ;  the  foundation  of  the  second 
objection  is  removed.  The  first  objection  turns  upon  the 
meaning  of  the  words  spoken  of  the  plaintiff  by  the  defendant. 
The  words  are  these  :  "lie  is  under  a  charge  of  a  prosecution 
"  for  perjury.  Griffith  Williams  (meaning  an  attorney  of  that 
"  name)  has  the  Attorney-General's  directions,  (meaning  the 
"  Attorney-General  of  the  county  palatine  of  Chester)  to  prose- 
"  cute  (meaning  to  prosecute  the  plaintiff)  for  perjury."  As  it 
has  been  settled  ever  since  the  case  of  Underwood  v.  Par/ccs,  2 
Slra.  1200.  that  the  truth  of  the  wordscannot  be  given  in  evidence 
upon  not  guilty,  but  must  be  specially  pleaded ;  the  words,  not 
having  been  so  justified,  must  be  assumed  to  be  false  :  and  the 
words  not  being  accompanied  by  any  qualifying  context,  nor  ap- 
pearing to  be  spoken  on  any  warrantable  occasion ;  as  in  a  course 
of  duty,  or  the  like  ;  so  as  to  rebut  the  malice  which  is  neces- 
sarily to  be  inferred  from  making  a  false  charge  of  this  kind  ; 
provided  the  charge  itself  is  to  be  considered  as  a  charge  of  the 
crime  of  perjury  ;  the  question  amounts  simply  to  this,  whether 
the  words  amount  to  such  charge  ;  that  is,  whether  they  are  [  gf 
calculated  to  convey  to  the  mind  of  an  ordinary  hearer  an  im- 
putation upon  the  plaintiff  of  the  crime  of  perjury.  The  rule 
which  at  one  time  prevailed,  that  words  are  to  be  understood  in 
mitiori  sensu,  has  been  long  ago  superseded  ;  and  words  are 
now  construed  by  courts,  as  they  always  ought  to  have  been, 
in  the  plain  and  popular  sense  in  which  the  rest  of  the  world 
naturally  understand  them.  What  then  is  the  plain  and  popular 
sense  of  these  words  ;  and  what  is  the  imputation  meant  to  be 
conveyed  by  a  person  speaking  them  untruly  of  another  ?  They 
must  mean,  that  he  was  ordered  by  the  Attorney-General  to  be 
prosecuted  ;  (and  it  is  immaterial  for  this  purpose,  whether  the 
Attorney-General  of  the  county  palatine  or  of  England  were 
meant  ;)    either    for    a    perjury    which    he   had  committed  ; 

or 
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or  which  he  had  not  committed  ;  or,  which  he  was  supposed 
only  to  have  committed.  In  the  first  sense  they  are  clearly 
actionable.  In  the  second  they  cannot  possibly  be  understood 
consistently  with  the  context.  And  if  the  defendant  had 
used  the  words  in  the  last  sense,  the  jury  might  have  ac- 
quitted him,  according  to  the  doctrine  in  the  case  of  Oldham 
v.  Pealce,  both  in  the  court  of  Common  Pleas  (a),  and  in  this 
court  (b) ;  in  which  case  when  in  the  Common  Pleas  Mr. 
Justice  Gould  laid  it  down,  "  that  what  was  the  defendant's 
meaning  was  a  fact  for  the  jury  to  decide  upon."  And  Lord 
Mansfield  afterwards,  when  that  case  was  brought  into  this 
court,  by  error,  said,  "  if  (the  words  had  been)  shewn  to  be 
"  innocently  spoken,  the  jury  might  have  found  a  verdict  for 
"  the  defendant;  but  they  have  put  a  contrary  construction  upon 
"  the  words  as  laid."  And  certainly,  if  the  sense  of  the  defend- 
ant, in  speaking  these  words,  had  varied  from  that  ascribed  to 
them  by  the  plaintiff,  he  might  by  specially  pleading  have  shewn 
them  not  actionable,  had  he  not  chosen  to  have  rested  his  de- 
fence merely  on  the  general  issue.  It  appears  therefore  that 
these  words  must  fairly  be  understood  in  the  first  of  these  three 
senses  ;  namely,  that  he  was  ordered  to  be  prosecuted  for  a  per- 
jury which  he  had  committed ;  and  so  understood,  they  are  un- 
questionably actionable.  These  words  are  not  less  strong  in 
effect  than  the  words  which  were  held  actionable  in  one  of  the 
later  cases,  that  of  Carpenter  v.  Tarrant,  Rep.  temp.  Hardw.339. 
viz.  "  Robert  Carpenter  was  in  Winchester  gaol,  and  tried  for  his 
"  life  ;  and  would  have  been  hanged  had  it  not  been  for  Leggat, 
"  for  breaking  open  the  granary  of  farmer  A.,  and  stealing 
"  his  bacon."  And  without  adverting  to  the  long  bead  roll  of 
conflicting  cases  which  have  been  cited  on  both  sides  in  the 
course  of  this  argument,  it  is  sufficient  to  say,  that  these  words, 
fairly  and  naturally  construed,  appear  to  us  to  have  been  meant, 
and  to  be  calculated  to  convey  the  ir mutation  of  perjury  actu- 
ally committed  by  the  person  of  whom  they  are  spoken ;  and 
that  therefore  the  rule  nisi  for  arresting  the  judgment  must  be 
discharged. 


(a)  2  Sir  W.  Blackstvnc,  962.  (6)  Cowp.  278. 
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The  King  against  The  Inhabitants  of  Bradford.  Nov.  25. 

AN  order  was  made  on  the  7th  of  July,  1S07,  by  two  jus-  By the  lat- 
tices of  the  peace  for  the  county  of  Wilts,  for  the  removal  ^  ^  the  party 
of  Sarah  Spires,  a  pauper  from  Bradford  to  *  Melksliam, \n  the  aggrieved  by 
same  county  ;    and  the  justices  at  the  same  time  made  another  anorderof 
order,  suspending  the  execution  of  the  first,  by  reason  of  the  justices,  di- 
sickness  and  infirmity  of  the  pauper,  pursuant  to  the  stat.  35  ment  j0  ti,e 
Geo.  3.  c.  101.  s.  2.  :    and  on  the  16th  of  September  following  amount  of 
thev  made  a  third   order,  directing  the  first  order  to  be  exe-  above  c20l.  of 

4  1  V 

cuted,  and  the  sum  of  41/.  14s.  9d.,  expence  which  had  been  in-   «ne  cnargcs 

i  1111/77  -i  ;i,,d  co^ts  of 

curred  by  the  suspension  ot  it,  to  be  paid  by  Melksliam  parish  to  tj,e  sus,,en. 

Bradford.  On  the  17th  of  September,  the  pauper  was  carried  to  sionof  anor- 

Melksham,  and   delivered  to  the  parish-officers  there;  and  on  derofremov- 

the  1st  of  October  a  notice  of  appeal  was  given  by  Melksliam  to  <l  '  °"  a^" 

1      ,  -ir  7  •  count  of  the 

Bradford;  and  a  motion  was  made  at  the  Michaelmas  sessions  jnness  0f  the 

following,  to  enter  and  adjourn  an  appeal  against  the  last  order  pauper,  may 

for  the  payment  of  the  expences  incurred  by  the  suspension  of  appeal  to  the 

the  order  of  removal,  under  the  before  mentioned  statute  ;  which   .    ... 

5  m  like  man- 

was  agreed   to  by  the  Court ;    but  they  stated  these  facts  spe-  ner as  against 

dally,  and  reserved  the  question  for  the  opinion  of  this  Court,   an  order  of 

whether  by  the  stat.  35  Geo.  3.  c.  101.  s.  2.  any  appeal  were  al-  removal, 

lowed  to  the  quarter  sessions,  the  appellants  not  having  given         .e.    '. 

1  Jii  no  omit  to  give 

notice  of  appeal  within  three  days  after  the  removal  of  the  pau-  notice  of»uch 

per  to  the  respondent  parish,  as  mentioned  in  that  clause  of  the  his  appeal 

act ;  or  whether  the  appellants  were  not  concluded  by  their  neg-   w,t'un  three 
,  .  i        \>         r  r.  i  •  i  daysafterthe 

lecting  to  give  such  notice,  lroni  afterwards  entering  and  pro-  demand  of 

secuting  their  appeal.  such  charges 

Casberd,  in  support  of  the  jurisdiction  of  the  sessions  to  hear  and  costs;  by 

the  appeal,  notwithstanding  the  want  of  notice  within  three  days  wnlcn  he 

,  i,-i  i  i       ,      /-.  i       makes  him- 

atter  the  removal  of  the  pauper,  was  stopped  by  the  Court,  who  sejf  yld^\e  to 

intimated  that  the  words  in  the  second  clause  giving  the  same  a  distress  for 

power  of  appeal,  as  against  an  order  of  removal,  were  conclu-   tiie  amount. 

sive  on  the  question.  And  if  on 

1  appeal  the 

+  M .  Williams,  contra,  relied  on  the  prior  words  of  the  clause,   former  order 

be  vacated, 
or  the  amount  of  the  charges  to  be  paid  be  icduced,  the  surplus,  if  before  levied  by 
distress,  must  be  refunded,  *[  93   j 

if   99   1 
which 
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1807.        wliicli  directs  that  in  case  the  parish-officers  to  whom  an  order  of 
T      ~        removal  has  been  directed,  which  had  been  suspended,  and  cer- 

asninst       tam  charges  incurred  in  consequence  of  such  suspension, "  shall, 
The  Inhabit-  "  upon  the  removal  or  death  of  such  poor  person  ordered  to  be 

auts  of  "  removed,  refuse  or  neglect  to  pay  the  said  charges  within 
adfoki).  "  three  days  after  demand  thereof,  and  shall  not  within  the  same 
il  time  give  notice  of  appeal,  as  is  hereinafter  mentioned"  it  shall 
be  lawful  for  a  justice  of  the  peace  to  grant  a  warrant  of  distress 
to  levy  the  charges  and  costs.  It  is  true  that  the  clause  goes  on 
to  say,  that  if  the  charges  and  costs  exceed  20/.,  the  parties 
aggrieved  by  such  order  "  may  appeal  to  the  next  sessions  against 
the  same,  as  they  may  do  against  an  order  for  ihe  removal  of  poor 
persons  by  any  law  now  in  being:"  but  it  never  could  have  been 
intended  that  the  appeal  should  be  made  after  the  charges  had 
been  actually  levied  by  distress,  when  it  before  required  notice 
of  appeal  as  thereinafter  mentioned  to  be  given  within  three  days 
after  the  demand  made  ;  but  the  subsequent  general  words  must 
be  construed  with  reference  to  the  prior  restriction  as  to  the  time 
of  giving  notice  of  appeal;  and  it  must  be  understood  altoge- 
ther as  directing  that  if  notice  of  appeal  be  given  within  the 
three  days  after  the  demand,  and  the  sum  exceed  20/.,  then  the 
parties  aggrieved  may  appeal  against  it,  as  they  might  do  against 
an  order  of  removal.  The  words,  as  hereinafter  mentioned,  are 
nugatory,  unless  the  proviso  giving  the  appeal  be  connected  with 
the  antecedent  notice  of  appeal,  which  is  required  to  be  given 
within  three  days.  Besides,  the  clause  goes  on  to  direct,  that 
if  the  sessions,  on  the  appeal,  be  of  opinion  that  a  less  charge 
r  10()  -,  ought  to  have  been  paid,  they  are  to  amend  the  order,  and  di- 
rect that  the  amended  order  shall  be  carried  into  execution  by  the 
justices  by  whom  the  original  order  was  made,  Sec.  This  again 
shews  that  the  Legislature  did  not  contemplate  that  there  was 
to  be  any  appeal  after  the  original  order  had  been  already  exe- 
cuted, and  the  larger  sum  levied  by  distress  for  want  of  the  no- 
tice of  appeal  within  three  days  after  the  demand:  nor  has  it 
made  any  provision  for  ordering  the  surplus  levied  on  such  dis- 
tress, beyond  the  reduced  sum  directed  to  be  levied  by  the  Ses- 
sions, to  be  refunded. 

Lord  Ellen  borough,  C.  J.  The  only  consequence  to  be 
deduced  from  the  words  of  the  clause,  from  the  not  giving  no- 
tice of  appeal  against  the  charges  with  three  days  after   the 

demand 
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demand  of  them,  is,  that  the  party  not  giving  such  notice  within         1807. 

the  time,  subjects  himself  to  the  inconvenience   of  a  distress.  ~ 

•     •      i  •         •    ■         t  i  •  i  •     ..i         Inn  King 

But  the  subsequent  proviso  giving  the  appeal  is  conceived  in  the       gainst 

most  general  terms,  that  the  parties  aggrieved  may  appeal  to  the  The  Inhabit- 
next  sessions  against  such  order  as  they  may  do  against  an  order  tants  °» 
of  removal  by  any  law  in  being.  And  it  is  not  disputed  but 
that  the  present  appeal  was  duly  made,  if  it  is  to  be  regulated  by 
the  rules  which  govern  appeals  against  orders  of  removal.  Hut 
it  is  said,  that  by  reason  of  the  antecedent  words,  "  as  herein- 
after mentioned,"  referring  to  the  appeal  given  by  the  latter  part 
of  the  clause,  we  ought  to  import  into  that  latter  part  words  of 
reference  to  the  former :  but  that  would  be  to  alter,  and  not  to 
interpret  the  clause  as  it  now  stands  ;  the  meaning  of  which  ap- 
pears plainly  to  be  this  ;  if  the  party  aggrieved  by  the  order,  and 
intending  to  appeal  against  the  amount  of  the  charges,  will  give 
notice  of  appeal  within  three  days  after  demand  made,  he  shall 
be  relieved  from  the  inconvenience  of  a  distress;  but  though  he 
neglect  to  do  so,  he  only  subjects  himself  to  that  inconvenience;  [  101  ] 
but  his  right  of  appeal,  which  is  afterwards  given,  is  not  there- 
by taken  away :  and,  if  he  afterwards  think  proper  to  appeal 
within  the  time  allowed  by  law  for  appeals  against  orders  of  re- 
moval, he  is  expressly  empowered  to  do  so.  Then  if  the  order 
should  be  wholly  quashed,  or  the  sum  to  be  paid  be  reduced 
upon  the  appeal,  no  injustice  will  follow  ;  for  it  is  a  consequence 
of  law  that  the  money  paid  upon  an  order  which  was  afterwards 
vacated  in  whole  or  in  part,  should  be  refunded  by  those  who 
have  received  it ;  and  if  it  were  not  repaid,  an  action  for  money 
had  and  received  would  lie  to  recover  it  back  again. 

Per  Curiam,  Order  of  Sessions  confirmed. 


101  CASES  in  MICHAELMAS  TERM 

1807. 


The  King  against  The  Inhabitants  of  Everdom. 


Wednesday) 

Nov.  '25th.  A  N  order  was  made  by  two  justices  of  the  peace  on  the  19th 
Under  the  -£*-  of  June,  1805,  for  the  removal  of  Sarah  Ares,  a  pauper,  from 
stat.  35  G.  Ezerdon  to  Wappenham, ,both  parishes  in  the  county  ofNorthamp- 
3.c.  101. s. 2.  ton:  and  at  the  same  time  the  justices  made  another  order,  by 
an  order  of  yjrtue  of  the  gtat  35  GeQ^  3  Q  1QL  ^  %  tQ  suspend  the  execu- 
justices  sus-      .  ... 

pending  their  ^on  °^  ^ie  hrst?  °n  account  of  the  sickness  and  infirmity  of  the 
order  made  pauper,  until  it  should  be  made  appear  to  them  that  it  could  be 
for  the  re-  safely  executed  :  and  by  a  subsequent  order  of  the  3d  of  De- 
T™er°toh-  ■  cemheri  I806>  reciting  the  death  of  thepauper,and  that20/.  8s.  6d. 
place  of  set-  exPence  bad  been  incurred  by  the  suspension  of  the  order  of  re- 
t  lenient,  on  moval,  the  same  magistrates  directed  the  parish  officers  of  fVap- 
arcount  of  penham,  to  pay  that  sum  to  Ezerdon  on  demand.  Against  this 
. lk  \  ,  ay  jag^  orcjer  *an  appeal  was  lodged  at  the  ensuing  sessions,  when 
be  made,  '  '  .  °  .... 

though  he       *he  order  was  quashed,  subject  to  the  opinion  of  this  Court 

were  not  upon  a  case  stating,  That  the  order  for  the  removal  of  the 
brought  be-  pauper  was  made  upon  the  examination  of  her  father  only,  who 
tices  at  the  swore  that  the  pauper  from  excessize  infirmity  and  sickness  was  un- 
time  of  such  a0^e  to  be  brought  before  the  justices  who  made  the  original  order 
orders  made  -.for  examination;  and  that  thesaid  justices  at  the  same  time  made 
the  plain  in-  the  OT(^er  for  suspension.  That  on  the  3d  of  November,  1806, 
cise  object  of  ^ie  PauPer  died  at  Ezerdon  without  ever  having  been  removed, 
the  statute  to  Wappenham;  and  that  the  same  justices  afterwards  made 
being  to  ex-  the  order  in  question  for  the  payment  of  the  20/.  8s.  6d.  charges, 
tend  the  ^n(j  tnat  jt  wag  prove(j  on  the  hearing  of  the  appeal,  that  the 

power  of  sus-  *  .  r     ... 

pension  to  all  pauper  was  not  present  before,  or  examined  by,  the  saidjustices, 

cases  where  when  they  made  the  order  for  the  suspension  of  the  order  of  re- 
orders of  re-  moval,  nor  was  she  ever  before  them  at  all  upon  the  business. 

mova.may  ,e  r^j^  gessjons  being  of  opinion  that  the  justices  had  not  power 
made;  and  D  '        .  J         .  r 

orders  of  re-  to  grant  the  order  ot  suspension  without  having  the  pauper  be- 

moval  may      fore  them  to  be  examined  or  without  the  justices  visiting  the 

be  made  pauper  themselves,  therefore  quashed  the  order  for  the  payment 

though  the  ,. ,,                    c        i    i  ,i 

*      .  or  the  money  founded  thereon, 

paupers  to  J 

be  removed  Dayrell,  in  support  of  the  order  of  sessions,  relied  upon  the 

be  not  words  of  the  stat.  35  Geo.  3.  c.  101.,  the  2d  section  of  which, 

brought  per-  giving  the  justices  jurisdiction  to  suspend  an  order  of  removal 

e    \)  made  by  them,  on  account  of  the  sickness,  &c.  of  the  pauper, 

tore  the  ma-  J  '  '  r      i      j 

gistrates ;  is  expressly  confined  to  cases  where  the  pauper  is  brought  before 
however  fit 

that  is  to  be  done  where  it  may  be  done. 
*[   102   1  1  the 
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the  justices  for  the  purpose  of  being  removed.     And  ho  also  ar-         1807. 
gued  that  the  strict  construction  of  the  words  was  required  by 
the  evident  meaning  of  the  Legislature  to  submit  the  pauper  to 
the  view  of  the  magistrates,  so  that  they  might  judge  from  *the   The'lnhabit- 
evidence  of  their  own  senses,  as  well  as  from  other  sources  of  in-        ants  of 
formation  whether  he  were  in  a  fit  condition  to  be  removed  ;      overdo  .v. 
for  how  else  can  it  appear  to  them  that  he  is  unable  to  travel,        L  J 

&c.  ?  Before  this  act  the  parish  officers  had  a  discretionary 
power  of  executing  an  order  of  removal  when  they  thought  pro- 
per ;  and  the  Legislature  by  this  act  intended  to  vest  that  per- 
sonal discretion  in  the  magistrates. 

Morice  and  Sazobridge,  contra.  This  is  a  remedial  law,  the 
object  of  which  will  be  entirely  frustrated  by  a  literal  construe- 
tion  of  the  words  of  it.  For  on  the  one  hand,  it  would  be 
very  inconvenient  and  burthensome  to  require  that,  if  the  pauper 
cannot  be  brought  to  the  place  where  the  justices  meet,  by  rea- 
son of  sickness  or  infirmity,  they  should  go  to  the  place  where 
the  pauper  is  ;  and  that,  however  dangerous  it  might  be  to  them 
in  case  of  contagious  disorders  :  or,  on  the  other  hand,  that 
the  pauper  must  be  brought  before  them,  however  unable  to  be 
removed  without  hazard  of  his  life;  which  would  defeat  the  very 
end  of  this  humane  regulation.  The  act  could  never  be  put  in 
force  except  in  slight  cases  of  illness.  Neither  can  it  answer  any 
useful  purpose,  in  most  cases,  to  require  this  personal  inspection 
of  the  magistrates;  for  unless  they  happen  to  be  medical  men, 
the  mere  view  of  the  pauper  could  not  a  (lord  them  so  much  in- 
formation, as  to  the  real  state  of  his  health,  as  the  evidence  of 
medical  persons.  And  there  might  be  as  much  danger  to  the 
pauper  himself  in  bringing  him  to  the  place  where  the  jus- 
tices meet,  as  to  the  place  of  his  settlement.  It  clearly  is  not 
necessary  according  to  Rex  v.  Bagzcorlh.(a)  that  the  pauper 
should  be  present  and  examined  for  the  purpose  of  founding  an  K)  i  ] 

order  of  removal ;  though  if  it  be  convenient,  it  is  fit  and  proper 
to  be  done.  In  some  cases,  such  as  infancy  and  lunacy,  it  would 
be  useless  to  do  so.  Where  a  literal  construction  of  an  act 
would  go  beside  the  plain  meaning  and  intent  of  it,  there  are  se- 
veral instances  in  the  poor  laws  of  a  still  greater  departure  from 
the  letter,  in  aid  of  the  spirit,  of  an  act,  than  that  now  proposed- 
The  stat.  5  Eiiz.  c.  4.  requires  the  binding  of  an  apprentice  for 

(a)  Cald,  181. 

seven 
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seven  years;  and  the  41st  section  avoids  all  indentures,  &c.  of 
apprenticeship  made  otherwise  than  according  to  that  law ;  yet  it 
has  been  holden  («)  that  indentures  for  a  less  time  are  voidable 
only  as  between  the  parties.  So  the  stat.  3  W.fyM.c.  11. 
s.  7.  says  that  "  any  unmarried  person,  not  having  child  or  child' 
"  ren"  may  gain  a  settlement  by  hiring  and  service  for  a  year  ; 
and  yet  a  widower,  having  children  who  have  gained  settlements  in 
their  own  right,  has  been  deemed  competent  to  gain  a  settle- 
ment, (b)  because  within  the  reason,  though  certainly  not  within 
the  words  of  the  law.  So  in  Rex  v.  Islington,  (c)  the  4th  section 
of  the  act  in  question,  which  provides  that  no  person  who  shall 
come  into  any  parish,  shall  gain  a  settlement  by  being  rated  to 
any  tenement  under  10/.  a  year  value,  was  held  to  extend  to 
persons  who  were  in  the  parish  at  the  time  of  passing  the  act. 
In  order  therefore  to  put  a  reasonable  and  practicable  construc- 
tion upon  the  words,  (i  in  case  any  poor  person  shall  be  brought 
"  before  any  justices  of  the  peace  for  the  purpose  of  being  remov- 
ed,1' &c.  they  must  be  construed  to  apply  to  the  bringing  the  case 
of  a  pauper  judicially  before  the  magistrates  for  that  purpose. 

Lord  Ellenborough,  C.  J.  I  hope  that  the  apparent  jus- 
tice of  the  one  construction,  and  the  great  and  manifest  inconve- 
nience of  the  other,  do  not  too  much  warp  my  mind  in  coming 
to  the  conclusion  which  I  have  done:  for  it  would  indeed  be  a 
grievous  construction  if  we  were  bound  to  adopt  the  literal  sense 
of  the  words  of  the  statute  which  have  been  commented  on. 
But  I  hope  we  shall  do  no  violence  to  the  words,  and  I  am  sure 
we  shall  not  violate  the  spirit  of  the  act,  by  construing  the  words 
"  in  case  any  poor  person  shall  from  henceforth  be  brought  be- 
"  fore  any  justice  or  justices  of  the  peace  for  the  purpose  of  being 
"  removed,"  to  mean,  in  case  a  question  concerning  the  removal 
of  any  poor  person,  or  if  the  case  of  any  poor  person,  shall  be 
brought  before  the  justices  of  the  peace  for  the  purpose  of  his 
removal,  &c.  The  language  of  the  act  adverts  to  the  case  which 
most  generally  happens,  where  the  pauper  is  brought  in  person 
before  the  magistrates,  to  be  examined  as  to  his  settlement ;  but 
that  is  not  necessary  to  be  done  in  all  cases,  as  appears  from  what 
was  said  by  Mr.  Justice  Bullcr  in  The  King  v.  Bagworth  who  de- 


(«)  Rex  v.  St.  Nicholas  in  Ipswich,  Burr.  S.  C.  91. 

(b)  Antony  v.  Cardenham,  Furt.  309.  Foley,  131. 

(c)  1  East's  Rep.  283. 
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nied  that  there  was  any  such  general  rule,  as  that  it  was  neces-         1807. 
Karv  for  the  pauper  to  be  examined  ;  and  lie  instanced  the  case 
of  infants  of  tender  years,  where  it  is  plainly  impossible.     And        uiruinst 
he  referred  to  a  case  from  Combcrbach,  478,  where  Lord  Holt  Theliihabit- 
said  that  "  if  it  can  be,  it  is  fit  it  should  be  so,  but  not  absolute-       ants  of 
"  ly  necessary."    And  as  it  would  be  useless  in  cases  of  infancy     ^vehdon. 
or  lunacy,  so  it  might  be  dangerous  to  the  magistrates  them- 
selves, in  the  case  of  infectious  disorders,  to  go  to  the  pauper  to 
take  his  examination  in  person  :    and  to  bring  him  before  the 
magistrates  would  be,  in  cases  of  extreme  sickness  or  infirmity, 
to  expose  him  to  the  very  mischief  which  the  act  was  intended 
to  remedy.    All  therefore  that  the  act  meant  was,  not  that  where      r  \qq  i 
any  pauper  was  brought  personally,  but  where  his  case  was 
brought  judicially  before  the  magistrates,  for  the  purpose  of  his 
removal,  that  they  should  have  power  to  suspend  the  execution 
of  the  order  of  removal,  if  it  appeared  to  them,  that  is  by  due 
examination  of  the  facts,  that  from  sickness  or  infirmity  of  the 
party  the  removal  could  not  then  safely  be  made.     This  is  the 
plain  sense  and  spirit  of  the  act,  though  somewhat  straining 
upon  the  words  of  it:    but  no  other  construction  can  be  put 
upon  them  consistently  with  the  general  object  of  the  act.    And 
in  doing  this,  we  do  not  go  further  against  the  letter  of  the  act 
than  was  done  in  the  case  referred  to  of  Antony  v.  Cardenhum  ; 
where  the  description  of  a  person  not  having  any  child,  was 
construed   to   mean    not   having   any  child  which  could  be  a 
burden  to  the  parish  where  the  father  was  hired  and  served. 

Grose,  J.  The  letter  of  the  statute  is  sufficiently  plain  ac- 
cording to  the  common  understanding  of  the  words ;  but  that 
would  militate  so  strongly  against  the  spirit  and  object  of  it, 
that  we  cannot  be  governed  by  the  letter  without  entirely  de- 
feating this  very  wholesome  law.  In  many  cases  where  it  might 
be  necessary  to  ascertain  the  settlement  of  a  poor  person,  the 
removal  of  him  from  a  sick  bed  to  be  carried  before  the  magis- 
trates for  that  purpose,  might  even  occasion  his  death;  when 
it  was  the  professed  object  of  the  law  to  guard  against  any  risk 
of  his  personal  safety,  by  enabling  the  justices  to  suspend  the 
execution  of  the  order  of  removal  till  it  could  be  done  without 
danger  to  the  party. 

Lawrence,  J.     The  drawer  of  the  act  probably  conceived       I  107  ] 
that  a  poor  person  was  always  carried  before  the  magistrates  at 

the 
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the  time  of  the  order  of  removal  made  :  it  is  usual  indeed  so  to 
do  ;  but  it  is  not  necessary,  as  appears  from  the  cases  which 
have  been  cited.  But  having  assumed  that  to  be  the  constant 
practice,  then  the  object  of  the  provision  was,  that  in  all  cases 
of  orders  of  removal  made,  the  magistrates  should  exercise  their 
discretion  whether  the  paupers  were  in  a  fit  condition  to  be  re- 
moved at  the  time  without  danger  to  them  :  and  if  not,  to  enable 
the  magistrates  to  suspend  the  execution  of  the  order  till  they 
were  satisfied  that  it  might  safely  be  executed.  The  letter  of 
the  act  to  be  sure  is  confined  to  the  case  of  any  poor  person 
brought  before  the  magistrates  for  the  purpose  of  being  removed; 
but  so  to  construe  the  act  would  be  to  draw  poor  persons  in 
many  instances  from  the  bed  of  sickness ;  and  in  case  of  dan- 
gerous accidents  happening  at  a  distance  from  the  place  where 
the  magistrates  met  to  prevent  them  from  having  the  benefit  of 
the  act  at  the  very  time  when  they  stood  most  in  need  of  it.  By- 
construing,  therefore,  the  act  in  the  way  we  now  do,  we  give 
effect  to  the  plain  intention  of  it,  though  the  words  used  are  not 
the  most  apt  to  express  that  intention. 

Le  Blanc,  J.  I  agree  with  the  rest  of  the  Court  in  the  con- 
struction they  have  put  upon  the  act  :  for  a  contrary  construc- 
tion would  give  effect  to  the  letter  by  the  repeal  of  the  very  ob- 
ject of  the  statute.  Though  I  cannot  agree  that  every  case  where 
a  construction  has  been  put  upon  a  statute,  in  some  instances, 
directly  contrary  to  the  words  of  it,  is  a  fit  precedent  to  be  fol- 
lowed by  us.  In  the  present  case,  it  is  quite  clear  what  the 
object  of  the  Legislature  was.  Poor  persons  were  before  this 
act  liable  to  be  removed  on  being  only  likely  to  become  charge- 
able :  that  provision  was  repealed,  and  they  were  only  subject 
to  be  removed  upon  becoming  actual/)/  chargeable.  But  it  was 
foreseen  that  the  very  circumstance  which  would  most  probably 
render  them  chargeabie  was  sickness :  therefore  when  the  Legis- 
lature authorized  their  removal  when  actually  chargeable,  it 
guarded  against  the  improper  exercise  of  it  in  case  of  sickness  or 
other  infirmity  by  enabling  the  magistrates  to  suspend  the  execu- 
tion of  the  order  of  removal,  under  such  circumstances,  till  they 
were  of  opinion  that  it  could  be  safely  executed.  Then  this  inten- 
tion of  the  Legislature  would  be  entirely  defeated  if  we  were  to 
hold,  that  in  the  very  instances  to  which  they  looked  as  improper 
for  poor  persons  to  be  removed,  and  in  which  they  authorized  the 

magistrates 
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magistrates  to  suspend  the  execution  of  the  order,  the  parties        1807. 
should  not  have  the  benefit  of  the  provision   unless  they  were  ~~ 

brought  before  the  magistrates.  asaitut 

Order  of  Sessions  quashed.  Theluhabit- 

ants  of 

^^  EvERDOX. 
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The  King  against  The  Commissioners  of  Sewers  for   ntitPi. 

the  County  ot  hoMERSET.  jy0Vt  26th. 


A 


Writ  of  mandamus  issued  to  these  commissioners,  reciting  The  stat.  23 

that  at  a  court  of  sewers  holden  at  Bridsretrater,  on  the  29th  If-  8-  c-  5.  s. 

of  June.  1799,  before  JefTeri/s  Allen,  and  other  commissioners   ,.    navinS 

directed  that 
there  named,  they  made  a  certain  order  and  decree  under  their  «  ^arw  «c^ 

hands  and  seals,  whereby,  after  reciting  that  it  appeared  to  them  "  decrees, 
as  well  on  a  special  view  and  survey  taken  by  the  said  J.  A.,  &c,  "  and  ordi- 
of  the  place  in  the  parish  and  Level  of  Huntspill,  in  the  said      n^nces 
county  where  a  sea-wall  (describing  it)  lately  stood;  as  by  the  commission- 
ers of  sewers 
shall  stand  good  and  be  put  in  execution  so  longtime  as  their  commission  endurethy 
and  no  longer,  except  "  the  said  laws  and  ordinances"   he  engrossed  in  parchment, 
and  certified  under  the  seals  of  the  commissioners  into  Chancery,  and  have  the  Royal 
assent:    and  the  stat.    13  Eliz.  c.  9.  having  directed  all  commissions   of  sewers   to 
continue  in  force  Jor    10  years,  unless  sooner  determined  by   supersedeas  or  any 
now  commission  ;  and  that  all  "  Lares,  ordinances,  and constitutions^  made  by  force 
of  such  commission  being  written  in  parchment,  indented,  and  under  seals,  &c.  shall, 
without   such   certificate,  or  Royal  assent,  continue    in  force  notwithstanding  the 
determination  of  the  commission  by  supersedeas,  until  repealed  or  altered  by   new 
commissioners  ;    and   that  all  such  Laves,  ordinances,  and  constitutions,  written  in 
parchment,  indented,  and  sealed,  &c.  shall  without  certificate  or  Royal  assent,  conti- 
nue in  force/or  one  year  after  the  expiration  of  such  commission  by  lapse  of  10  years 
from  its  teste  :  held, 

1.  That  the  Lazes,  acts,  decrees,  and  ordinances,  mentioned  in  the  stat.  of  Hen.  S. 
mean  the  same  as  the  Laics,  ordinances,  and  constitutions,  mentioned  in  that  of  Eli- 
zabeth.    And, 

2.  That  a  decree  made  by  commissioners  under  a  former  commission  which  had 
expired  by  lapse  of  10  years,  directing  a  sea-wall  to  be  refounded,  which  had  been 
destroyed  by  a  violent  tempest  and  inundation,  and  the  sums  necessary  for  its  con- 
struction to  be  advanced  by  those  who  were  before  bound  to  sustain  it  ratione  tenurce, 
(and  who  did  advance  the  money  accordingly),  and  that  a  rate  should  be  made  on 
the  Level  for  their  reimbursement  ;  (although  such  decree  had  been  written  inparch- 
tnent,  indented,  and  sealed ;  which  this  was  not,)  could  uot  be  enforced  by  commis- 
sioners under  a  new  commission,  issued  more  than  a  year  after  the  expiration  of  the 
former  commission  ;  as  to  so  much  of  it  as  remained  unexecuted:  though  good  to 
the  extent  to  which  it  hud  been  executed  :  and  therefore  this  Court  refused  a  man* 
damus  to  the  new  commissioners  to  direct  a  rate  to  be  levied  on  the  Level  for  the 
reimbursement  directed  by  the  decree. 

Vol,  IX.  G  present- 
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1S07.  presentment  of  (he  jurors  of  the  said  parish  of  Huntspill  duly 

~7~  sworn  before  the  said  commissioners  assembled  at  the  said  court, 

against  '  and  which  presentment  was  returned  to  the  said  court;  that  a  new 

TheCommis-  sea-wall  of  different  size  and  dimensions  was  become  necessary 

sioners  of  f0  protect  the  Level  from  inundations  of  the  sea  ;    and  that  it 

sewers  for     furlher  appeared  from  the  said  presentment  that  the  late  sea-wall 
Somerset.  l  l  .    ,     _  . ,  ,  .  ,    .  , 

was  in  good  repair  before  a  violent  storm  which   happened  on 

[  110  ]  the  joth  of  Sept.  1798,  which  threw  down  and  destroyed  it  on 
that  day,  and  on  other  days  between  that  and  the  1st  of  Decem- 
ber following,  without  any  default  of  the  Marquis  of  Bucking- 
ham, R.  Jeff  cry,  &c.  who  before  then  were  bound  to  repair  it 
in  certain  proportions,  by  the  extreme  and  unusual  violence  of 
the  winds  and  sea  :  and  that  the  breach  made  in  the  land  was 
daily  increasing,  &c. ;  it  was  by  the  commissioners  so  assembled 
ordered  and  decreed,  that  a  new  wall  of  larger  size  and  dimen- 
sions and  upon  a  different  principle  should  be  constructed,  suf- 
ficient to  protect  the  Level,  &c.  as  near  as  might  be  on  the  line 
of  the  old  wall;  and  that  all  persons  who  held  any  lands,  &c. 
within  the  Level,  who  had  or  might  have  any  loss  or  disadvan- 
tage by  inundations  of  the  sea  for  want  of  a  sufficient  wall  there, 
or  who  had  or  might  have  any  benefit  by  preventing  such  inun- 
dations, ought  to  be  charged  with  erecting  the  new  wall,  &c. 
And  by  the  same  decree  the  commissioners  deputed  C.  C.  to 
survey  the  Level,  &c. ;  and  further  ordered,  that  the  Marquis  of 
Buckingham,  R.  Jeffery,  Sec.  (and  the  others  who  were  before 
bound  to  the  repair)  should  from  time  to  time  advance  to  the 
collector  in  the  order  named  £000/.  Is.  Wd.  which  the  com- 
missioners adjudged  to  be  necessary  for  the  construction  of  the 
new  sea-wall  ;  and  which  sum  was  to  be  repaid  to  the  same  per- 
sons out  of  the  sum  to  be  raised  by  a  rate  or  assessment  there- 
after to  be  made.  And  by  their  decree  they  also  appointed  Rm 
Symes,  to  be  collector  of  the  rate,  and  T.  Dean  expenditor  of  the 
money  so  to  be  advanced  in  building  the  wall,  to  whom  R.  Symes 
was  to  pay  over  the  money  collected  by  the  rate.  The  manda- 
mus then  further  reciting,  that  a  great  part  of  the  new  wall  had 
been  constructed  in  pursuance  of  the  said  order  and  decree,  and 

L  111  l  J C00/.  expended  upon  it,  advanced  by  the  Marquis  of  B.,  R. 
Jeffery,  Sec.  in  obedience  thereto  :  and  that  in  Easter  term 
A3  (uo.  3.  a  mandamus  issued  to  the  said  late  commissioners  of 
sewers  for  the  said  county,  commanding  them  to  make  a  rate  on 
the  Level  for  repaying  to  the  said  Marquis  of//..  /',  Jcfj'ery.  \< 

the 
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the  sums  so  expended  and  advanced  Iiy  them;  and  that  the  said         1807. 

late  commissioners  had  due  notice  of  the  said  writ;  and  that  cer-  ~ 

tain  proceeding's  afterwards  had   before  them,  resoecting*  the 

i  e>  ,  '  .  ugutnst 

making-  such  rate,  were  quashed  by  the  Court  of  K.  H.  for  ille-    The  (;,„„. 

gality:  and  reciting;  the  complaint  of  the  Marquis  of  22.,  R.  missioned of 
Jrffcri/,  Sec.  that  they  had  required  the  now  commissioners  (the  •  "WOrs  *°«" 
defendants)  to  make  a  rate  on  the  said  Level  for  reimbursing;  the 
complainants,  which  the  7iozo  commissioners  had  refused  to  do  : 
therefore  the  writ  commanded  them  to  make  a  rate  on  all  persons 
having;  or  holding;  messuages,  lands,  tenements,  or  hereditaments 
within  the  said  Level  of  Huntspill  who  had  or  might  have  hurt 
or  disadvantage  by  inundations  of  the  sea  for  want  of  a  sufficient 
sea-wall  there,  or  who  had  or  might  have  benefit  by  preventing 
such  inundations,  for  repaying-  to  the  Marquis  of  />.,  R.  Jcffcrij, 
&c.  the  money  advanced  by  them  to  the  collector  beyond  their 
proportions  of  the  expenditure  in  making  the  new  sea-wall. 

To  this  writ  the  now  commissioners  made  a  special  return  ; 
stating  that  they  were  appointed  by  virtue  of  a  commission  under 
the  Great  Seal,  dated  the  15th  of  April,  1806,  and  that  the 
former  commissioners  (naming  them,  amongst  whom  were 
many  of  the  present  commissioners)  acted  under  a  commission 
dated  the  13th  of  April,  179."),  which  expired  on  the  13th  of 
April,  1805,  according  to  the  form  of  the  statute.  That  within 
the  Level  of  Huntspill  there  are  and  have  been  as  far  back  as 
can  be  traced  several  districts  or  divisions,  of  known  bound- 
aries, (amongst  others  the  district  of  Huntspill)  for  each  of  r  u2  1 
which  there  has  always  been,  as  far  back  as  can  be  traced, 
what  is  called  a  standing  jury,  constituted  thus:  on  the  issuing 
of  a  new  commission  of  sewers  for  the  county,  the  commis- 
sioners issue  their  precept  to  the  sheriff  to  summon  juries  for 
the  different  districts  within  the  said  Level ;  and  the  sheriff  there- 
upon summons  such  persons  residing  in  or  near  the  respective 
districts,  to  serve  as  jurors  for  the  same  respectively,  as  have 
the  best  local  knowledge  and  information  respecting  the  matters 
which  may  fall  under  their  cognizance;  and  such  jurors  are  in 
each  district  more  or  less  numerous  according  to  its  extent. 
That  the  jurors  so  summoned  appear  at  the  next  sessions  of 
sewers,  and  severally  nominate  one  of  those  summoned  out  of 
each  district  for  the  foreman  of  the  jury  of  that  district.  That 
at  such  ee'j&ions  the  several  juries  are  sworn  before  the  commis.;- 

f  j  •?  'jioner-: 
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1807.        sioners(rt).  That  every  juryman  so  returned  and  sworn  usually 

„,     17"         continues  for  life,  unless   discharged  by  the  commissioners  for 
The  King  . 

against       g00&  cause  ;  in  which  case  some  other  person  is  in  like  manner 

The  Com-  summoned  and  sworn  into  and  upon  the  same  jury.  That  at  the 
missioners  of  times  after  mentioned  T.  Dean,  R.  Jeffcrj/,  &c.  (18  in  number) 

sewers  for  were  ^e  standing  jury  for  the  said  parish  o/Huntspill,  one  of  the 
said  districts,  and  were  all  of  them  resident  in  or  near  that 
parish,  and  were  called  the  Huntspilljury,  of  which  T.  Dean  was 
the  foreman.  That  at  a  sessions  of  sewers  held  at  Bridgewater 
oh  the  21st  of  June,  1799  before  Jefferys  Allen,  &c,  then  com- 
missioners, it  was  ordered  that  the  clerk  of  the  sewers  should 
issue  a  precept  and  summons  thereon  to  T.  Dean,  foreman  of  the 
Huntspilljury,  to  appear  at  a  sessions  of  sewers  at  Bridgewater 
[  US  ]  on  the  29th  of  June,  1799,  to  make  their  presentments:  and  that 
the  said  late  commissioners  did  at  the  same  sessions  issue  a  precept 
under  their  hands  and  seals  to  the  sheriff  of  the  county,  re- 
quiring him  "forthwith  to  issue  his  warrants  and  cause  to  be 
summoned  the  several  juries  of  sewers  and  other  persons  fit  to 
serve  on  such  juries  belonging  to  the  western  division  of  the  said 
county,  personally  to  appear  at  a  sessions  of  sewers  at  Bridge- 
water  on  the  29th  of  June,  1799,  to  make  presentments  of  and 
return  on  oath  all  impediments,  &c.  within  their  respective 
views,  and  also  through  whose  default  they  have  happened,  and 
by  whom  they  ought  to  be  reformed,"  &c. ;  which  precept  was 
delivered  to  the  sheriff  on  the  21  st  of  June,  1799,  who  on  the 
same  day  issued  the  following  precept :  "  Somerset  to  wit.  J.  B., 
"  sheriff  of  the  said  county,  to  Mr.  Thomas  Dean,  foreman  of  Hie 
"  Huntspill./wry  of  sewers,  greeting.  By  virtue  of  a  precept  to 
"  me  directed  under  the  hands  and  seals  of  six  commissioners  of 
"  sewers,  &c,  these  are  to  give  you  notice,  that  you  do  appear 
"  With  the  rest  of  your  jury  at  a  sessions  ofsewers  ntBridgewater, 
"  &c.  on  the  29th  of  June  instant,  &c.  to  make  returns  of 
(i  and  present  on  your  oaths  the  several  impediments,  &c,  and 
"  that  you  make  a  return  of  your  precept,"  &c.  Dated  2 1st 
of  June,  1799:  which  precept  was  on  the  same  day  delivered  to 
the  said  Thomas  Dean,  so  being -foreman  of  the  said  jury :  and  that 
no  other  precept  or  summons  whatsoeterwas  issued  either  by  the  then 

(a)  The  farm  of  the  oath  which  was  here  set  forth  is  the  same  as  is 
noted  in  7  East,  72.  (a). 

mm- 
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commissioners  of  savers,  or  by  the  sheriff,  his  under  sheriff  or  de-         1807. 
piety,  to  summon  any  jury  of  the  body  of  the  county,  or  any  jury  ~" 

whatsoever,  for  any  purpose  tchatsoexer,  at  the  said  sessions  of      aeainst 
sewers,  held  at  Bridgewater,  on  the  29th  of  June  1799,  except  as     The  Corn- 
above-mentioned.    That  Thomas  Dean,  as  such  foreman,  did  in  missioners  of 

pursuance  of  thesheriff's  precept  summon  the  residue  of  such  stand-     '  ewersfor 
•  /-i  i      /»»»  ii  i         •!         •  Somerset. 

tngjury for  the  parish  of  II  untspill,  to  appear  at  the  said  sessions       r  jj^  -j 

on  the  29th  of  June,  1799;  and  at  that  sessions  before  Jefferys 
Alien,  Sec.  then  commissioners  of  sewers  for  the  county,  Thomas 
Dean  appeared  with  the  sheriff  's  precept,  and  the  said  (jurymen, 
by  name,)  having  been  summoned  by  T.  Dean,  but  by  no  other 
person  whatsoever,  as  the  standing  jury  for  the  parish  of  Hunt- 
spill  ;  and  they  were  then  and  there  sworn  before  the  said  then 
commissioners,  and  took  the  oath  before-mentioned;  and  there- 
upon presented,  &c.  [Here  the  presentment  was  set  out,  de- 
scribing it  to  be  by  the  jurors  of  the  parish  ofW  untspill;  and  stat- 
ing in  substance  what  was  set  out  in  the  mandamus.']  Whereupon 
the  then  commissioners,  on  such  presentment  made  by  the  jury  so 
summoned,  did  at  the  same  sessions  make  the  order  and  decree 
in  the  writ  mentioned  :  but  that  no  presentment  was  made  to  the 
said  sessions  of  sewers  by  any  jury  summoned  and  returned  from  the 
body  of  the  county  o/'Somerset,  nor  was  any  such  jury  for  that 
purpose  summoned  and  returned  out  of  the  body  of  the  county  ; 
nor  any  other  presentment  made  by  any  person,  except  as  above 
set  forth.  For  which  reason  the  commissioners,  (defendants,) 
suggest  that  the  presentment  so  made  was  invalid  in  law,  and 
cannot  safely  be  proceeded  upon  by  them,  and  that  they  ought 
not  to  make  any  rate  as  they  are  commanded  by  the  writ. 

Several  objections  were  taken  to  this  return  on  the  part  of  the 
prosecutors.  1st,  That  the  decree  of  the  29th  of  June,  1799, 
founded  upon  actual  survey  by  the  commissioners,  and  the  pre- 
sentment of  the  standing  jury,  was  the  judgment  of  a  court  of 
record,  and  that  the  defect  of  summons  of  such  jury  could  not 
now  be  inquired  into.  2dly,  That  the  jurymen  had  all  been 
originally  selected  by  the  sheriff,  summoned  by  him,  and  sworn 
upon  the  same  jury  :  and  that  it  appears  by  the  return  that  they  [  115  ] 
were,  in  consequence  of  the  sheriff's  precept  delivered  to  the 
foreman,  by  him  summoned  to  appear  before  the  commissioners 
at  the  court  of  sewers  by  which  the  decree  was  made.  Sdly, 
That  the  appearance  of  all  the  jurors  cured  the  defect  of  formal 

sum- 
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1807.        summonses  by  the  sheriff,  if  in   fact  there  were  any  such  de- 

ThTw,     feCt 

against  '         ^"*  on  *ne  ^list  (^>  wnen  this  case  came  on  to  be  argued  in 

The  Com-     last  Trinity  term,  77/e  Court  intimated  great  doubt  upon  a  preli- 

missioners  of  minary  point;  whether,  as  the  decree  of  the  29th  of  June,  1199, 

ewers  tor  wag  no^  fu]jy  executed  and  carried  into  effect  during  the  exist- 
ence of  the  former  commission  under  which  it  was  made,  which 
expired  on  the  13th  of  April,  1805,  by  lapse  of  time,  according 
to  the  provisions  of  the  stat.  13  Eliz.  c.  9.  limiting  the  duration 
of  every  such  commission  to  10  years;  or  at  least  within  one 
year  afterwards  in  respect  to  such  proceedings  as  are  mentioned 
in  the  2d  section  of  that  act ;  such  decree  were  now  capable  of 
being  executed  by  the  new  commissioners,  whose  commission  is 
dated  the  15th  of  April,  1806  ;  the  stat.  23  Hen.  8.  c.  5.  having 
directed  that  such  laws,  acts,  decrees,  and  ordinances,  as  shall 
be  made  by  the  commissioners,  shall  stand  good  and  be  put  in 
execution  so  long  as  their  commission  endurelh,  and  no  longer. 
And  they  directed  that  the  case  should  stand  over  till  the  next 
Crown  Paper  day,  in  order  to  give  the  counsel  an  opportunity 
of  considering  this  objection.     When 

Burrough,  for  the  prosecution,  argued  (a)  that  the  obligation 

[  116  ]  to  provide,  repair,  and  maintain,  sufficient  defences  against  the 
inundations  of  the  sea  over  the  different  Levels  exposed  to  its 
ravages,  arose  at  common  law,  and  not  upon  the  stat.  of  II.  8. 
The  decree,  the  validity  of  which  cannot  for  the  reasons  before 
stated  be  now  impeached,  is  only  referred  to  as  evidence  of  the 
obligation  of  (he  Level  to  repair  in  this  particular  instance,  and 
merely  inducement  to  the  mandatory  part  of  the  writ.  And 
this  decree,  having  in  all  material  points  been  already  carried  in- 
to execution,  and  the  money  having  in  virtue  of  it  been  paid  and 
laid  out  by  the  parties  named,  the  law  infers  an  obligation  that 
they  shall  be  reimbursed  by  a  rate  on  the  Level,  which  has  been 
so  found  to  be  benefitted  by  it.  It  appears  all  through  Callis's 
Treatise,  by  writs  in  the  Register (6),  by  several  cases  in  Lord 

(a)  Only  so  much  of  the  argument  on  either  side  is  noticed  as  ap- 
plies to  the  preliminary  point  suggested  by  the  Court ;  on  which  alone 
the  judgment  ultimately  turned. 

{b)  These  are  referred  to  in  \0  Jlqi.  1  11.  h.  1  VI.    Register,  1'27,  8. 

(Joke* 
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Coke's  Reports  («),  and  even  by  the  stat.  l2  j  //.  8.  c.  ;>.,  that  the  1  807. 

general  onus  of  repairing  sea-banks,  &c.  was  not  laid  by  t!l»tsta-  ~ 

tnte,  but  arose  out  of  the  ancient  prerogative  of  the  Crown.  .     ' 

For  at  common  law  the  King  was  bound  to  save  and  defend  the      The  Com- 
realm  from  the  dangers  of  the  sea  as  well  as  against  enemies  ;    missioners  «>f 
and  commissions  of  enquiry  were   used  to  be  granted   fortius      Sev*ersfor 
purpose.     And  in  case  of  damage  by  extraordinary  tempest, 
which  superseded  the  obligation  of  individuals  to  repair,  it  seems 
that  the  Crown  used  to  make  the  repairs,  and  afterwards  the  ex- 
pences  were  levied  upon  the  Level  by  a  rate.     The  regulations 
therefore  of  the  statute  of  //.  8.  do  not  affect  the  operation  of 
this    decree  ;  because  the   thing   decreed  has  been  done ;   the 
decree  remains  conclusive  evidence  on  record  of  the  obligation  of 
the  persons,  having  lands,  <.\rc.  in  the  Level,  to  repair  the  wall 
in  question  ;  and  the  ending  of  one  commission  cannot  do  away       [   117  ] 
the  right  of  another  to  enforce  the  obligation.  Assuming  there- 
fore for  the  present  argument,  that  the  validity  of  that  decree 
cannot  now  be  controverted  lor  any  of  the  causes  returned  by 
the  defendants,  the  obligation  itself  stands  admitted,  and  there 
is  nothing  further  for  the  commissioners  to  enquire  of.     The 
reason  why  the  statute  of  11.  S.  and  other  statutes  were  passed 
was  because  new  powers  were  given  from  time   to  time  to  the 
King's  commissioners,  which  they   had   not  at  common   law  ; 
amongst  others,  that  of  making  general  statutes  and  ordinances 
from  time  to  time,  to  operate  prospectively  :  such   also  is  the 
power  given  to  them  to  enquire  by  the  oaths  of  a  jury  by  whose 
default  the   damage  happened,  and  what   persons   have  lands 
which  might  be  hurt  by  the   inundation,  or   benefitted   by  the 
banks,  &c.     The  7th  sect,  of  the  stat.  L23  II.  8.  gives  the  com- 
missioners power  to  make,  and  ordain  lazes,  and  ordinances,  and 
decrees ;  which  word  "  decrees''''  must  be  there  construed  syno- 
nymously with  laws  and  ordinances ;  i.  e.  such  decrees  as  are  of 
a  general  nature,  containing  matter  of  public  regulation,  like  the 
by-laws  of  a  corporation.    For  the  statute  goes  on  to  give  them 
power  to  amend  or  repeal  the  same  laws  and  ordinances  ;  which 
never  could  be  intended  to  include  decrees   made  in    particular 
causes  whether  executed  in  whole  or  in  part:  and  Cal/is  (h)  con- 

(«)   Vide  Kcigldcy\  case,   1U  7i^>.   140.     The   c;5c  of  the  /■/■■•    of 
£{y,  ib.  141.  ami  others  there  referred  to. 
(6)  Call,  on  Hoe.  287.  and  vide  ib.  21 S,  217, 
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1S07.        aiders  that  a  decree  once  given  is  final ;  unless  indeed  reversed  for 
Thp~K~  t       error  5  or>  according  to  the  more  modern  practice,  by  a  cora- 
against        mission  of  review.    Then  the  17th  section  provides  "  that  such 
The  Com-     "  laws,  acts,  decrees,  and  ordinances"   (seeming   to  consider 
missioners  of   them  all  in  the  nature  of  general  laws,  &c.)  "  made  by  the  com- 
Som  FS  °r     "  missioners,"  shall  stand  "  good  and  effectual  and  be  put  *  in 
*!    118  1     "  due  execution  so  long  time  as  their  commission  endureth,  and 
"  no  longer  :  except  the  said  laws  and  ordinances  be  made  and 
"  ingrossed  in  parchment,  and  certified  under  the  seals  of  the 
"  said  commissioners  into  the  Court  of  Chancery,  and  then  the 
"  king's  royal  assent  be  had  to  the  same."     The  latter  part  of 
the  clause  shews  that  the  laws,  &c.  intended  to  be  put  in  parch- 
ment and  to  be  sanctioned  by  the  king,  were  such  as  being  of  a 
general  nature  required  publicity,  and  could  not  be  intended  of 
particular  decrees,  which  are  there  used  synonymously  with  ordi- 
nances. By  that  act  the  commission  was  only  to  endure  for  three 
years ;  but  it  was  extended  to  10  years  by  the  stat.  13  Eliz.  c.  9. 
s.  I. :  and  that  enacts,  "  that  all  such  laws,  ordinances,  and  con- 
"  stitutions,"  (omitting  decrees)  as  shall  be  made  by  force  of  any 
such  commission,  "  and  written   in  parchment  indented,  and 
"  under  the  seals  of  the  commissioners,  &c.  shall,  without  any 
"  certificate  thereof  to  be  made  into  Chancery,  and  without  the 
"  Royal  assent,  continue  in  full  force,  notwithstanding  any  de- 
u  termination  of  any  such  commission  by  supersedeas,  until  the 
"  same  laws, constitutions,  and  ordinance s  shall  be  altered,  repeal- 
"  ed,  or  made  void  by  the  commissioners  after  to  be  assigned,"  &c. 
Some  of  these  laws,  &c.  might  affect  strangers  to  the  Level ; 
and,  therefore,  such  a  power  could  only  be  given  by  act  of  parlia- 
ment.  The  laws  and  customs  of  Romney  Marsh  are  referred  to 
by  the  stat.  of//.  8.  as  a  model ;  which  laws  and  customs  appear 
to  be  coeval  with  the  common  law  ;  and  probably  those  or  similar 
customs  prevailed  in  other  Levels  subject  to  the  same  danger. 
The  mischief  and  inconvenience  of  extending  these  statutable 
provisions,  as  to  the  duration  of  general  laws,  &c.  to  particular 
decrees,  would  be  exceedingly  great ;  for  the  persons  who  ad- 
vanced their  money  upon  the  faith,  and  under  the  order,  of  the 
[    119   ]       decree  in  question,  acted  under  a  competent  authority  at  the  time, 
and  might  have  been  punishable  for  disobedience  :  but  if  the  de- 
cree be  not  final  and  binding  on  the  Level,  or  if  it  be  even  op- 
tional in  the  new  commissioners  whether  or  not  they  will  now 
enforce  it;  those  persons  may  be  left  without  protection  for  the 
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acts  they  have  done  by  virtue  of  the  decree,  and  without  remedy        1807. 

tor  their  reimbursement.     How  can  they  be  prepared  to  go  be-  ~ 

•       •    •  11  .1  i-  ct  lne  King 

(ore  a  new  jury,  and  originate  all  these  proceedings  again  alter       gainst 

the  lapse  of  so  many  years,  and  with  the  probability  of  many  of  The  Com- 
their  witnesses  being  dead  ?  By  the  same  rule  it  might  be  ne-  missioners  of 
cessary  to  justify  acts  done  under  former  commissions  half  a 
century  ago.  The  ascertainment  of  the  right  or  obligation  on 
the  Level,  and  the  amount  of  the  sum  to  be  expended  on  the 
repair,  arc  the  essential  parts  of  the  decree  ;  and  these  are  ex- 
ecuted. The  latter  part  of  it,  directing  the  reimbursement  by 
a  rate  on  the  Level,  is  merely  a  legal  consequence  of  the  other. 
Dampier,  contra,  after  premising  that  if  there  were  any 
failure  of  jurisdiction  the  new  commissioners  would  be  exposed 
to  actions  of  trespass  by  every  person  on  whom  the  rate  was 
attempted  to  be  levied,  contended  in  support  of  the  preliminary 
objection,  that  the  decree  of  the  29th  of  June,  1799,  could  not 
be  enforced  by  them  after  more  than  a  year  from  the  expiration 
of  the  old  commission  under  which  that  decree  was  made.  The 
words  of  the  statute  of  Hen.  8.  are  very  precise  :  that  "  the 
"  laws,  acts, decrees,  and  ordinances,  made  by  the  commissioners, 
"  &c.  shall  stand  good,  &c.  and  be  put  in  due  execution  so  long 
"  lime  as  their  commission  endureth,  and  no  longer."  There  is  no 
reason  for  putting  a  different  interpretation  upon  the  word  decrees,  [  120  j 
as  it  there  stands,  than  its  ordinary  sense  imports ;  and  so  it  is 
considered  by  Callis  (a) :  for,  from  the  subject-matter  of  these 
decrees  affecting  the  whole  Level,  they  partake  of  the  nature  of 
general  laws  and  ordinances.  And  though  some  inconveniences 
may  ensue  from  limiting  their  effect  to  the  duration  of  the  com- 
mission ;  yet  there  is  an  obvious  advantage  on  the  other  hand  in 
stimulating  the  commissioners  to  carry  their  decrees  into  speedy 
execution,  and  finish  their  proceedings  within  the  term  of  their 
commission  ;  in  order  that  those  for  whose  immediate  benefit  the 
burthen  is  imposed  may  be  the  persons  to  bear  it,  and  not  leave 
it  to  be  borne  by  others  succeeding  to  them,  who  may  be  more 
remotely  benefitted  by  the  works.  But  at  any  rate  a  method  is 
provided  of  preventing  the  failure  of  justice  in  any  particular 
case,  by  ingrossing  the  decree  in  parchment,  and  certifying  it  into 
Chancery  under  the  seals  of  the  commissioners,  and  procuring 

(a)  Callis,  284,  b,  6. 

the 
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1807-         the  king's  assent  to  it.     The  1st  sect,  of  the  stat.  13  Eliz.  c.  9. 

,...     j7"  ,       only  dispenses  with  the  certificate  and  royal  assent  to  such  laws, 
avamst        ordinances,  and  constitutions,  where  the  commission  is  determined 

The  Com-     by  supersedeas,  until  altered  or  repealed  by  the  subsequent  com- 
missioners of  missioners  :  and  the  2d  sect,  only  provides  that  after  the  end  of 

y  10  years  from  the  teste  of  any  commission,  all  such  laws,  ordi- 

nances, and  constitutions,  as  were  made  by  virtue  of  it,  and 
written  in  parchment,  indented,  and  sealed,  as  before-mentioned, 
without  certificate  or  the  royal  assent,  shall  continue  in  force  for 
one  year  next  ensuing  the  end  of  the  10  years  :  and  during  that 
year  power  is  given  to  the  justices  of  peace  to  execute  the  powers 
[  121  ]  of  the  former  commissioners,  unless  in  the  mean  time  a  new 
commission  issue  :  which  was  to  enable  the  justices,  in  cases  of 
particular  urgency,  to  finish  what  might  have  been  left  undone 
for  want  of  time  under  the  expired  commission.  But  as  this 
case  is  not  shewn  to  be  within  the  latter  statute,  it  must  be  go- 
verned by  the  general  provision  of  that  of  Hen.  8.  The  autho- 
rity of  Callis  (a)  is  express,  that  "  all  other  laws  and  ordinances 
of  sewers  which  are  but  made  and  writ  in  paper  ;  or  which  be 
but  in  parchment,  and  not  indented  ;  or  which  be  indented  also, 
if  not  sealed  ;  continue  in  force  no  longer  than  that  commission 
continueth  by  the  power  whereof  they  were  made."  Besides, 
here  was  a  discontinuance  in  point  of  time  between  the  expiration 
of  the  justices'  year  and  the  issuing  of  the  new  commission. 
Then  the  mischief  suggested  of  making  persons  trespassers  by 
relation  could  not  happen  ;  for  whatever  was  done  under  a  valid 
decree,  while  the  commission  under  which  it  was  made  continued 
in  force,  and  for  one  year  afterwards,  would  be  always  justi- 
fiable ;  but  nothing  remaining  afterwards  to  be  done  could  be 
justified  under  a  new  commission  :  and  here  the  most  impor- 
tant part  of  all,  namely,  the  levying  the  money  by  a  rate  on  the 
Level,  remains  still  to  be  done. 

Lord  Ellenborough,  C.  J.,  said  that  this  was  a  point  of 
great  importance  and  novelty,  and  they  would  consider  of  it. 
The  case  accordingly  stood  over  till  this  term,  when  his  Lord- 
ship delivered  the  judgment  of  the  Court. 

This  came  before  the  Court  on  a  return  made  by  the  com- 


(a)  Callis,  286. 

missioners 
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missioners  of  sewers  to  a  writ  of  mandamus  commanding  *  them         1807. 
to  make  a  rate  on  all  persons  holding  messuages,  lands,   teuu-         ~~ ~ 
ments,  and  hereditaments  within  the  Level  of  I/untspill,  which       against 
have  or  may  have  hurt  or  damage  by  inundation  of  the  sea  for     The  Corn- 
want  of  a  sufficient  sea-wall,  or  who  may  have  benefit  by  pre-  missioners  of 
venting  such  inundation;  for  repaying  to  the  Marquis  of  Bucking-     ^ewers  or 
//a;/!,  John  Tynle,  Esq.  Henri/  Gould,  clerk,  Robert  JeJJeri/,  and     *  r  m'  j 
Joseph  llanburjj,  the  sums  of  money  respectively  expended  and 
paid  by  them  to  the  collector,  beyond  their  proportions  of  the 
expenditure  in  making  a  sea-wall  or  bank.     On  the  face  of  the 
return  it  appears,  that  a  former  commission  of  sewers  issued  un- 
der the  great  seal,  dated  the  15th  of  April,  179.5.  That  the  com- 
missioners acting  under  that  commission,  at  a  court  of  sewers 
held  on  the  29th  of  June,  1799,  did  make  and  ordain  a  certain 
order  and  decree  under  their  hands  and  seals,  whereby  they  or- 
dered, decreed,  directed,and  appointed, thata new  sea-wall  should 
be  built,  and  that  all  and  every  person  and  persons  who  had  or 
held  any  messuages,  lands,  tenements,  and  hereditaments,  within 
the  Level  of  JJunlspill,  which  had  or  might  have  any  hurt,  loss, 
or  disadvantage  by  inundations  of  the  sea  there,  for  want  of  a 
sufficient  wall  there,  or  which  had  or  might  have  any  benefit  by 
preventing  such  inundations,  ought  to  be  charged  with  the  erect- 
ing and  building  such  wall.  And  the  commissioners,  at  the  said 
court,  did  by  their  said  decree  further  order,  that  the  Marquis  of 
Buckingham,  and  the  other  persons  named  in  the  order,  should 
pay  to  the  collector  the  sum  of  3000/.  Is.  lOd.  which  they  ad- 
judged to  be  the  expence  of  erecting  the  said  wall,  in  certain 
specified  proportions;  which  sums  were  to  be  repaid  to  them  out 
of  the  sums  to  be  raised  by  virtue  of  a  rate  or  assessment  to  be 
thereafter  made.     That,  in  pursuance  of  that  order  and  decree,      [   123  ] 
great  part  of  the  new  sea-wall  had  been  built,  and  great  part  of 
the  said  sum  of  3000/.   Is.  lOd.  has  been  laid  out  about  the 
building  it.  That  the  former  commission  of  sewers,  under  which 
the  commissioners  made  the  above  order  and  decree,  expired  on 
the  13th  of  April,  ISO.) /according  to  the  provisions  of  the  statute. 
That  a  year  after  its  expiration  a  new  commission  of  sewers  issued, 
dated  loth  of  April,  1806,  appointing  the  defendants  commis- 
sioners; and  that  the  order  and  decree,  or  that  part  of  it  which 
directed  all  persons  who  had  messuages,  lands,  tenements,  and 

heredi- 
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1807.         hereditaments,  within  the  Level,  which  might  have  loss  by  inun- 

The~KiNG  dat,on'  or  Denefit  by  the  wal1)  to  °e  charged  Avith  the  erecting 
against        'lt> na(*  not  been  carried  into  execution  during  the  10  years'  conti- 

The  Com-  nuance  of  the  commission,  or  during  the  year  which  elapsed 
missioners  of  between  the  expiration  of  that  commission  and  the  issuing  of  the 

g  r  or  present  commission.  Upon  these  facts,  so  appearing  on  the  writ 
and  return,the  question  is,  Whether  the  commissioners  under  the 
present  commission  have  authority  to  carry  into  execution  or  en- 
force the  order  and  decree  of  the  late  commissioners,  by  making  a 
rate  on  the  several  persons  holding  lands,  &c.  within  the  Level, 
as  required  by  the  writ  of  mandamus?  And  we  think  they  have 
not.  The  stat.  23  II.  8.  c.  5.,  directing  the  form  of  the  com- 
mission of  sewers,  and  the  powers  of  the  commissioners,  provides 
by  sect.  17.  that  such  lazes,  acts,  decrees,  and  ordinances,  as  shall 
happen  to  be  made  by  the  said  commissioners,shall  stand  good  and 
effectual,  and  be  put  in  due  execution,  so  long  time  as  their  com- 
mission endureth,  and  no  longer  ;  except  the  said  laws  and  ordi- 
nances be  made  and  engrossed  in  parchment,  and  certified  under 
the  seals  of  the  said  commissioners  into  the  King's  Court  of  Chan- 

[  124  ]  eery,  and  then  the  king's  royal  assent  be  had  to  the  same.  The 
stat.  23  H.  8.  c.  5.  was  made  to  endure  for  20  years  only,  the 
stat.  3  &  4  Ed.  6.  c.  8.  makes  the  stat.  of  Hen.  8.  perpetual ; 
adding  thereunto,  that  every  commission  of  sewers  thereafter  to 
be  awarded  shall  continue  for  the  term  of  5  years  next  after  the 
teste  of  such  commission, unless  the  same  commission  shall  other- 
wise be  discharged  within  the  same  time  by  supersedeas.  Then 
came  the  stat.  \3Eliz.  c.  9.,  which  enacts  that  all  commissions 
of  sewers  shall  stand  andcontinue  in  force  for  lOyears  next  en- 
suing the  date  of  every  such  commission,  unless  the  same  be  re- 
pealed or  determined  by  reason  of  any  new  commission  in  that 
behalf  made,  or  by  supersedeas.  And  all  such  laws,  ordinances, 
and  constitutions,  as  shall  be  duly  made  by  force  of  any  such 
commission,  according  to  the  effect  and  tenor  limited  in  any  for- 
mer statute  touching  commissioners  o(se\\ers,and  being  written  in 
parchment  indented,and  under  the  seals  of  the  said  commissioners, 
or  six  of  them,  shall  without  any  certificate  to  be  made  into  the 
Court  of  Chancery,  and  without  the  royal  assent,  stand  and  con- 
tinue in  full  force  and  effect,  notwithstanding  any  determination 
by  supersedeas,  until  such  time  as  the  same  laws,  constitutions, 

and 
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and  ordinances  shall  be  altered,  repealed,  or  made  void  by  the         1807. 
commissioners  after  to  be  appointed.     Sect.  2.  provides,  that,         ~ 

after  the  end  of  10  years  from  the  teste  of  a  commission  of  sowers,  .    . 

.  .  against 

all  such  laws,  ordinances,  and  constitutions,  as  were  made  by  The  Corn- 
virtue  of  such  commission,  and  written  in  parchment  indented,  and  missioners  of 
seated,  as  aforesaid,  without  certificate  thereof,  or  royal  assent  j*werfi  ,or 
had,  shall  continue  in  force  for  one  year,  notwithstanding  the 
determination  of  the  commission  by  the  expiration  of  10  years ; 
and  the  justices  of  peace  shall  during  that  year  have  power  to 
execute  the  same.  Provided,  that  if  a  new  commission  issue,  the  [  125  ] 
power  of  the  justices  shall  cease.  In  the  present  case  the  com- 
mission of  sewers,  under  which  the  commissioners  acted  who 
made  the  order  or  decree  in  question,  and  which  is  attempted  to 
be  enforced  by  this  writ  of  mandamus,  continued  in  force  for 
the  space  of  10  years  from  the  date  of  it ;  viz.  from  the  13th  of 
April  1795  to  the  13th  of  April  1805  :  and  after  its  expiration 
a  year  intervened  before  the  date  of  the  new  commission,  15th 
April,  1806.  So  that  under  the  above  stat.  of  the  13th  of  Eliz.aW 
laws,  ordinances,  and  constitutions,  though  written  in  parch- 
ment indented  and  sealed,  (which  was  not  the  case  of  the  order 
in  question,)  had  ceased,  and  were  no  longer  in  force  at  the 
time  of  issuing  the  present  commission.  Is  then  the  order  and 
decree  of  the  29th  of  June  1799,  made  and  ordained  by  the 
late  commissioners  as  stated  in  the  writ  and  returns,  an  "  act, 
u  decree,  law,  ordinance,  or  constitution,"  within  the  meaning  of 
the  several  acts  of  parliament  above  referred  to  ?  The  statute  of 
Hen.  8.  using  the  terms  lazes,  acts,  decrees,  and  ordinances  ;  and 
the  statute  of  Eliz.  using  the  words  laws,  ordinances,  and  consti- 
tutions. On  the  part  of  the  prosecutors  of  the  writ  it  has  been 
argued,  that  decrees,  laws,  and  ordinarices,  mentioned  in  the  sta- 
tutes, mean  laws  of  general  regulation,  and  not  orders  and  decrees, 
such  as  the  one  in  question,  which  is  in  the  nature  of  a  judgment. 
That  to  construe  it  otherwise,  and  to  hold  that  the  order  and  de- 
cree is  no  longer  binding,  after  the  expiration  of  the  commission, 
would  be  to  subject  all  who  have  acted  under  such  order  and 
decree  to  actions  against  them,  in  which  they  could  not  justify 
under  such  expired  order.  But  we  do  not  find  any  authority 
cited  for  this  distinction.  The  acts  of  parliament  mean  to  ex- 
press the  same  things  by  the  different  words  used :  the  laws,  acts,      (125  1 

decrees, 
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The  King 
against 


Somerset. 


1807.  decrees,  and  ordinances  mentioned  in  the  act  of  //.  8.  must  mean 
the  same  things  as  lazes,  ordinances,  and  constitutions,  mentioned 
in  the  act  of  Queen   Elizabeth  ;  and  nothing  is  to  be  found  in 

The  Com-  the  acts  of  parliament  to  restrain  the  generality  of  the  expres- 
missioners  of  sions.     And  it  does  not  seem  as  if  any  danger  were  to  be  ap- 

\f^fjs  'or  prehended,  that  those  persons  who  had  acted  under  the  decrees 
of  the  commissioners,  during  the  existence  of  the  commission, 
or  while  the  decrees  continued  in  force,  would  be  subjected  to 
actions  :  for  they  would  be  in  the  situation  of  persons  who  had 
acted  under  the  authority  of  a  law  while  it  was  in  force,  which 
had  since  expired  ;  but  which  was  of  force  to  protect  them  during 
the  time  they  had  acted,  and  required  its  protection.  As  to  so 
much  therefore  of  the  decree  as  has  been  acted  upon  and  carried 
into  execution  during  the  time  of  the  late  commissioners,  it  is 
effectual ;  and  what  has  been  done  under  it  has  been  done  under 
a  competent  authority  :  such  part  of  it  as  has  not  been  carried 
into  execution  cannot  now  be  enforced  on  the  foot  of  that  order 
or  decree,  because  it  has  ceased  to  have  any  authority  ;  and  ap- 
plication must,  therefore,  be  made  to  the  new  commissioners  to 
re-enact  it.  For  these  reasons  we  are  of  opinion  that  the  re» 
turn  to  the  mandamus  is  good,  and  must  be  allowed. 


i\  the  Forty-eighth  Vf.ar  or  (JEORHE  III.  I?7 

1807. 

The  King  against  The  Inhabitants  of  St.  George,       Thursday, 
.Middlesex.  1s'u0'  26tU' 


A 


RATE  was  made  and  allowed  on  the  30th  of  Maty,  1806,   By  the  con- 
fer the   relief  of  the  poor  of  the  parish  of  St.  George,  in   struction  of 
the  county  of  Middlesex,  in  which  the  London  Dock  Company   v!^^."  *9 
were  assessed  for  warehouses  and  erections  within  the  scite  of  c    47    tlie 
the  London  Docks,  and  for  the  docks,  in  the  sum  of  975/.,  being    London 
a  rate  of  Is.  3d.  in  the  pound,  upon  an  annual  value  of  15,6001.;    Dock  ( ,om- 

froni  which  rate  the  I,ondon  Dock  Company  appealed  to  the  Ses-   j '    * 

i       j     i  i  [)1p,  even 

sions,  who   allowed  the  appeal,  and  amended  the  rate,  by  re-   during  thP 

ducing  the  assessment  on  the  company  to  1391.  8s.  Id.,  subject   first  VI  years 

to  the  opinion  of  this  Court  on  the  following  case  : —  of  their  esta- 

i  p  ,i         j   t    nft        ]    in  n     "  n  i~        i  biidrmont, to 

In  pursuance  ot  the  stat.  jO  and  40  Geo.  3.  c.  47.  a  bason,   .     ratp<j  f'o[. 

a  large  dock,  and  an  extensive  quay,  have  been  constructed,  and   t[u,  fair  a„. 
several  warehouses  erected,  within  the  limits  mentioned  in  that   nual  value  of 
act.     On  the  11th  of  January,  1805,  three  of  the  Lords  Com-   their  zcare- 
missioners  of  the  Treasury  certified,  that  the  several  works  fol-   oti)er  'woriiS 
lowing,  viz.  the  bason  at  Hell  Dock,  the  dock  communicating  winch  are 
therewith,  the  tobacco  warehouse,  and  certain  other  warehouses,   finished  and 

vaults,  and  quays,  particularly  enumerated,  all  situated  within  the  productive, 

•ii-  .  xi  •  i  .    •  though  all 

premises  belonging  to  the. company,  were  then  so  Jar  completed  ^    works 

as  to  be  fit  and   proper  in  every  respect  for  the   *  reception  of  directed  by 

tobacco,   rice,  wine,  brandy,   geneva,  and  other  spirits  ;   which   the  act  bo 

certificate  was  published  in  the  .London  Gazette,  and  in  two  morn-   u,ot  c?m",y 

ii  i   ,     i  •      t       ,  i      o  ,i  .         pleted.     Hut 

ing  papers  usually  circulated  in  London,  on  the  following  day.   |.ucj1  (,om_ 

pleted  works 
must,  under  such  circumstances,  be  rated  for  their  value  at  the  rate  of  S-J-rf.  in  the 
pound  ;  such  being  the  rate  calculated  upon  by  the  Legislature  to  raise  \3l.)l.  S?.  Id, 
per  quarter  upon  £.596C).,  the  average  rental  for  10  years  preceding  the  act  of  par- 
liament on  the  premise  >  destroyed  by  the  company  in  making  their  works;  and 
which  quarterly  sum  the  company  were  at  all  events  bound  to  pay  to  the  parish 
during  the.  Ii  years,  or  until  the  works  were  completed,  whether  those  works 
were  productive  or  not.  Hut,  when  productive  be)  ond  that  sum,  the  surplus  is 
to  be  taken  in  the  first  instance  by  the  company,  hi  order  to  reimburse  them- 
selves what  they  may  have  advanced  to  the  parish,  to  make  good  the  deficiencies, 
before  any  such  productive  surplus  existed,  until  the  company  shall  be  reimbursed. 
Therefore,  until  these  purposes  are  effected,  a  rate  made  on  the  increased  real  va- 
lue of  the  dock  premises  at  more  than  S-!(A  in  the  pound,  or  a  rate  of  s'</.  in  the 
pound  on  the  old  average  value  of  the  premises  before  the  erection  of  the  e.ompaiM  '- 
ivoiks,  and  below   the  increased  value  of  the  new  woiks.  is  in  either  rase  ;  ad. 

On  l«?S   ; 
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1807.        On  the  29th  of  May,  1805,  a  similar  certificate  was  made,  and 
„,,      ~         duly  published  on  the  following  day,  relative  to  the  warehouse 

against  ^°'  ^'»  on  tne  ^*  s'^e  °^  tne  dock.  C*n  tne  17th  of  May, 
The  Inhabit-  1805,  a  similar  certificate  was  made,  and  duly  published  on  the 
ants  of  following  day,  relative  to  the  warehouses  No.  2.  and  5.,  on  the 
M  °  E  north  side  of  the  dock,  and  the  vaults  underneath,  &c,  and  the 
quay  in  front  of  the  same.  And  on  the  1st  of  June,  1805,  a  si- 
milar certificate  was  made,  and  published  on  the  following  day, 
relative  to  the  warehouse  No.  4.,  on  the  north  side  of  the  dock, 
the  vault  underneath  it,  and  the  quay  in  front  of  the  same.  On 
the  31st  of  Jan.  1805,  the  principal  dock  and  outer  bason  was 
opened  for  the  reception  of  shipping;  and  from  that  time  down 
to  the  making  of  the  rate,  ships  were  received  in  the  dock  and 
bason,  and  their  cargoes  unloaded  on  the  quays,  and  great  part 
stowed  in  the  warehouses ;  and  the  rates  prescribed  by  the  sta- 
tute for  dockage,  quayage,  wharfage,  &c.  were  paid  there  to 
the  London  Dock  Company.  In  January,  1806,  a  dividend,  pur- 
suant to  the  statute,  of  two  and  a  half  per  cent.,  and  property- 
tax  thereon,  was  declared  and  paid.  The  capital  upon  which 
that  dividend  was  paid  exceeds  1,200,000/.  On  the  1st  of  Sep- 
tember, 1804,  a  warehouse  for  tobacco,  being  part  of  the  said 
warehouses,  was  agreed  to  be  let  by  the  London  Dock  Company 
for  15,600/.  per  ami.  gross  rent ;  the  company  paying  all  taxes; 
such  rent  to  commence  from  the  first  of  February,  1805  :  and 
the  company  received  the  said  rent  from  the  last-mentioned  date 
until  the  making  of  the  said  rate.  The  said  tobacco  warehouse, 
T  129  1  ana*  the  dock  and  quay,  and  the  said  warehouses,  Nos.  1,  2,  3? 
4,  and  5.,  on  the  north  side  of  the  dock,  and  the  bason,  are  all 
within  the  parish  of  St.  George,  and  are  of  a  higher  annual  value 
than  the  sum  at  which  the  company  are  assessed  for  the  same. 
The  act  of  parliament  empowers  the  company  to  purchase  a  very 
large  extent  of  ground,  comprising  about  96  acres  ;  of  which 
about  50  only  are  yet  used,  and  it  is  intended  to  use  the  re- 
mainder. Various  works  are  now  in  their  progress,  and  car- 
rying into  execution  with  as  much  expedition  as  the  nature  of 
the  case  will  allow.  Of  19  warehouses  within  the  parish  of  St. 
George,  begun  before  the  date  of  the  rate,  six  only  (including 
the  tobacco  warehouse,)  were  then  finished,  and  in  use.  Another 
entrance  to  the  dock  at  the  Hermitage  remains  to  be  made  ;  and 
the  company  are  now  treating  with  the  proprietors  of  the  land 

adjoining 
1 
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adjoining  for  the  purchase  of  the  same.     From  Midsummer        1807. 
1801  until  the  making  of  the  rate  appealed  against,  the  London     _      j7~ 
Dock  Company  paid  the  parish  of  St.  George  139/.  8s.  Id.  quar-        against 
terly ;  the  same  being  calculated,  pursuant  to  the  directions  of  The  Inhabit- 
the  statute,  on  an  average  of  the  produce  of  the  poor's  rate  for    (    a,,ts  of 
10  years  preceding  on  the  premises  destroyed  by  the  company.   J.'  .^  ' 

It  was  afterwards  added  to  the  case,  that  the  parish  has  not  yet 
reimbursed  the  company  any  part  of  the  sums  advanced  by  the 
company  to  the  parish  in  respect  of  the  deficiencies  in  the  assess- 
ments for  the  poor  rates.  And  the  company  has  not  paid  either 
the  rate  in  question  or  any  subsequent  rate. 

The  case  was  argued  in  last  Trinity  term  by  Best  Serjt.,  Gar- 
row,  Uolroyd,  Poole?/,  and  Bosanquet,  for  the  company ;  and 
by  The  Attorney  General,  Gurney,  and  Gleed,  for  the  parish. 
And  now 

Lord  Ellen  borough, C.J. delivered  the  opinion  of  the  Court. 
This  matter  comes  before  the  Court  on  a  motion  to  quash  an 
order  of  sessions,  allowing  an  appeal  of  the  London  Dock  Com- 
pany against  a  rule  made  for  the  relief  of  the  poor  of  the  parish 
of  57.  George,  Middlesex,  by  which  the  company  were  assessed 
for  warehouses  and  erections  within  the  scite  of  the  London 
docks,  and  for  the  docks,  in  the  sum  of  975/.:  being  a  rate  of 
1.9.  3d.  in  the  pound  upon  an  annual  value  of  15,600/.;  and  re- 
ducing the  rate  on  the  company  to  139/.  8s.  Id.,  subject  to  the 
opinion  of  this  Court  upon  a  case  stating,  among  others,  the  fol- 
lowing facts ;  to  which  it  is  sufficient  to  advert  in  giving  the 
judgment  of  the  Court.  In  pursuance  of  the  stat.  39  &  40 
Geo\  3.  f.  47.  a  bason,  a  large  dock,  an  expensive  quay,  and  se- 
veral warehouses,  having  been  erected  within  the  limits  men- 
tioned in  the  act,  three  of  the  Lords  Commissioners  of  the  Trea- 
sury on  the  12th  of  January,  1805,  and  on  the  24th  of  Maij  \\\ 
the  same  year,  made  certificates,  that  a  bason,  certain  docks, 
quays,  and  warehouses,  mentioned  in  those  certificates,  were  so 
far  completed  as  to  be  lit  and  proper  for  the  reception  of  certain 
commodities  therein  mentioned;  which  certificates  were  pub- 
lished in  the  London  Gazette.  That,  subsequent  to  these  certifi- 
cates, ships  had  been  received  into  the  docks,  their  cargoes  un- 
loaded on  the  quays,  stowed  in  the  warehouses,  and  the  rates 
prescribed  by  the  statute  for  the  dockage,  quayage,  wharfage,  &c. 
paid  to  the  company.  That  various  works  are  now  in  their  pro- 
gress,and  carrying  into  execution  with  as  much  expedition  as  the 
Vol.  IX.  II  nature 
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1807.  nature  of  the  case  will  allow.  That  of  nineteen  warehouses  be- 
~~"  gun  before  the  making  the  rate,  six  only  were  then  finished  and 
•    ',        in  use  :  and  that  another  entrance  dock  at  the  Hermitage  re- 

The  Inhabit-  mains  to  be  made.  And  that  from  *  Midsummer  1801,  until  the 
ants  of       making  the  rate  appealed  against,  the  company  have  paid  the 

St,  George,  parjsn  J 39/.  85.  Id.  quarterly;  the  same  being  calculated  pur- 
*T  131  V  suan*  *°  *',e  directions  of  the  statute  on  the  premises  destroyed 
by  the  said  company;  being  at  the  rate  of  S\d.  in  the  pound  per 
quarter,  upon  3966/.,  the  average  rental  calculated  upon  the 
ten  years  preceding  the  act  of  parliament ;  and  the  rate  ap- 
pealed against  being  at  the  rate  of  lad.  in  the  pound  upon  a 
rental  of  15,600/.  And  it  is  further  stated,  by  an  addition  to 
the  case,  that  the  parish  has  not  yet  reimbursed  the  company  any 
part  of  the  sums  which  have  been  advanced  by  them  to  the  parish 
in  respect  of  the  deficiencies  in  the  assessments  for  the  poor's  rates. 
Upon  this  case  two  questions  have  been  made,  1st,  AVhether 
during  the  space  of  12  years  from  the  passing  the  stat.  39  &  40 
Geo.  3.,  the  company  are  exempted  from  paying  a  larger  sum 
than  the  average  produce  of  the  poor's  rate  from  Lady-day  1790 
to  Lady-day  1800,  if  all  the  works  directed  by  the  act  be  not 
completed;  though  others  of  the  works  should  be  finished  and 
be  productive.  And,  2dly,  Although  the  company  during  such 
period,  and  under  such  circumstances,  may  not  be  liable  to  pay 
a  larger  sum  for  the  docks  and  quays  ;  whether  they  be  not  liable 
to  pay,  on  account  of  the  warehouses  they  have  built,  a  further 
sum  beyond  such  average  rate.  And  with  respect  to  this  last 
question,  we  think  that  the  docks,  quays,  and  warehouses  stand 
on  the  same  footing  :  for  the  59th  section  of  the  act,  which 
gives  the  company  a  power  to  receive  rates  and  duties,  gives 
them  a  duty  for  every  article  of  merchandize,  ichieh  shall  be 
landed  within  the  dock  premises,  not  exceeding  the  rate  or  charge 
theretofore  usually  paid  in  the  port  of  London,  for  landing,  load- 
ing, and  housing  every  such  article,  during  the  year  1798:  from 
[  132  .1  whence  it  may  be  fairly  inferred,  that  the  Legislature  meant  that 
there  should  be  buildings  or  warehouses,  in  which  goods  might 
be  housed  on  their  being  landed  ;  and  that  warehouses  for  such 
purpose  were  considered  by  the  Legislature  as  a  part  of,  and 
comprehended  within,  the  description  of  the  dock  premises.  As 
to  the  first  question;  that  depends  on  the  construction  of  the 
106th  section  ;  it  is  in  subslanee  as  follows.  That  during  the 
term  of  12  -vear*.  or  until  the  works  directed  by  the  act  should 

be 
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be  completed,  the  company  should  be  liable  to  the  extent  of  the        1807. 

averagesum  raised  for  the  last  10  years  preceding  the  passing  the         — 

act  to  make  good  the  deficiency  occasioned  by  the  alterations,        *     .  "*G 

,  i      » i         against 

or  making  the  docks,  and  other  works  and  premises  which  should   The  Inlialiit- 

belons;  thereto.  And  that  when,  after  the  act  should  be  carried  nntsof 
into  execution,  the  produce  of  the  several  assessments  for  all  and  St.Gkoiioe, 
singular  such  houses,  lands,  and  hereditaments,  as  should  be  l  D  Ei2X 
standing  upon,  or  be  part  of  the  lands  purchased  for  making  the 
said  docks  and  other  works,  should  at  the  same  rate  per  pound? 
(that  is,  at  the  rate  at  which  such  average  sum  was  calculated) 
raise  a  larger  sum  than  the  assessments  from  Lady-day  1 7 fj 0  to 
Ijady-day  1800,  in  respect  to  the  houses  and  lands  to  be  pur- 
chased by  the  company,  raised  within  that  period  ;  that  then 
the  surplus  should,  in  the  first  place,  be  applied  from  time  to 
time  to  reimburse  the  company  what  they  should  have  paid  for, 
or  in  respect  of  the  deficiencies  occasioned  by  the  alterations 
caused  by  making  the  docks  and  other  works,  until  the  com- 
pany should  be  wholly  reimbursed  and  repaid  all  the  monies 
they  should  have  paid  on  account  of  the  deficiencies.  From 
this  statement  of  the  section  it  appears,  that  its  first  object  was 
to  indemnify  the  several  parishes,  within  which  the  dock  works 
were  carried  on,  from  the  deficiencies  in  the  rates  which  should  [  133  ] 
be  created  by  the  alterations  made  by  the  company  ;  which  al- 
terations it  was  foreseen  would  render  a  great  deal  of  property 
unproductive  for  a  time,  and  not  the  subject  of  an  assessment. 
And  the  means  by  which  it  provided  for  this  object  was  the  im- 
posing on  the  company  an  obligation  to  pay  any  deficiency  to 
the  extent  of  an  average  assessment  for  the  preceding  ten  years. 
And  had  the  act  had  nothing  else  in  its  contemplation  than 
making,  as  was  contended,  a  bargain  by  which  the  company 
should  be  bound  to  pay,  and  the  parish  to  receive,  for  12  year-, 
or  until  the  works  were  finished,  a  certain  sum,  the  clause  would 
have  stopped  at  the  proviso  :  instead  of  which  it  proceeds  to 
provide  for  its  second  object,  by  directing  what  shall  be  done 
with  the  surplus,  when,  after  the  act  should  be  carried  into 
execution,  a  larger  sum  should  be  raised  at  the  same  rate  pi  r 
pound  than  the  produce  of  the  several  assessments  on  the 
houses  and  lands  purchased  by  the  company.  This  second 
object  was  the  reimbursing  the  company  the  sums  they  should 
have  paid,  on  account  of  the  deficiencies  :  and   this  reimburso- 

H    ~  ment 


133  CASES  in  MICHAELMAS  TERM 

1S07.        ment  was  to  be  effected  by  paying  such  surplus  to  them.     But 

,'    ,/         as  it  is  clear  that  there  could  be  no  surplus,  unless  the  sum 
The  King         .  ,   .  .     „  u 

against       raised  at  the  same  rate  per  pound  could  increase,   it  follows 

The  Inhabit-  that  the  intention  of  the  Legislature  was,  that  the  docks,  quays, 

ants  of       ancj  other  new  works,  made  by   the  company,  should  be  as- 

tJ'      eokgej  sessed  ;  and  not  that  a  sum  equal  to  the  deficiencies,  calculated 
Middlesex.  l  . 

on  an  average   for  the    10  years   before  the  passing  the  act, 

should  be  paid  for  the  space  of  12  years,  or  until  the  work  di- 
rected by  the  act  should  be  completed.  We  therefore  think 
the  intent  of  the  Legislature  was,  that  as  soon  after  the  act 
should  have  been  carried  into  execution,  and  the  docks  became 
so  productive  as,  at  the  same  rate  per  pound  as  that  by  which 
[  134  ]  the  sum  of  139/.  8s.  Id.  per  quarter  was  raised,  say  at  8{d.  in 
the  pound,  to  raise  a  larger  sum  ;  that  the  docks  and  other 
productive  works  should  be  assessed  at  that  rate,  according  to 
their  rental  or  other  rule  observed  in  making  rates.  But  as 
it  appears  in  this  case,  that  the  rate  appealed  against  was  a 
rate  of  Is.  3d.  in  the  pound ;  whereas  the  rate  by  which  the 
139/.  8s.  Id.  was  raised  was  at  %\d.  in  the  pound  ;  the  assess- 
ment appealed  against  is  bad,  as  having  been  made  at  a  higher 
rate  than  the  act  directs.  And  on  the  other  hand,  as  the 
Sessions  have  reduced  the  sum  to  what  a  rate  of  %\d.  in  the 
pound  would  produce  upon  a  rental  of  3966/.,  instead  of  re- 
ducing it  to  what  a  rate  8-fe?  in  the  pound  would  produce  on 
a  rental  of  15,600/.  (which  we  assume  to  be  the  fair  rental  of 
the  productive  works,)  their  order  is  wrong,  and  must  be  quash- 
ed, and  a  new  rate  be  made :  for  we  think,  that  it  is  evident 
from  the  recital  of  the  first  section  of  the  stat.  43  Geo.  3.  and 
the  statement  of  the  facts  in  this  case,  that  the  works  directed 
by  the  stat.  39  &40  Geo.  3.  have  not  yet  been  completed ;  and 
till  then,  or  the  expiration  of  the  12  years  mentioned  in  the 
statute,  and  (while  there  is  any  thing  remaining  to  be  paid  to  the 
company)  the  operation  of  the  106th  section,  on  which  the 
goodness  of  the  rate  depends,  is  to  continue. 


in  the  Forty-eighth  Year  ot  (lEOUGE  111.  13) 

1807. 

OCallaghan  and    Fagan,  surviving    Executors   of      Thursday, 
VVm.  Stopfoiid,  against  Sir  John  Ingilby,  Bart.  &"»■  soth. 

THE  plaintiffs  declared  in  debt  on  two  bonds  to  the  testator,  1  •  Where 

one  of  them  dated  the  8th  of  April,  1191,  in  the  penal  sum  ijfe^onveyed 

of  3600/.,  conditioned  for  payment  to  him  of  an  annuity  of  200/.  estates  to 

during  the  life  of  the  defendant ;  the  other  dated  7th  of  June,  trustees  for 

1794,  in  the  penal  sum  of  1800/.     The  condition  of  the  first  ?9  >"ea">  if 
,  -      i  i  •     i  n    i       he  should  so 

bond  set  forth  an  oyer,  recited  an  indenture  tripartite,  ot  the   jOI)(r  |jve    -n 

same  date  as  the  bond,  made  between  the  defendant  of  the  first   trust  to  raise 

part,  W.  Morland  and  T.  Hammersley,  bankers  and  partners,  of  money  by 

the  second  part,  and  the  testator  TV.  Stanford  of  the  third  part ;   the  6.rant  f 

.  ,  annuities  tor 

recitingthat  il/o/Vff«rfand//«;«mcr5/^,  in  pursuance  of  the  trusts   j)is  y]fe.  an(j 

of  that  indenture,  and   with  the  defendant's  privity,  had  con-  afterwards 

iracted  with  Stopford  for  the  sale  of  an  *  annuity  of  200/.  to  him   he  and  the 

trustees 
granted  ait 
annuity  to  one  by  deed,  reciting  the  former  conveyance  to  the  trustees  ;  it  is  not  ne- 
cessary by  the  annuity  act  17  Geo.  3.  c.  26.  to  enrol  a  memorial  of  the  trust  deed  ;  it 
not  being  "  a  deed,  instrument,  or  assurance  whereby  any  annuity  is  granted,"  but 
only  a  deed  of  conveyance  to  those  who  afterwards  granted  the  annuity,  and  consti- 
tuting their  title  to  the  estate  charged  therewith. 

cl.  Where  the  memorial  of  a  bond,  conditioned  to  secure  an  annuity,  recited  in  the 
condition  an  indenture  between  the  same  parties,  and  part  of  the  same  assurance, 
which  stated  the  annuity  to  be  granted  "for  the  price  of  1800/.,  which  said  sum  of 
"  1800/.  ;?as  paid  by  the  grantee  to  the  grantors  by  his  draft  on  R.  and  Co.,  his 
"  bankers,  at  or  before  the  sealing  and  delivery  of  the  said  indenture  and  bond  ;"  and 
the  memorial  of  the  said  indenture  stated  that  the  indenture  witnessed  that  "  in  con- 
"  sideration  of  1S00/.  to  the  grantors,  in  hand  paid  by  the  grantee,  and  which  was 
"paid  to  them  by  his  draft  on  li.  and  Co.,  his  bankers,  &c.  the  payment  and  receipt 
"  of  which  said  1800/.  the  grantors  did  thereby  acknowledge"  the  annuity  was 
granted  :  this  does  sufficiently  import,  that  the  consideration-money  teas  actually  re- 
reived  by  the  grantors,  through  the  medium  of  the  draft,  before  the  execution  of  the 
deeds  granting  the  annuity  ;  so  as  to  dispense  with  the  necessity  of  setting  out  in  the 
memorial  the  particulars  of  such  draft,  with  the  time  of  payment. 

3.  The  annuity  act  does  not  require  that  the  estates  charged  with  the  annuity 
should  be  specifically  set  forth  in  the  memorial  ;  and  therefore  it  is  no  objection  that 
the  memorial  only  stated  the  annuity  to  be  charged  on  all  the  grantor's  estates  in  the 
county  of  York,  and  all  other  his  premises  conveyed  to  certain  trustees. 

4.  It  is  no  objection  to  the  memorial  of  the  deed  granting  the  annuity,  that  it 
stated  it,  in  general  terms,  to  contain  "  powers  of  distress  and  entry,  as  stated  in  the 
L-  deed  ;"  for  tiie  Annuity  Act  does  not  require  such  powers  to  be  stated,  except  .-o 
far  as  they  create  a  trust,  which  brings  them  within  the  branch  of  the  act  relating  to 
trustees.     Nor, 

5.  Is   the    memorial    required  to  btate   the  covenants  of  the  grantors  for  the  due 

payment  of  the  anuuity.  .      .  r    .  nr    -, 

J  J  during      v|    loi?  ] 
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15507. 
O'Calla- 

OIIA.V 

against 
Ingilby. 

Pleas. 
1st,  Non  est 
factum. 
2d,  No  me- 
morial of  the 
bond. 
3d,  Inden- 
ture of  \  1  th 
March  1794, 
raisingtrusts 
in  Morland 
and  Ham- 
mersley. 

That  several 
prior  annui- 
tants had 
agreed  to  re- 
sell and  sur- 
render their 
annuities  ; 
and  others  to 
release,  Sfc. 
and  accept 
new  securi- 
ties. 


I    1-7  ] 


Drtnise  to 
Morland  and 
UammerHley 
for  99  years, 
/!'  Ingilby  so 
long  lived, 
upon  trust  to 
raise  money 
by  granting 
annuities. 


during  the  defendant's  life,  and  to  be  secured  in  the  manner 
therein  mentioned,  for  1800/.,  which  Stopford  paid  to  Morland 
and  Ilammersley,  by  his  draft  on  Ransom  and  Co.,  his  bankers, 
at  or  before  the  sealing;  and  delivering;  of  the  said  indenture  and 
of  this  bond,  to  be  by  them  applied  upon  the  trusts,  mentioned 
in  the  same  indenture;  the  defendant  then  pleaded,  1st,  Non  est 
factum.  2dly,  That  there  was  ?io  memorial  of  the  bond  enrolled 
in  the  C.  of  Chancery,  pursuant  to  the  Annuity  Act,  17  Geo.  3. 
e.  26.  Sdly,  That  by  indenture  of  the  1 1  th  of  March,  1704,  be- 
tween the  defendant,  and  Morland  and  Ilammersley  ;  after  re- 
citing that  the  defendant  was  seised  of  divers  lands,  &c.  in  the 
county  of  York,  in  the  indenture  particularly  described,  for  his 
life  ;  remainder  to  trustees  to  preserve  contingent  remainders, 
with  divers  remainders  over ;  subject  to  certain  incumbrances 
therein  mentioned  :  and  further  reciting,  that  the  defendant  had 
granted  to  several  persons  named  in  a  schedule  thereunder 
written,  during  his  life,  the  several  annuities  specified  in  the 
said  schedule,  amounting  together  to  16S0/.  per  aim.  ;  and  that 
several  of  the  annuitants  had  agreed  to  accept  their  purchase- 
money,  and  surrender  their  respective  annuities,  so  that  the  same 
might  be  merged  and  extinguished  ;  and  that  others  had  agreed 
to  deliver  up  their  then  securities,  and  to  accept  of  other  securi- 
ties in  lieu  thereof,  upon  Morland  and  Hammer 'shy ,  guarantee- 
ing the  payment  during  the  defendant's  life  :  so  that  all  the  an- 
nuities subsisting  and  to  be  granted  should  not  exceed  2.r)00/. 
per  annum.  And,  after  further  reciting  that  the  defendant  had 
applied  to  JMorland  and  Ilammersley  to  assist  him,  and  to  enter 
into  the  necessary  securities  with  him  to  guarantee  the  payment 
of  such  annuities  ;  and  in  order  to  indemnify  them  from  all  risk 
and  expense  thereby,  the  defendant  had  agreed  to  grant  and 
demise  to  them  the  several  premises  thereinbefore-mentioned, 
upon  the  trusts  thereinafter  expressed  ;  which  Morland  and 
Ilammersley  had  agreed  to :  the  indenture  witnessed  that  the 
defendant,  for  the  considerations  therein  expressed,  conveyed 
and  demised  to  Morland  and  Ilammersley,  and  their  executors, 
&c.  the  aforesaid  lands,  &c.  for  the  term  of  99  years,  if  the 
defendant  should  so  long  live,  upon  the  several  trusts,  &c.  and 
subject  to  the  powers,  &c.  therein  declared,  &c.  vis.  upon  trust 
that  M  and  //.,  or  the  survivor,  Sec.  should  raise  money  by 
granting  annuities,  so  as  the  same  should  not  be  less  than  eight 
years'  purchase,  nor  exceeding  in    the  whole,  with  the  former 

3  subsisting 
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sub»isting  annuities,  2jOQL  per  aim.,  payable  during  the  defend-  1807. 

ant's  life,  &c,  and  to  be  issuing  out  of  and  charged  upon  the  ~ 

said  lands,  Sec.  thereby  granted  and  demised,  and  to  be  secured  ^  '^' 

by  the  usual  and  proper  powers,  remedies,  and  estates  ;   with  against 

powers  of  redemption-     And  it  was  thereby  agreed  that  M.  and  Inuii.by. 

//.  should  stand  possessed  of  and  interested  in  the  said  demised  'j<rus(s  0f/ft 

premises,  and  of  all   sums  raised  under  the  said  indenture  in  monies  to  be 

trust,  (1st,)  to  retain  all  their  reasonable  charges  and  expences:  rahed. 

(2dly,)  to  re-purchase  and  discharge  so  many  of  the  said  sche-     *•  *°  rettil'* 
»i*i  •  •  i  i  i    i   i        i        r  ii       expences  of 

duled  annuities,  and  to  pay  the  several  debts  due  from  the  de-  the  trusts' 

fendant  as  aforesaid,  in  such  manner  as  the   defendant  should     2.  To  re- 
think proper  and  expedient,  and  direct  or  appoint:  and  after  purchase  such 
such  deductions  and  payments,  upon  trust  :  (3dly,)  to  pay  the  annuiiies an(* 
surplus  of  the  monies  raised  to  the  defendant,  or  such  persons  ingjibv 
as  he  should  direct,  for  his  and  their  own  use  :  (Ithly,)  out  of  shouldthink 
the  rents,  issues,  and  profits  of  the  said  lands,  &c.  to  pay  the  se-  proper  or  up- 
veral  annuities,  which  during  thecontinuanceofthe  trusts  should  P°*n  ',., 
be  charged  upon  the  premises  :  *(5thly,)  upon  trust  that  if  M.  the  surplus  to 
and  //.  should  enter  into  any  covenant  or  agreement  for  the  Ingilby. 
payment  of  any  annuities  so  to  be  granted  by  them,  &c,  it  should     4.  Out  of 
be  lawful  for  them,  so  long  as  the  said  annuities  should  continue  'f/'  ')     Pro~ 

.  -i-i  •    Jils  to  p(,y 

payable,  to  retain  and  deduct  out  ot   the  said  rents  and  profits  annuities  to 

51.  per  cent,   upon  the  sum  so  covenanted  to  be  paid  by  them  :   be  granted. 

and  (O'thly,)  from  time  to  time  to  pay  all  expences  incident  and  5-  If  tru$t* 

.    ■    ■        ,,                           i      ii      i                     i                           i  •  ,  ecs shouldco- 
appertaininy  thereunto,  and  all  charges  and  exnences  which 

•  r                 o                       •>                            o                      i  tenant  to pau 

they,  M.  and  //.,  should  be  put  to  in  or  about  the  collecting  annuities 

and  receiving  the  rents  and  profits  of  the  premises,  or  in  pre-  then  to  retain 

paring  the  necessary  conveyances  for  securing  payment  of  the  out  °.t  rents 

annuities  directed  to  be  granted,  or  otherwise  relating  to  the   -,        ^    . 

»  »  »  ot.  per  cent. 

trusts  thereby  created:   (7thly,)  to  pay  the  residue  of  the  rents  un  (]ie 

issues,  and  annual  profits  of  the  premises  to  the  defendant,  for  amount soco~ 

his  own  use.  And  it  was  thereby  further  declared,  that  all  deeds  ~^?ianfedjor, 

and  assurances  to  be  executed  by  M.  and  //.  or  the  survivor,  &c.  cxncncei  of- 

in  pursuanceof  the  said  trusts,  should  to  all  intents  and  purposes  co'liec/ing 

whatsoever  be  as  valid  in  law,  although  the  defendant  should  rents,  *c. 

not  execute  the  same,  as  if  he  had  joined  therein,  &c. ;   and  that  un    Co,lv'!ym 

,  (wees.  eye. 

the  receipts  of  JM.  and  II.  should  be  an  effectual  discharge  to     -    j<u     ,.. 

all  persons  paying  them,  &c.  without  being  accountable  for  their  the  re*. due  of 


>  ctiis  and 


misapplication.     Which  said  indenture  of  the  1  ith  of  March 
]7°4,   was    duly  executed   by   the   defendant    M.  and  //.   in  ^','i 
the   presence   of    W,   S.   and  J.   S,     The  plea   then   stated.       r'  i 

that 


fits  to  In- 
!hv 


138  CASES  in  MICHAELMAS  TERM 

1807.        that  after  the  passing  of  the  stat.  17  Geo.  3.  c.  26.,  and  after  (he 

_  ~  making:  of  the  last-mentioned  indenture,  the  defendant  on  the 

O'Cai la» 

ghan        ^tn  °^  dpril,  1791,  executed  the  bond  in  the  first  count  men- 

against        tioned  with  the  condition  as  aforesaid  ;  and  that  the  defendant 
Ingilby.      and  M.  and  II.  did  also  execute  the  said  indenture  tripartite 
L  1,jy  J       mentioned  in  the  said  condition,  and  bearing  the  same  date 
with  the  bond  :  by  which  last-mentioned  indenture,  after  re- 
citing as  herein-before  and  in  the  said  indenture  of  the  11th  of 
Deed  of  Zfh    March,  1794,  is  recited  ;  and  further  reciting  several  other  mat- 
April,  1794,  {ers  jn  that  indenture  contained;  and  also  that  Morlcmd  and 

TCClttTlv  (IS 

before^in  in-   Hummersley,  in  pursuance  of  the  trusts  in  the  indenture  of  the 

denture  of      11th  of  March,   1794,  and  with  the  privity  and  approbation  of 

]  Mh  March,  the  defendant,  testified  by  his  being  a  party  thereto,  contracted 

Sfc.     That      wjth   jy  Stopford  (the  testator,)  for  the  sale  of  a  clear  annuity 

trustees  in 

pursuance  of  *°  n'm  °f  200/.  during  the  term  of  99  years,  if  the  defendant 

trust,  had        should  so  long  live,  and  to  be  secured  in  manner  aftermentioned, 

agreed  zcith     for  the  price  of  1800/.  ;  and  after  further  reciting  that  for  securing 

op  or    jor  paynient  of  the  said  annuity  :  the  defendant  hadgiven  hisbond  for 
annuity  of       l    •  J  ,■•,,-, 

200/.  and       36001.  in  the  first  count  mentioned,  conditioned  to  be  void  upon 

that,  for  payment  of  the  said  annuity  the  indenture  witnessed,  that  in 

securing  if,     performance  of  the  said  agreement,  and  in  consideration  of  the 

n£'    •[.  a       said  1800/.  to  Morland  and  Ilammersleu  at  or  before  the  sealing 
given  las  *y 

bond  -  zzit-     and  delivery  of  the  said  indenture  in  hand  well  and  truly  paid 

■ncsscd,  that  by  Wm.  Stopford,  to  be  by  them  M.  and  //.  applied  upon  the 
in  consider  a-  trus(s  0f  tne  above  recited  indenture  of  demise  ;  the  payment 
to  be  applied  anc*  rece]?t  °f  which  said  1800/.  they,  the  defendant  Morland 
upon  the  and  Hammer  sky,  did  by  the  said  indenture  acknowledge,  and 

trusts  de-  from  the  same  did  acquit  Stopford ;  and  for  the  better  securing 
dared  in  in-  ^e  paYment_  Gf  the  said  annuity  pursuant  to  the  condition  ot*  the 
demise  sa'^   Donu\  and  a^so  in  consideration  of  10.?.  to  the  defendant 

paid  at  or  before  the  sealing  and  delivery,  &c,  they  the  said 
Grant  of  the  Morland  and   Hammers ley,  in   pursuance  of  the  trusts  of  the 
annuity  by      above-recited  indenture  of  demise,  and  with  the  consent  of  the 
trustees  and    defen(j[ant%  testified  by  his  being  party  thereto,  &c,  and  also  he 
the  defendant,  and  each  of  them,  by  his  indenture  did  grant  and 
f  140  1      confirm  unto  Stopford  for  99  years,  if  the  defendant  should  so 
issuing  out  of  long  live,  an  annuity  of  200/.  issuing  out  of  and  charged  upon 
the  premises,  fne  aforesaid  lands,  &c.  described  in  and  granted  and  demised  by 
the  above-recited  indenture  of  demise  unto  71/.  and  //.  as  afore- 
said, to  be  paid  to  Stopford  quarterly  at  the  bankinghouse  of 
ducfion  of       Messrs.  Ransom,  Morland, and  llammcrsley,  in  Pall-Mall,  with- 
tuxes.  ou* 
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out  any  deduction  or  abatement  whatsoever  for  or  in  respect  of  1807. 

anv  taxes,  charges,  &c.  or  assessments  whatsoever  then  or  at  any  ~ 

time  thereafter  to  be  imposed,  &c.  on  the  several  premises,  &c.  GHAV 

or  on  the  said  Slopford  in  respect  of  the  annuity,  &c.   The  deed  against 

also  contained  covenants  by  Morland  aud  Ilammersley  for  their  Ingilby. 

own  acts,  and  by  the  defendant  for  his  own  acts  and  theirs,  and  ^ovenant^ 

against  the  acts  and  deeds  of  all  other  persons  ;  and  that  if  the  Pozccrofcn- 

annuity  should  be  in  arrear  for  21  days,  it  should  be  lawful  for  try  and  dis- 

Slopford  to  enter  and  distrain,  &c.  ;    and  that  if  the  annuity  tress  if  an- 

should  be  in  arrear  for  40  days,  it  should  be  lawful  for  him  to  nuit!)  in  ar~ 

rear  lor  iv 
enter  upon  and  hold  the  said  lands  thereby  charged,  and  take  ,/a„?>    If  fur 

the  rents  and  profits  until  all  arrears,  &c.  should  be  satisfied,  40  days,  then 

without  impeachment  of  waste.     And  the  defendant,  Morland,  to  enter  and 

and  Hammerslei/,  jointly  and  severallv  covenanted  with  Slop-  recelve,e"i 

and  profits, 
ford  to  pay  him,  his  executors,  &c.  the  annuity  of  200/.  secured  Covenant  /„. 

by  the  said  bond  and  indenture,  clear  of  all  deductions.     The  trustees  to 
indenture  also  contained  a  clause  of  redemption  on  re-payment  PaU  annuity. 
of  1800/.  and  the  arrears.     It  also  contained  a  covenant  by  the      roasojor 
defendant,  that  he,  and  Morland,  and  Hammerslei/,  or  some  or  z-rt,r#    Cove- 
one  of  them,  had  a  right  to  grant  the  said  annuity  of  200/.,  nantthalln- 
and  to  charge  the  premises  therewith  :    and  also  a  covenant  for  g'l'»y  and 

further  assurance  :  and  also  a  joint  and  several  covenant  by  the 

J  J  pozcer  to 

defendant,  M.  and  //.,  that  no  act  had  been  done  by  them  to  ,rtant. 

prevent  them  from  granting  the  annuity.    The  plea  then  stated,       [  141  ] 

that  no  memorial  of  the  indenture  of  the  1 1th  of  March  1794,  No  memorial 

and  of  the  trust  therein  mentioned,  was  enrolled  in  the  Court  /     '  J...," 

'  ture  of  I  \th 

of  Chancery,  pursuant  to  the  statute.     4thly,   The  defendant  March  1794. 
pleaded  also  to  the  first  count,  that  no  memorial  of  the  inden-  4lh  plea,  No 
ture  tripartite  of  the  8th  of  April  1794,  mentioned  in  the  con-  memorial  of 
dition  to  the  bond,  was  enrolled,  8zc.  .  .     ....   . 

The  plaintiff  by  his  replication  took  issue  on  the  plea  of  non  Replication 
est  factum  ;  and  to  the  2d  and  4  th  pleas  pleaded,  that  a  memo-  to  'Id  and  4th 
rial  of  the  bond  in  the  first  count  mentioned,  and  of  the  con-  P1,01^' 
dition,  and  of  the  indenture  tripartite  of  the  same  date  mentioned 
in  the  condition  of  the  bond,  containing  the  day  of  the  month 
and  the  year  when  the  same  was  dated,  and  the  names  of  all  the 
parties  thereto,  and  for  w  horn  any  of  them  were  trustees,  and 
of  all  the  witnesses  thereto,  and  setting  forth  the  annual  sum  to 
be  paid,  and  the  name  of  the  person  for  whose  life  the  annuity 
was  granted,  and  the  consideration  of  granting  the  same,  was 
within  20  days  of  the  execution  ol  the  bond  and  indenture  tri- 
partite, 
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1807.  partite,  viz  on  the  2Gth  of  April  1794,  enrolled,  &c.  according 

-  ~  to  the  form  and  effect  of  the  act,  &c;  which  memorial  is  as  fol- 

giian  lows;  viz. — A  memorial  to  be  enrolled  pursuant  to  an  act,  &c. 

against  of  a  bond  dated  the  8th  of  April  1794,  under  the  hand  and  seal 

Ingilby.  of  Sir  John  Ingilby  of,  &c.  whereby  he  became  bound  to  W. 

Memorial  of  Stopford.  of,  &c.  in  the  penal  sum  of  3600/.  with  a  condition,  &c. 
bondsetforth.         ■'■  ,,     '    ,  •  •    j  ,  .         .      .        . 

reciting,  amongst  other  things,  an  indenture  tripartite  bearing 

even  date  with  the  said  bond,  and  made  between  Sir  J.  I.  of  the 
first  part,  Morland  and  flammersley,  bankers,  of  the  second  part, 
and  W.  Stopford  of  the  third  part;  and  that  M.  and  II.,  in  pur- 
suance of  the  trust  reposed  in  them  by  the  said  indenture,  had 
with  the  privity  and  approbation  of  Sir  J.  I.  contracted  and 
[  142  ]      agreed  with  Stopford  for  the  sale  tohim  of  a  clear  annuity  of200/. 
to  be  paid,  &c.  during  the  term  of  99  years,  if  Sir  J.  I.  should 
so  long  live,  and  to  be  secured  in  the  manner  therein  mentioned  for 
the  price  of  1800/.;  zohich  said  sum  of 18001.  teas  paid  by  Stopford 
to  M.  and  //.  by  his  draft  on  Messrs.  Ransom  and  Company,  his 
banhers,  at  or  before  the  sealing  and  delivery  of  the  same  indenture 
and  of  the  said  bond.  And  the  condition  of  the  said  bond  was,  &c, 
(setting  it  out  as  before  expressed)  which  said  bond  was  duly  exe- 
cuted by  Sir  J.  I.  in  the  presence  of,  &c.  (setting  out  the  names, 
Memorial  of  &c.  of  the  witnesses.)     The  replication  also  set  out  the  memo- 
indenturetri-  r|al  of  an  indenture  of  three  parts,  dated  the  4th  of  April  1794, 
partite  of  4th  behveen  sir  j  j  of  the  lst  partj  Morland  and  Ilammersley  of 
Vor'izhom  '    Pall-Mall,  bankers,  of  the  2d  part,  and  TV.  Stopford  of  the  3d 
M.  and  II.       part ;    the  said  M  and  H.  being  trustees  as  zc ell  for  the  said  Sir 
trustees.  J.  /,  as  tJie  said  W.  Stopford  ;  whereby  after  reciting,  amongst 

other  things,  that  M.  and  77.  in  pursuance  of  the  trust  reposed 
in  them  by  a  certain  indenture  of  demise,  dated  11th  of  March 
then  last  and  therein  recited,  had  with  the  privity  and  approba- 
tion of  Sir  J.  I.  testified  as  therein  mentioned,  agreed  with  TV. 
Stopford  for  the  sale  of  a  clear  annuity  of  200/.  to  be  paid  to 
TV.  S.  his  executors,  &c.  during  the  term  of  99  years,  if  Sir  J.  I. 
should  so  long  live,  and  to  be  secured  in  manner  thereinafter 
mentioned  for  the  price  of  1800/.;  and  that  for  securing  the 
said  annuity  Sir  J.  I.  by  his  bond  of  the  same  date,  with  the 
indenture  of  which  this  writing  purports  to  be  a  memorial,  had 
become  bound  to  TV.  S.  in  3600/.,  conditioned  to  be  void  on 
payment  by  Sir  J .  I.  to  TV.  S.  during  the  term  of  99  years 
if  Sir  J.  I.  should  so  long  live,  an  annuity  of  i-00/.  on  the 
days,  &c.  mentioned  ;  it  was  by  the  indenture  now  memo- 
rialized 
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rialized  witnessed,  that  in  consideration  of  1800/.  to  M.  and         1807. 

*//.  in  hand  paid  by  XV.  S.,  and  which  was  paid  to  them  by         ~ 

his  draft  on  Messrs.  Hansom  and  Co.  his  bankers  to  be  by  them        (illi's" 

M.  and  II.  paid  and  applied  upon  the  trusts  and  for  the  intents        against 

and  purposes  declared  by  the  said  indenture  of  demise  of  the  1  Ith  Ingilby. 

of  March,  (the  payment  and  receipt  of  which  said  1800/.  they,  Contidera- 

.  i  ii  i    /     tion-moneu, 

Sir   J.  /.,  M.  and   //.   did    thereby   acknowledge):  and   lor  how  paid. 

better  securing  the  payment  of  the  said  annuity    71/.  and  //.  Jlozctobe 

in    pursuance   of  the    trusts   reposed  in  them  by  the  said  in-  applied. 

denture  of  demise,  and  with  the  consent  of  Sir  J.  I.,  and  also  y    nut -V 

granted 
Sir  ./.  /.  did,  and  each  of  them  did  grant  and  confirm  to  TV.  in.  j0in(lu  and 

during  the  term  of  99  years,  if  Sir  J.   I.  should  so  long  live,  severally. 

an  annuity  of  200/.   to  be  issuing  out  of  and  charged  upon  all    *  [  143  ] 

and  everv  the  manors,  lands,  &c.  of  Sir  J.  I.  in  the  county  of  .   a 

J  '  '  „  J        premises . 

York,  and  all  and  singular  other  the  premises  of  him  Sir  J.  I. 

mentioned  and  described  in  and  granted  and  demised  by  the  said 

indenture  of  demise  of  the  11th  of  March  last,  to  have  and  take 

the  said  annuity  unto  TV.  S.,  &c.  during  the  term,  &c.  and  to  be 

paid  to  the  said  TV.  S.  by  four  quarterly  payments,  &c.  at  the 

banking-house  of  Messrs.  Ransom,  Morland,  and  llnmmersley, 

in  Pall-Mall,  without  any  deduction  or  abatement  whatsoever  Without  de- 

on  account  of  taxes  or  otherwise  howsoever  :   with  such  powers  duction. 

and  remedies  by  distress  and  entry  on  the  said  premises  for  the 

recovery  of  the  said  annuity  as  therein  are  contained:  and  in 

which  said  indenture  is  contained  a  proviso  that  Sir  J.  I.  shall  Proviso  of 

beat  liberty  to  re-purchase  the  said  annuity  on  giving  TV.  S.,  &c.  redemption. 

three  calendar  months'  notice,  and  on  payment  of  1800/.,  &c.  : 

and  this  indenture  was  duly  executed  by  Sir./.  /.,  TV.  Morland 

and  T.  Hammersley,  in  the  presence  of  J.  S.  of,  &c.  and  E.  G.  Demurrer  to 

Sec.    To  the  third  plea  the  plaintiff  demurred  generally.     And  3d  plea. 

the  defendant  demurred  to  the  plaintiff's  replication  to  his  2d      [  i  14    \ 

and  4th  pleas:  and  there  were  similar  pleas,  replications,  and 

demurrers  to  the  second  count  on  the  other  bond. 

This  case  was  argued  at  considerable  length  by  Jlolroyd  for 
the  plaintiffs,  and  Wetherell  contra  ;  and  a  great  many  objec- 
tions were  taken  to  the  grant  of  this  annuity,  as  well  for  the 
want  of  a  memorial  of  the  deed  of  the  I  Ith  of  March,  1794, 
conveying  the  defendant's  estates  to  M.  and  //.  in  trust  to 
raise  money  for  him  by  way  of  annuity  :  and  of  the  several 
trusts  therein  contained;  as  for  the  several  defects  of  the  me- 
morials  of  the  bonds  and  conditiuns  of  the  deed  of  the  Sth 

of 
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O'Cai-la 
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1807.         of  April,  1794,  granting  the  annuity.     The  objections  arising 
from  the  want  of  a  memorial  of  the  several  trusts  contained  in 
the  deed  of  the  11th  of  March,  1794,  became  eventually  unne- 
agninst       cessary  to  be  considered  ;  and  the  other  objections  were  dis- 
LvGiiBy,      tinctly  stated  and  answered  by  the  Court  in  giving  the  judg- 
ment ;  which  was  now  delivered  by 

Lord  Ellen  bojiougii,  C.J.  This  casecomes  before  the  Court 
on  a  demurrer  pleaded  by  the  plaintiffs  to  the  defendants'  third 
plea,  and  on  demurrers  pleaded  by  the  defendant  to  the  plain- 
tiffs' replications  to  the  defendant's  second  and  fourth  pleas. 
The  plaintiffs  declare  in  debt  on  a  bond  executed  by  the  de- 
fendant to  the  plaintiffs'  testator,  TV.  Stopford,  conditioned  for 
payment  of  an  annuity  of  200/.  per  ami.  during  the  life  of  the 
defendant,  Sir  John  Ingilby.  The  condition  of  the  bond  recited 
an  indenture  tripartite,  dated  8th  of  April,  1794,  between  the 
defendant,  Sir  J .  Ingilby,  of  the  first  part,  Morland  and  If  am- 
f   145  ]       mersley,  bankers,  of  the  second  part,  and  the  said  Stopford  of 
the  third  part;  reciting  that  the  bankers,  in  pursuance  of  the 
trusts  reposed  in  them  by  that  deed,  had  contracted  with  Slop- 
ford  for  the  sale  to  him  of  one  annuity  of  200/.  per  ann.  during 
the  life  of  Sir  J.  Ingilby,  for   1800/.  which  sum  W.  Stopford 
paid    to  M.  and   //.   by   his  draft   on    Ransom   and    Co.  his 
bankers,  at  or  before  the  sealing  and   delivering  of  the   said 
indenture  and  bond.     The  defendant  then  pleads,  1st,  Non  csl 
factum.  2d,  That  there  was  not  any  memorial  of  the  said  bond 
enrolled  pursuant  to  the  statute.   3d,  That  by  indenture  of  the 
11th  of  March,  1794,  Sir  J.  Ingilby  conveyed  to  Morland  and 
Hammcrsley  certain  estates  in  Yorkshire,  of  which  he,  Sir  J.  In- 
gilby, was  tenant  for  life  ;  to  hold  to  Morland  and  Hammcrsley, 
their  executors,  administrators,  and  assigns,  for  99  years,  if  Sir 
J.  Ingilby  should  so  long  live,  upon  trust  to  raise  such  sums 
of  money  as  they  should  be  able,  by  granting  annuities  for  the 
life  of  Sir  J.  Ingilby  not  exceeding  2.500/.  per  ann.     That  after- 
wards he,  Sir  J.  Ingilby,  executed  the  bond;  and  that  he,  and 
Morland  and  Hammcrsley  executed  the  deed  of  the  8th  of  April, 
1791,   in  the  condition  of  the  bond   mentioned  being  the  deed 
granting  the  annuity  to  Stopford,   (which  is  stated  at  length  in 
the  plea  :)  and  then  the  defendant  pleads   that  a  memorial  of 
the  deed  of  the  1  Ith  of  March,  1794,  (being  the  conveyance  of 
Sift/.  lngilbi/s  estate  to  Morland  and  Hammcrsley,)  and  of  the 
trusts  therein  mentioned  to  be  reposed  in  Morland  and  Ham- 
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mersley  by  that  deed,  was  not  enrolled  pursuant  to  the  statute.         1807. 
4thly,  That  no  memorial  was  enrolled  of  the  deed  of  the  8th  of        ~ 
April,  1791,  mentioned  in  the  condition  of  the  bond,  (being  the        ,.,,  VN 
deed  granting  the  annuity  to  Stopford.)     To  these  pleas  the       against 
plaintiff  replies;  taking  issue  on  the  non  est  factum:  and  to  the     Inciluv. 
2d  plea  he  in  his  replication  sets  out  the  memorial  of  the  bond      [  1 1G  ] 
and  condition.     To  the  3d  plea  the  plaintiff  demurs.     To  the 
4th  plea  he  sets  out  the  memorial  of  the  deed  of  the  8th  of 
April,  1794.    The  defendant  by  way  of  rejoinder  demurs  to  the 
replications  to  the  2d  and  1th  pleas,  which  stated  the  memorials 
of  the  bond  and  condition,  and  of  the  deed  of  the  8th  of  April ', 
1794,  (the  deed  granting  the  annuity.)     So  that  the  questions 
are,   1st,  Whether  under  the  annuity  act  17  Geo.  3.  c.  C2Q.  a  me- 
morial ought  to  have  been  enrolled  of  the  deed  of  the  11th  of 
March,  1794,  by  which  Sir  J.  Ingilby  conveyed  his  estates  to 
JMorland  and  Hammersley,  in  trust  to  raise  money  by  grants  of 
annuities  :  for  if  a  memorial  ought  to  have  been  enrolled  of  that 
deed,  inasmuch  as  none  has  been  enrolled,  judgment  ought  to 
be  for  the  defendant.    2dly,  Whether  the  memorial  ot'  the  bond 
and  condition  which  has  been  enrolled,  and  which  memorial  is 
stated  at  length  in  the  plaintiff's  replication  to  the  defendant's 
second    plea,  be  or  be    not  a  sufficient  memorial   within    the 
statute.     3dly,  Whether  the  memorial  of  the  deed  of  the  8th 
of  April,  1794  (being  the  deed  granting  the  annuity)  which  has 
been  enrolled, and  which  is  stated  at  length  in  the  plaintiff's  re- 
plication to  the  defendant's  4th  plea,  be  or  be  not  a  sufficient 
memorial  of  that  deed  within  the  statute. 

A  variety  of  objections  have  been  taken  on  behalf  of  the  de- 
fendant, Sir  J.  Ingilby,  to  the  validity  of  this  annuity.  The 
ten  first  objections  apply  to  the  want  of  a  memorial  of  the  deed 
of  the  11th  of  March,  1791,  being  the  deed  by  which  Sir  J. 
Ingilby  conveyed  his  estates  to  Morland  and  Hammersley ,-  par- 
ticularizing the  several  parts  of  that  deed,  which  the  counsel  for 
the  defendant  contends  ought  to  have  been  stated  in  a  memorial. 
But  as  the  Court  is  of  opinion  that  that  deed  is  not  within  the 
true  intent  and  meaning  of  tlie  annuity  act,  '*adeed,  instrument,  L  1 17 
"  or  assurance,  whereby  an  annuity  is  granted,"  it  is  not  necessary 
to  enter  into  that  set  of  objections  more  particularly.  It  is  not 
a  deed  zchcreby  the  annuity  is  granted ;  but  a  deed  conveying  the 
estates  to  Morland  and  Hammersley,  who  afterwards  grant  the 
annuity  to  the  plaintiff.     It  might  never  have  been  followed  by 

the 
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1S07.        the  grant  of  any  annuity  at  all,  or  not  till  after  a  long  interval : 
~  and  until  some  annuity  shall  be  granted,  it  cannot  be  necessary 

to  enrol  a  memorial  of  it:  but  before  that  time  shall  arrive  the 
against  period  may  have  expired  within  which  by  the  terms  of  the 
Ingilby.  annuity  act  a  memorial  of  such  deed  is  required  to  be  enrolled  ; 
as  was  the  case  with  respect  to  the  present  annuity.  The  act 
requires  a  memorial  to  be  enrolled  within  20  days  of  the  exe- 
cution of  such  deed  :  which  shews  that  the  Legislature  had  in 
contemplation  such  deeds  only  as  formed  the  grant  or  assurance 
of  the  particular  annuity,  and  not  such  as  constituted  the  title 
of  the  grantor.  On  this  ground  therefore  the  plaintiff  will  be 
entitled  to  judgment  on  his  demurrer  to  the  defendant's  third 
plea.  The  defendant  has  also  taken  several  objections  to  the 
memorials  enrolled  of  the  bond  and  indenture  of  the  Sth  of  April.. 
1794,  which  is  the  deed  granting  the  annuity  to  the  plaintiff; 
which  memorials  are  set  forth  in  the  replications  to  the  second 
and  fourth  pleas;  to  which  replications  the  defendant  has  de- 
murred. These  objections  are,  1st,  That  the  memorial  of  the 
deed  of  the  Sth  of  April  1794  does  not  set  forth  the  draft  by 
which  the  consideration  money  was  paid.  2.  That  it  does  not 
set  forth  the  estates  charged  with  the  annuity.  3.  That  it  does 
not  set  forth  the  exemption  of  the  annuity  from  parliamentary 
and  other  taxes.  4.  That  it  does  not  set  forth  sufficiently  the 
[  148]  powers  of  entry  and  distress.  5.  That  it  does  not  set  forth  the 
covenants  of  Sir  John  Ingilby,  and  of  31orlandand  Hammersley, 
for  the  due  payment  of  the  annuity.  Of  these  five  objections 
the  first  had  most  weight  with  us;  (viz.)  That  supposing  it  to 
appear  upon  the  memorial  that  the  consideration  was  not  paid  in 
money,  but  by  a  draft;  which  draft  had  not  been  converted  into 
money  before  the  execution  of  the  deeds;  the  particulars  of  the 
draft  are  not  set  forth.  Because  it  has  been  determined  by  se- 
veral cases,  that  where  the  consideration  was  not  paid  in  money, 
but  by  a  draft,  the  particulars  of  that  draft  must  be  set  forth  : 
as  in  Rumball  v.  Murray  (a),  Berry  v.  Bentlej/  (b),  Poule  v. 
Cabanes  (c).  And  it  is  equally  clear,  that  if  paid  by  a  dralt 
converted  into  cash  before  the  execution  of  the  deeds,  the  par- 
ticulars of  the  draft  need  not  be  stated.  It  becomes  material 
therefore  to  advert  to  the  terms  in  which  the  payment  of  the 
consideration  is  stated  in  the  different  instruments  as  they  appear 

(a)  3  Term  Hrp.  <2<J8.      (ft)  6  Term  Rep,  K90.     (c)  S  Term  Eep,  :V>H. 
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in  thememorial  stated  on  the  record.  The  indenture  recited  in  the.  1807. 
condition  of the  bond  states  the  consideration  thus — "at  or  for  the  _  ~ 
<;  price  or  sum  of  1800/.  ;  which  said  sum  of  1800/.  nas  paid  by  G1IAN 
"  the  said  JVm.  Slopford  to  the  said  JVm.  Morland  and  Tho-  aguintt 
"  mas  Jlammcrsley,  by  liis  draft  on  Messrs.  Ransom  and  Co.,  his  Inoilby. 
"  bankers,  at  or  before  the  sealing  and  delivery  of  the  said  inden- 
"  tures  and  bond."  The  annuity-deed,  as  slated  in  the  memorial 
of  that  deed,  states  the  consideration  thus — "  in  consideration  of 
"  the  sum  of  ISOO/.,  of  lawful  money  of  Great  Britain,  to  the  said 
"  JVm.  Morland  and  Thomas  JIammersley  in  hand  paid  by  the 
"  said  JV.  Slopford,  and  which  was  paid  to  them  by  his  draft  on 
"  Messrs.  Ransom  and  Co.,  his  bankers,"  to  be  by  them  the 
said  W.  jSlorland  and  T.  Ilammcrsley,  paid  and  applied  upon  [  119  ] 
the  trusts  and  for  the  intents  and  purposes  declared  by  the 
abovementioned  indenture.  And  the  question  is,  whether  these 
statements  necessarily  import  that,  at  the  time  of  executing  the 
deeds,  the  money  had  not  been  paid  to  Alorlandand  Hammers- 
ley,  but  only  the  drafts  :  and  we  think  that  they  do  not  so  ne- 
cessarily import  that  only  the  draft  was  paid  to  them,  but  that  it 
may  fairly  be  understood  that  the  money  was  paid.  The  state- 
ments both  aver  payment  of  the  money  ;  viz.  which  sum  of  J  800/. 
zsas  paid  at  or  be/ore  the  sealing  and  delivery  of  the  deed  and 
bond ;  and  the  statement  adds  the  means  by  which  the  money- 
was  paid,  viz,  by  a  draft  of  the  said  JVm.  Slopford,  on  his  bank- 
ers. It  must  be  recollected  that  the  part  of  the  Annuity  Act  on 
which  this  objection  is  founded  is  the  first  section,  which  re- 
quires the  memorial  to  set  forth  "  the  consideration  or  consider- 
"  ations  of  granting-  the  annuity  :"  and  the  third  clause,  which 
requires  that  "  in  every  deed,  whereby  an  annuity  is  granted,  the 
"  consideration  really  and  bond  fide  shall  be  fully  and  truly  set 
"  forth  :"  and  if  the  fact  were  that  the  money  was  not  paid  to 
or  received  by  Morland  and  Hammersley,  before  the  deeds  were 
executed,  but>only  a  draft,  the  defendant  might  have  so  pleaded 
the  fact,  which  he  has  not  done  ;  and  therefore  the  Court  may 
well  construe  the  words  of  the  memorial  as  averring  that  the 
money  had  been  paid  by  the  means  of  a  draft  previously  given; 
which  construction  the  words  seem  fully  to  justify.  The  other 
four  objections  made  to  the  memorial  of  the  indenture  of  the 
8th  of  April,  1798,  appeared  at  the  time  of  the  arguments  not 
to  be  supported  by  the  Annuity  Act,  or  by  the  fact.  The  estates 
charged  with    the  annuity  are  not  1>\  anv  clause  of  the  act  re- 
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1807.        quired  to  be  stated  ;  and,  in  *  fact,  the  memorial  states  the  an* 

„  ~  nuity  to  be  charged  on  and  issuing  and  payable  out  of  all  the 

ghan        estates  of  Sir  J.  Ingilby,  in  the  county  of  York,  and  all  other 

against  the  premises  of  Sir  J.  Ingilby,  granted  to  Morland  and  Ham-' 
Ingilby.     mersley.     The  objection  that  the  memorial  does  not  state  that 

l  -1      the  annuity  is  exempted  from  parliamentary  and  other  taxes  is 

answered  by  the  fact ;  the  memorial  stating  the  annuity  to  be 
paid  without  any  deduction  or  abatement  whatsoever,  on  ac- 
count of  taxes,  or  otherwise  howsoever.  The  objection  that  the 
memorial  does  not  sufficiently  set  forth  the  powers  of  entry  and 
distress  is  answered  by  the  fact  of  the  memorial  stating,  "with 
powers  of  distress  and  entry,  as  stated  in  the  deed;"  and  the 
Annuity  Act  does  not  require  such  powers  of  entry  and  distress 
to  be  stated,  except  so  far  as  they  create  a  trust  which  brings 
them  within  the  branch  of  the  act  relative  to  trustees.  And  the 
last  objection,  that  the  covenants  of  Sir  J.  Ingilby,  and  of  Mor- 
land and  flammersley,  for  the  due  payment  of  the  annuity,  are 
not  stated  in  the  memorial,  fails;  inasmuch  as  such  covenants  are 
not  required  to  be  stated:  and  it  does  appear  that  they  are  the 
grantors  of  the  annuity.  The  consequence  of  this  opinion  which 
the  Court  has  formed  on  the  several  objections  made  on  the  part 
of  the  defendant  to  these  memorials  is,  that  the  plaintiff  is  also 
entitled  to  judgment  on  the  demurrers  pleaded  by  the  defendant 
to  the  plaintiff's  replications  to  the  second  and  fourth  pleas. 


[  1^1  ] 

Thursday,      Field  against  Jones,  Marshal  of  the  King's  Bench 
Nov.  26th.  Prison. 

A  day-rule  r~l"^IHS  was  an  action  for  an  escape  against  the  marshal,  and 

w  hen  made,  J^  ()ie  0of  was  t j,at  ( jie  prjSOner  Serres,  who  was  in  execu- 
covers    i)v 

relation  tion  in  the  marshal's  custody  at  the  suit  of  the  plaintiff  was  seen 

back,  the  li-  at  lanje  about  11  o'clock  on  the  first  day  of  Michaelmas  term 
beration  of  j^qq  rpjie  (]efence  waSj  that  Series  was  out  upon  a  day-rule, 
a  prisoner  nte(]  hy  the  court  on  ti,e  samG  day  ;  and  by  the  stat.  8  Sf  0 

W  tlfl      1)11(1  *^ 

signed  the       TV.  3.  c.  27.  s.  1.  that  could  only  have  been  granted  at  the 

petition, 

but   had   gone   out   of  the    prison  before  the  sitting  of  the  Court  on  the  same  day  ; 

thoufh  the  marshal  were  sued  for  the  escape,  before  the  sitting  of  the  Court. 

bitting 
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sitting  of  the  Court,  which  in  fact  did  not  sit  till  after  the  time  1K<)7. 
when  he  was  at  large.  And  it  further  appeared,  that  the  plain-  *""" 
tiff  had  actually  filed  his  bill  against  the  marshal  in  this  action  u<'ainst 
before  the  sitting  of  the  Court  on  the  same  day.  The  petition  Jones. 
of  the  prisoners  in  the  marshal's  custody  and  the  day-rule  were 
admitted  at  the  trial,  without  formal  proof:  but  were  after- 
wards shewn  to  be  in  this  form.  The  petition — "  To  the  lit. 
'*  Hon.  Lord  Chief  Justice  and  the  rest  of  the  Judges  of  His 
"  Majesty's  Court  of  King's  Bench,  Westminster — The  humble 
"  petition  of  several  prisoners  in  actual  custody  of  the  marshal 
"  of  this  Court,  whose  names  are  hereunto  subscribed;  sheweth 
"  that  your  said  petitioners  having  this  day  occasion  to  treat 
"  with  their  several  creditors,  advise  with  their  counsel,  and 
(i  follow  their  several  suits  at  law,  in  order  to  their  discharge, 
"  humbly  pray  that  they  may  have  leave  to  go  out  of  the  prison 
"  this  day  for  the  purposes  aforesaid,  and  to  return  again  the 
"  same  day.  And  your  petitioners  shall  ever  pray,"  &c.  (Signed 
by  the  several  prisoners.)  The  day-rule  runs  thus — "  Thursday  [  152  ~\ 
"  next  after  the  morrow  of  All  Souls,  in  the  47th  year  of  king 
"  George  the  3d — England — Upon  reading  the  petition  of 
"  J.  T.  Serres,  and  others,  prisoners  in  the  custody  of  the 
"  marshal  of  the  Marshalsea  of  this  Court,  this  day  presented  to 
"  this  Court ;  thereby  praying  that  the  said  J.  T.  Serrcs  might 
"  have  leave  to  go  out  of  the  said  prison  for  the  purposes  in  the 
li  said  petition  set  forth ;  it  is  ordered  that  the  said  J.  T.  Serres 
Ci  have  leave  to  go  out  of  the  said  prison,  he  returning  again  into 
"  the  custody  of  the  said  marshal  on  this  day.  By  the  Court." 
On  the  part  of  the  marshal,  it  was  contended,  that  the  day-rule 
when  granted  was  a  justification  to  him  for  the  liberation  of  the 
prisoner  on  the  whole  of  the  day,  by  relation  back;  and  that 
there  was  no  fraction  of  the  day  in  this  case;  and  that  such  had 
been  the  invariable  practice  in  this  respect,  which  had  been  re- 
cognized by  Lord  Ch.  J.  Lee  upon  a  similar  occasion.  Lord 
Ellenboroagh,  C.  J.  before  whom  this  cause  was  tried  at  the 
sittings  at  Westminster,  after  the  last  term,  was  of  this  opinion  : 
but  it  was  agreed  that  the  plaintiff  should  take  a  verdict  with 
nominal  damages;  reserving  leave  to  the  defendant  to  move 
to  enter  a  nonsuit  if  the  opinion  of  the  Court  should  be  with 
him. 

The  Attorney  General  (with  whom  were  Garrow  and  Topping) 
accordingly  obtained  a  rule  nisi  for  this  purpose  at  the  beginning 
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[  1^4  ] 


of  the  term ;  when  he  referred  to  Sir  Thomas  Tipping^  case, 
cited  in  an  anonymous  case  in  1  Stra.  503.  where  it  appears 
that  a  supersedeas  was  granted  on  the  motion  of  a  prisoner 
taken  on  an  escape  warrant,  who  having  signed  the  petition  for  a 
day-rule  in  the  morning,  had  gone  out  before  the  Court  sat: 
and  they  held  that  being  entitled  to  a  rule,  that  rule  would  pro- 
tect him  the  whole  day,  and  they  could  make  no  fraction  of  a 
day;  though  the  Court  in  the  principal  case  refused  the  super- 
sedeas, because  the  prisoner  had  not  signed  the  petition  till 
after  he  was  taken  up. 

Park  and  Pel/,  in  shewing  cause  against  the  rule,  relied  on 
the  stat.  8  &  9  W.  3.  c.  27.  $.  1.  which  directs  that  if  the  mar- 
shal, &c.  or  any  other  keeper  of  a  prison,  shall  suffer  any  pri- 
soner to  go  at  large,  except  by  virtue  of  some  rule  of  Court, 
"  which  shall  not  be  granted  but  by  motion  made  or  petition 
"  read  in  open  court,"  every  such  going  out,  &c.  shall  be  deem- 
ed an  escape  :  and  argued  that  this  provision  was  inconsistent 
with  the  practice  which  had  prevailed.  That  the  principal 
case  in  Strange  seemed  to  overrule  Sir  T.  Tipping^  case  there 
cited;  for  otherwise,  after  the  rule  was  once  granted,  which  that 
case  supposes  it  to  have  been,  it  would  have  related  back  to  the 
beginning  of  the  day,  as  well  whether  the  prisoner  had  signed 
the  petition  before,  as  after,  he  went  out:  yet  the  Court  there 
refused  the  supersedeas.  They  also  referred  to  Smallcomb  v. 
Buckingham  (a)  and  Combe  v.  Pitt  (b)  to  shew  that  the  Court 
noticed  the  fraction  of  a  day  in  cases  of  process. 

Lord  Ellenborough,  C.  J.  It  would  entirely  frustrate  the 
benefit  of  the  day-rule  to  the  parties,  if  the  Court  were  to  con- 
strue it  thus  narrowly  and  strictly :  for  if  it  were  first  to  be 
moved,  and  then  to  be  drawn  up,  and  afterwards  served  upon 
the  marshal,  before  the  party  could  avail  himself  of  it,  lie  would 
have  the  benefit  of  a  very  small  portion  of  the  day,  considering 
how  late  the  Court  usually  commence  their  sitting  on  the  first 
duy  of  term.  We  will  consider,  however,  that  the  rule  was  only 
granted,  as  legally  it  could  only  have  been,  when  the  Court  sat 
on  the  first  day  :  but  when  granted,  it  was  a  liberty  for  that  day, 
and  covered  the  antecedent  part  of  the  day;  because,  generally 
speaking,  there  is  no  fraction  of  a  day,  unless  where  it  is  ne- 
cessary to  look  to  it  in  order  to  answer  the  purposes  of  justice. 


(a)  Sulk.  320. 


(fi)  3  Burr.  1434. 


We 
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We  need  not,  therefore,  call  into  our  aid  the  case  of  Sir  Tho.        1807. 
Tipping,  cited  in  Strange,  though  it  appear  to  warrant  our         " 
opinion  j  because  that  opinion  is  founded  on  the  general  rule       azainst 
of  law.     And,  as  to  the  principal  case  cited  in  the  book,  it  is       Jones. 
no  contradiction  of  the  other,  because  the  day-rule  is  only  to 
be  granted  by  motion  made,  or  petition  read  in  open  court ; 
and  the  rule  when  made  would  not  extend  to  one  who  had  not 
signed  the  petition  at  the  time. 

Per  Curiam,  Rule  absolute  for  entering 

a  nonsuit. 


Brandon  and  Others  against  Davis.  Nov'zith. 

QCARLET  moved  for  a  habeas  corpus  ad  respondendum,  A  prisoner. 


crimi- 


f3  directed  to  Arts,  the  keeper  of  the  house  of  correction  in   un!  ei 

.  .  .  .  nal  process 

Cold  Bath  Fields,  (which  prison  is  under  the  direction  of  the   \n  the  House 


>rmer 


justices  of  the  peace,  and  not  of  the  sheriff,)  to  bring  up  the  of  Corrcc- 

body  of  Davis,  who  was  in  that  prison  under  sentence  for  a  mis-  t,on'  cannot 
demeanor  ;  the  term  of  his  imprisonment  not  being  to  expire  till        .     .  °, 

the  17th  of  next  January  :  in  order  that  he  might  be  committed  corpus  ad  re- 

to  the  custody  of  the  marshal,  and  then  charged  with  a  decla-  spondendum, 

•  ration  upon  a  bailable  writ  issued  against  him  subsequent  to  his  *or  t"e  Pur" 

imprisonment,  at  the  suit  of  Brandon  and  others,  and  an  affi-  j?hlr"°ed  with 

davit  to  hold  him  to  bail  for  2000/.  ;  after  *  which  it  was  pro-  a  declaration 

posed  that  he  should  be  remanded  back  to  his  former  custody,  on  a  bailable 

charged  with  such  action.  He  referred  to  Reaches  case  (a),  and  to  writ'  .      re" 

Coppin  v.  Gunner  (b),  in  which  latter  case  the  Court  gave  leave  to  nis  fQ 

to  charge  a  felon  in  gaol  with  civil  process.     And  in  another  custody  so 

case  of  Lawrence  and  another  v.  Laidlcr(c),  one  under  sentence  charged. 

for     *£  155  ] 

(«)  Sulk.  351. 

(b)  2  Stra.  873.  2  Ld.  Ray.  1572.  And  vide  the  case  of  the  bail 
of  Peter  Vcrgen,  2  Stra.  1217. 

(c)  This  was  read  from  a  MS.  Note  Book  of  Practice,  furnished  by 
Mr.  Short,  the  Clerk  of  the  Rules  on  the  civil  side.  "  Lawrence  and 
another  v.  Laidler,  13th  Nov.  1758.  The  defendant  being  brought 
into  court  in  custody  of  the  keeper  of  his  Majesty's  gaol  of  Newgate, 
by  writ  of  habeas  corpus  ;  and  the  defendant  being  charged  by  the  re- 
turn of  the  said  v/t\t,  that  he,  having  pleaded  not  guilty  to  an  indict- 

1  2  ment 
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1807.        for  a  misdemeanor  in  Newgate,  was  brought  up  in  custody  of 
the  gaoler,  and  committed  to  the  custody  of  the  marshal,  *  in 
and  Others   or(^er  to  ^e  surrendered  by  his  bail ;  and  was  afterwards  re- 
against       manded  to  his  former  custody,  charged  with  the  action.     [The 
Court  said  that  that  had  only  been  done  in  cases  where  the  party 
]     was  in  custody  on  criminal  process,  of  the  sheriff  or  gaoler  of 
the  Court ;  but  not  as  in  this  case,  where  he  was  in  the  custody 
of  one  who  was  not  an  officer  of  the  Court.]     The  statute 
placing  houses  of  correction  under  the  cognizance  of  the  jus- 
tices of  peace  for  the  imprisonment  of  offenders,  could  not  mean 
to  defeat  civil  justice  by  privileging  such  offenders  from  being 
sued  till  after  the  term  of  their  imprisonment  there  expired.   It 
is  the  acknowledged  common  practice  to  have  prisoners  brought 
up  from  such  places  by  writs  of  habeas  corpus,  to  be  surren- 
dered by  their  bail ;  and  there  is  no  reason  why  it  should  not 
also  be  done  in  order  to  charge  them  with  a  declaration. 


ment  against  him  for  a  misdemeanor,  was  committed  to  the  said  gaol0 
for  want  of  sureties  to  prosecute  his  traverse  at  the  next  sessions  of 
oyer  and  terminer  for  the  county  of  Middlesex :  and  also,  on  reading 
another  writ  of  habeas  corpus  directed  to  the  Judges  of  the  Palace 
Court,  &c,  and  the  return  thereto,  v/ hereby  it  appears  that  the  defend- 
ant was  taken  on  the  31st  of  October  last,  within  the  jurisdiction  of 
their  court,  to  answer  to  the  plaintiff  15/. ;  and  the  defendant  having  , 
put  in  bail  in  the  said  cause,  on  the  return  of  the  said  writ,  and  the 
said  bail  having  this  day  surrendered  the  defendant  in  their  discharge 
into  the  custody  of  the  marshal,  it  is  ordered  that  the  defendant  be 
recommitted  into  the  custody  of  the  keeper  of  the  gaol  of  Newgate. 
to  answer  to  his  said  offence,  and  to  the  said  action ;  to  be  by  him 
kept  in  safe  custody  until  he  shall  be  from  thence  discharged  by  due 
course  of  law. 

Lawrence  and  another  }-,,,,,  , .    ,  ,       ,  . 

f       T.he  defendant  being  this  day  rendered  in 

j    .  '.  V  court  in  discharge  of  his  bail,  it  is  ordered 

that  he  be  committed  into  the  custody  of  the  marshal,  Sec.  and  that 
an  exoneretur  be  entered  upon  the  recognizance  (1)  of  bail  in  this 
cause,   13th  Nov.  1758. 

There  is  another  precedent  in  the  same  book,  where  the  like  was 
done  in  the  case  of  a  prisoner  brought  up  in  the  custody  of  the  keeper 
of  the  Savoy.     Bond  v.  Isaac,  E.  30  Geo.  2.  1757. 

(1)  If  the  action  be  by  bill,  the  order  is  that  an  exoneretur  be  en- 
tered upon  the  bail-piece  filed  in  this  cause.     M%  3^Geo.  2. 

Lord 
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Lord  Ellenborough,  C.  J.    The  consequence  of  charging         1807. 
this  party  with  a  declaration  will  be  to  make  the  gaoler  of  the  — 

house  of  correction  liable  to  the  plaintiffs  in  case  of  an  escape.    an(1  ()ther9 
But  the  Master  has  mentioned  a  case  to  us,  where  the  Court       against 
in  Lord  Mansfield's  time  refused  an  application  of  this  sort  to        Dams. 
bring  up  a  person  in  the  custody  of  the  keeper  of  Bridewell ; 
saying  that  this  Court  had  no  power  to  make  a  gaoler  of  such 
prisons  liable  for  the  escape  of  a  prisoner  on  civil  process. 
The  only  inconvenience  from  the  law,  as  it  stands,  is  that  dur- 
ing a  prisoner's  confinement  in  these  places  he  cannot  be  sued, 
when  probably  a  plaintiff  could  derive  no  fruit  from  his  suit : 
and  the  plaintiff  may  prevent  the  statute  of  limitations  running 
upon   his   demand   by  suing  out   his  writ  and  entering  con- 
tinuances. 

Per  Curiam,  Rule  refused. 


[   157  ] 
PURCELL   against    MaCNAMARA.  Friday, 

°  Nov.  nth. 

IN  an  action  on  the  case  for  a  malicious  prosecution,  the  de-  In  an  action 
claration,  after  stating  that  on  the  13th  of  January  in  the  on  tne  cafe 

46  Geo.  3.   at   the   Middlesex  sessions  of  oyer  and  terminer,    ?r  a  ma  l" 

,  cious  prose- 

the   defendant   indicted    the    plaintiff  for   perjury   alleged   to  cution   it  is 

be  committed  in  an  affidavit  sworn,  exhibited,  and  filed  not  material 
by  the  plaintiff  on  the  10th  of  December,  46  Geo.  3.  in  a  cause  for  the  plain- 
then  depending  in  Chancery  between  these  parties ;  the  .!  e°  I)r.(\ve 
record  of  which  indictment  was  set  forth,  and  that  the  same  0f  his  acquit- 
was  removed  by  certiorari  into  this  Court ;  proceeded  to  tal  as  laid  in 
allege    that   the   defendant  "  prosecuted   the   said   indictment  t|ie  declara- 

"  against  the  plaintiff,  until  afterwards,  to  wit,  on  the  morrozo  -!0"'  S°      a 
s>  r      .    .  .  H  appears  to 

"  of  the  Holy  Trinity  in  the  46M  year  aforesaid,  at  Weslmin-  hare  been 

"  sler,  Sec.  in  the  Great  Hall  of  Pleas  there  before  Lord  Ellen-  before  the 

"  borough,  C.  J.  &c.  the  plaintiff  was  in  clue  manner,  &c.  ac-  act,on 

"  quitted  of  the  premises  charged  upon  her  in  and  by  the  said  +|,er^for'e  a 

u  indictment,"  &c.  At  the  trial  before  Lord  Ellenborough,  C.J.  variance  in 

at  the  sittings  after  last  term  at  Westminster,  the  copy  of  the  that  respect 

record  of  the  indictment  being  given  in  evidence,  it  appeared  between  the 

1  l  day  laid  and 

the  day  stated  in  the  record,  which  was  produced  to  prove  the  acquittal,  is  not  ma- 
terial, the  day  not  being  laid  in  the  declaration  as  part  of  the  description  of  such  re- 
cord or  acquittal. 

by 


157 


CASES  in  MICHAELMAS  TERM 


1807. 

PlJRCEIX 

against 
Macna- 

MARA. 


f  158  ] 


on 


[  159  ] 


by  the  postea,  that  the  trial  and  acquittal  took  place, 
"  Tuesday  next  after  the  end  of  the  [Easter]  term"  which  was 
the  day  of  nisi  jwius,  before  the  Lord  Chief  Justice:  whereupon 
the  variance  was  objected  to  as  fatal ;  and  the  case  of  Pope  v. 
Foster  (a)  adduced  as  in  point:  and  on  the  authority  of  that 
case  the  plaintiff"  was  nonsuited. 

But  early  in  term  Gurney  moved  to  set  aside  the  nonsuit, 
on  the  ground  that  the  particular  day  of  acquittal  was  not  ma- 
terial to  be  proved  as  laid,  so  that  it  was  prior  to  the  bringing 
of  the  action,  which  it  appeared  to  be  from  the  memorandum  of 
the  declaration  on  the  nisi  prius  record  compared  with  the  re- 
cord of  acquittal.  And  that  the  declaration  did  not  affect  to 
set  out  the  record  of  acquittal,  according  to  its  tenor,  but  the 
day  was  laid  under  a  videlicet.  And  he  cited  a  case  of  The  King 
v.  Payne  (b)  tried  before  Lord  Kenyon,  C.  J.  at  the  sittings  at 
Westminster  after  Mich,  term  29  Geo.  3.  where  an  indictment 
for  perjury  stated  that  "  heretofore,  to  wit,  on  Monday  the  3d 
"  day  of  December  in  the  28th  year,  &c.  the  cause  came  on  to 
"  be  tried,"  &c.  And  it  appeared  by  the  nisi  prius  record,  that 
the  jury  were  respited  until,  &c.  unless  the  justices,  &c.  should 
first  come  on  Thursday  the  29th  of  November,  &c.  Whereupon 
it  was  objected  that  the  proof  varied  from  the  indictment ;  as 
the  cause  must  be  taken  to  have  been  tried  on  the  day  men- 
tioned in  the  nisi  prius  record.  But  Lord  Kenyon  over-ruled 
the  objection  ;  for  the  day,  being  stated  under  a  videlicet,  was 
not  necessary  to  be  proved  exactly  as  laid.  He  also  cited 
Bushy  v.  Watson  (c),  where  the  declaration  was  for  maliciously 
indicting  the  plaintiff  at  the  General  Quarter  Sessions,  &c. ; 
and  the  proof  being  of  an  indictment  at  the  General  Sessions, 
&c.  the  variance  was  held  immaterial.  Rex  v.  May  (d), 
where  an  indictment  for  perjury  unnecessarily  set  out  a  prior 
indictment  for  an  assault  on  which  the  supposed  perjury  was 
committed :  but  not  being  set  out  according  to  the  tenor, 
but  only  in  manner  and  form,  videlicet,  &c.  the  prosecutor 
was  held  not  to  be  tied  down  to  strict  proof  of  an  im- 
material allegation  in  it,  as  laid.  Also,  King  v.  Pippct  (e), 
where  a  variance  in  stating  a  precept  to  the  sheriff-  and  Frith 


(a)  4  Term  Rep.  590. 

(b)  This  was  read  from  a  note  taken  by  Mr.  Holroyd. 

(c)  2  Blue.  Rep.  1050.      (d)  Dougl.  193.       (c)  1  Term  Rep.  155. 

v.  Gray 
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v.  Gray  (a)  where  the  county  in  which  a  certain  agreement  was         __" 
to  be  performed  was  misstated;  were  also  held  to  be  intimate-      Purceix 
rial.     And  other  cases  cited  in  King  v.  Pippet,  particularly        against 
Rex  v.    Lookup,  where  the  objection  taken  and  overruled  was       Macna- 
that  an  indictment  for  perjury  upon  a  bill  in  Chancery  stated        *aka. 
the  bill  to  be  directed  to  Robert  Lord  Henley,  &c. ;  whereas  it 
was  directed  to  Sir  Robert  Henley,  Knt.  &c. ;  which  was  con- 
tended to  be  a  much  stronger  case  than  the  present. 

The  Attorney-General,  Garrow,  Jckyll,  and  Abbott,  in  shew- 
ing  cause  against  the  rule,  relied  principally  on  Popes.  Foster  (b) 
as  in  point  to  the  present  objection  ;  which,  they  observed,  was 
subsequent  to  the  case  of  Rex  v.  Payne  ;  and,  therefore,  Lord 
Kent/on,  who  does  not  appear  to  have  dissented  from  the  rest 
of  the  Court  in  Pope  v.  Foster,  must  have  changed  his  former 
opinion.  And  they  also  referred  to  Green  v.  Rennelt  (e), 
wherein  an  action  against  an  attorney  for  negligence  in  not 
prosecuting  a  debtor  of  the  plaintiff  to  judgment;  the  return 
of  the  writ  on  which  the  debtor  was  arrested  being  laid  to  be 
in  the  c25lhyear,  &c.  and  the  writ  itself  appearing  to  have  been 
returnable  in  the  2ith  year,  Sic.  :  the  variance  was  held  fatal, 
though  the  day  of  the  return  was  laid  in  the  declaration  under 
a  videlicet.  And  they  contended  that  the  acquittal,  being  a 
material  fact,  was  necessary  to  be  proved  as  laid,  and  could  only 
be  proved  by  the  record :  and  that  the  rule,  as  to  matters  of 
proof  by  record,  had  always  been  held  very  strictly  ;  for  other- 
wise there  might  be  two  records. 

Topping  and  Gurney,  in  support  of  the  rule,  denied  that  the  [  1G0  ] 
day  of  the  acquittal  was  material,  though  the  acquittal  itself  was : 
it  was  enough  if  it  appeared  to  be  before  the  action  commenced  ; 
if  it  had  only  been  alleged  that  afterwards  (i.  e.  after  the  in- 
dictment) the  party  was  acquitted,  that  would  have  been  suffi- 
cient, in  Greeny.  Rennctt,  the  variance  was  material ;  because 
otherwise  the  negligence  of  the  attorney  did  not  appear  ;  and  on 
that  ground  only  the  Court  decided  the  case.  The  strictness  of 
the  rule,  as  to  proof  by  matter  of  record,  only  applies  where  the 
tenor  of  the  record  is  undertaken  to  be  set  out :  but  here  the 
substance  only  of  it  is  alleged :  aiid  the  very  day  cannot  be  mate- 

(a)  Cited  ia  4  Term  Rep.  561.  (6)  4  Term  Rep.  590. 

(c)  1  Term  Rep.  656. 

rial; 
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rial ;  because  the  record  itself  does  not  state  the  fact  truly  in 
this  respect.     They  again  relied  on  the  cases  formerly  cited. 

Lord  Ei.lenborough,  C.  J.  This  nonsuit  proceeded  on  the 
authority  of  Pope  v.  Foster :  if  that  case  be  law,  the  nonsuit 
ought  to  stand  ;  if  it  be  not,  both  that  case  and  this  nonsuit 
must  fall  together.  There  are  two  sorts  of  allegations  ;  the  one 
of  matter  of  substance,  which  must  be  substantially  proved ; 
the  other  of  description,  which  must  be  literally  proved.  The 
question  is,  whether  this  be  an  allegation  of  the  former  sort. 
The  allegation  is,  that  the  plaintiff  was  prosecuted  "  until  after- 
"  wards,  to  wit,  on  the  morrow  of  the  Holy  Trinity ;  in  the 
"  46th  year  aforesaid,  &c.  she  was  in  due  manner  acquitted." 
The  substance  of  the  allegation  is  no  more  than  that  the  plain- 
tiff was  acquitted  upon  that  prosecution  :  and  to  support  this 
action  it  must  also  appear  that  she  was  acquitted  before  the  action 
was  brought.  The  day  of  acquittal  is  not  alleged  with  a  prout 
patet  per  recordum :  the  averment  is,  that  the  acquittal  took 
place  on  the  morrow  of  the  Holy  Trinity,  when  the  record  pro- 
duced states  that  it  took  place  on  Tuesday  next  after  Easter 
term  :  and  certainly  there  would  be  a  repugnancy  between  the 
allegation  and  the  proof,  if  it  were  to  be  considered  as  a  specific 
allegation  of  time  :  but  if  it  be  only  taken  as  a  substantial  alle- 
gation of  the  fact  of  the  acquittal,  as  of  a  time  which  is  shewn 
to  have  been  before  the  action  brought ;  then  the  repugnancy 
is  immaterial,  and  the  proof  in  substance  supports  the  allega- 
tion. And  so  it  appears  to  me  to  do.  If  it  had  gone  on  to 
state  that  the  acquittal  was  on  a  certain  day  as  appears  by  the 
record;  that  might  have  been  considered  as  descriptive  of  the 
record,  and  then  the  variance  would  have  been  fatal.  The 
ground,  therefore,  on  which  I  consider  that  the  case  of  Pope  v. 
Foster  ought  not  to  bind  us,  as  having  been  decided  against 
principle,  is,  that  this  is  an  allegation  of  substance  and  not  of 
description.  And  this  distinguishes  it  from  Green  v.  JRennctt, 
which  was  a  case  of  description  :  it  described  writ  in  terms; 
when  sued  out,  and  when  returnable  ;  and  the  return  of  the 
writ  was  part  of  the  description  of  the  thing  alleged,  and  could 
only  be  proved  by  the  production  of  a  writ  so  returnable. 
That  case,  therefore,  was  rightly  decided  :  and  so  it  appears  to 
me  was  that  of  The  King  v.  Payne  y  where  a  better  opinion  was 
delivered  thaninPo^e  v.  Foster^which  passed  without  discussion. 

Grose,  J. 
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Grose,  J.    I  remember  the  case  of  Pope  v.  Foster,  which  was        1 807. 
not  arjrued,  but  on  the  first  statement  at  the  bar  Lord  Kent/ on      ,%~~ 
and  ray  Brother  Buller  conceived  that  there  was  no  ground  for       against 
a  new  trial.     It  appears  now  that  Lord  Kcnyon  not  long  be-       Magna- 
fore  had  been  of  a  different  opinion  in  The  King  v.  Payne;      mara. 
and  upon  principle  I  think  that  that  case  is  the  most  fit  and 
convenient  to  be  adhered  to.     The  good  sense  and  substance  of      r  162  i 
the  allegation  is,  that  the  acquittal  took  place  at  such  a  time  as 
to  give  the  plaintiff  her  cause  of  action. 

Lawrence,  J.  I  think  that  the  case  of  Pope  v.  Foster  was 
wrongly  decided.  Where  the  day  laid  is  made  part  of  the  de- 
scription of  the  instrument  referred  to,  which  instrument  is  ne- 
cessary to  be  proved,  the  day  laid  must  be  proved  as  part  of  that 
instrument.  But  where  the  day  laid  is  not  material  in  itself,  and 
need  not  have  been  proved  as  laid,  supposing  the  proof  to  have 
been  by  parol ;  if  the  fact  proved  will  support  the  declaration, 
I  see  no  ground  for  any  distinction  between  making  such  proof 
by  matter  of  record  or  by  parol.  The  case  of  Pope  v.  Foster  is 
certainly  in  point  to  the  present  objection ;  but  it  seems  to  have 
proceeded  on  some  misunderstanding,  as  if  there  had  been  an 
attempt  to  introduce  evidence  of  the  real  day  of  the  trial  and 
acquittal  in  order  to  contradict  the  record,  which  proved  them 
to  have  been  on  a  different  day.  But  that  was  not  the  true 
state  of  the  case.  The  material  fact  which  the  plaintiff  had  to 
prove  was  his  acquittal  before  his  action  commenced  :  in  order 
to  prove  the  acquittal,  the  record  was  produced  :  on  reading 
which,  the  objection  was  made  on  the  part  of  the  defendant, 
that  it  stated  the  acquittal  on  a  day  different  from  that  laid  in 
the  declaration.  But  if  the  acquittal  appeared  to  have  been 
on  a  day  prior  to  the  bringing  of  the  action,  that  was  all  which 
it  was  necessary  for  the  plaintiff  to  prove ;  and  therefore  there 
was  no  contradiction  of  the  record.  It  was  no  more  necessary 
to  prove  the  precise  day  of  the  acquittal,  as  laid  in  the  de- 
claration, than  it  is,  upon  an  indictment  for  murder,  or  in  a 
declaration  upon  promises,  to  prove  the  precise  day  laid  of  r  153  -1 
committing  the  murder,  or  of  making  the  promise.  The  case 
of  Green  v.  Rennett  turned  upon  the  materiality  of  the  return- 
day  of  the  writ,  as  described  in  the  declaration.  On  the  pro- 
duction of  the  writ  it  appeared  to  have  been  sued  out  and  re- 
turnable on  different  days  from  those  laid  in  the  declaration. 
It  was  first  objected  that  the  day  of  suing  it  out  was  material, 

but 
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but  that  was  overruled  at  the  trial  by  Mr.  Justice  Buller :  but 
he  said  that  the  return-day  was  material,  and  therefore  non- 
suited the  plaintiff  on  the  variance  in  that  respect.  Now  the 
return-day  was  material  there,  because  it  was  part  of  the  de- 
scription of  the  writ  stated  in  the  declaration,  which  could  only 
be  proved  by  the  production  of  a  writ  so  returnable.  Then  the 
case  of  The  King  v.  Payne  is  as  much  in  point,  in  answer  to 
the  objection,  as  that  of  Pope  v.  Foster  is  in  support  of  it.  And 
the  former  was  not  mentioned  when  the  latter  was  decided. 
And  in  The  King  v.  Lookup  the  variance  was  much  stronger 
than  in  this  case :  but  yet  it  was  thought  sufficient  that  the 
complainant  had  preferred  a  bill  before  the  person  who  held 
the  great  seal,  whether  he  were  styled  Lord  Henley  or  Sir 
Robert  Henley.  It  is  sufficient  however  to  dispose  of  the  ob- 
jection in  this  case,  that  the  day  is  not  alleged  as  part  of  the  de- 
scription of  the  record  of  acquittal.  The  acquittal  might  have 
taken  place  on  that  or  on  any  other  day  prior  to  the  plaintiff's 
action;  which  it  was  proved  to  have  been ;  and  that  was  all 
which  it  was  material  for  him  to  prove  in  respect  to  time. 

Lt:  Blaisc,  J.  We  have  been  pressed  with  the  case  of  Pope 
v.  Foster;  and  if  that  had  been  solemnly  discussed,  and  a  rule 
of  evidence  there  laid  down  which  had  been  acted  upon  ever 
since,  the  Court  might  have  found  themselves  distressed  by  that 
authority,  and  it  would  have  been  difficult  to  have  gotten  rid  of 
it.  But  it  appears  that  a  different  rule  of  evidence  had  been 
before  that  time  laid  down  by  the  same  learned  Lord  who  pre- 
sided here  when  Pope  v.  Foster  was  determined:  and  no  refer- 
ence was  then  made  to  the  former  decision  :  but  the  latter  case 
passed  without  discussion:  and  the  question  seems  to  have  been 
brought  before  the  Court  embarrassed  a  little,  as  it  seems,  with 
the  idea  that  evidence  had  been  offered  to  contradict  the  record 
as  to  the  day  of  the  acquittal.  But  that  was  not  so;  for  the 
only  material  part  of  the  allegation  in  the  declaration  was,  that 
the  plaintiff  was  acquitted  before  the  action  brought ;  audit 
was  immaterial  on  what  day  before :  and  the  record  was  only 
produced  to  prove  the  acquittal.  And  I  cannot  see  any  reason 
why,  where  a  fact  is  not  material  to  be  alleged  on  the  exact  day, 
and  need  not  be  proved  exactly  as  laid,  and  the  allegation  of  the 
day  is  not  particularly  descriptive  of  the  record  referred  to  ; 
that  it  should  become  material,  because  it  appears  by  matter  of 
record  instead  of  by  parol  evidence. 

Rule  absolute 
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Manning  and  Others  against  The  Commissioners  of    Saturday, 
Compensation  under  the  West  India  Dock  Act.  Nw.  28th. 

THE  stat.  39  Geo.  3.  c.  69.,  establishing  the  West  India  Dock  Thecom- 
Companv,  and  enabling  them  to  make  wet  docks  and  build  l)Cnsat,tm 

CIHUSC?    s 

warehouses  and  other  works  in  the  Isle  of  Dogs,  to  which  the  12i.  G'f  the 

West  India  trade  and  shipping  were  to  be  removed  from  the  stat.  39  Geo. 

quays,  wharfs,  and  warehouses  higher  up  the  river,  which  were  3-  c.  69.  di- 

before  frequented  by  the  trade  ;  by  s.  121.  reciting  that  in  con-  fecUnS  that 

sequence  of  the  works  intended  by  the  act,  "  some  of  the  present  an    ware. 

"  legal  quays,  &c.  and  certain  warehouses,  docks,  and  divers  houses,  &c. 

"  other  tenements  and  hereditaments  in  or  adjoining  the  port  of  (used  for 

"  London,  some  of  which  warehouses  were  known  by  the  name    1°  .C."1S 

'  .  India  pro- 

"  of  Up  Town  warehouses,  and  used  for  the  reception  ot   West  <lUCe  before 

"  India  produce  and  other  goods  landed,  might  perhaps  become  that  act) 

"  less  valuable,  by  means  of  the  trade  or  business  of  the  same  re-  snotlId  be 

"  spectively  being  in  part  diverted,  than  the  same  respectively  are  I  '!  c'\(  ,655 

"  at  present ;  and  divers  owners  and  occupiers  of,  and  other  per-  reason  of  the 

"  sons  interested  in,  &c.  such  legal  quays,&c.  warehouses,  docks,  W.  I.  trade 

"  and  other  tenements,  &c.  ma?/  thereb?/  sustain  loss  or  damage .-  "einS  di- 

•  verted  there- 

"  and  the  yearly  and  other  receipts  of  the  Governors  of  ChrisCs  r       \    x\    " 

"  Hospital  in  the  city  of  London,  for  or  on  account  of  the  car-  then  intend- 

"  rooms,  or  figures  for  using  free  carts  within  the  said  city,  &c.  <?d  IV.  I. 

*6  may  also  thereby  happen  to  be  lessened /'  enacts,  "  that  in  case  "oc^s  anc* 

"  such  legal  *  quays,  warehouses,  &c.  or  any  of  them,  shall  by  t.  ' 

"  reason  of  the  said  intended  works,  &c.  be  rendered  less  ra-  before  the 

"  luable  by  reason  or  means  of  the  trade  thereof  being  diverted  passing  of 

"  therefrom  than  they  respectively  were  before  the  passing  of  this  [ne  act »  or 

Cw  act  j  or  any  owners  or  occupiers  of  the  same  legal  quays,  ware-  l/eariu  or 

"  houses,  &c.  shall  by  reason  of  any  of  the  same  works  suffer  loss  other  re- 

"  or  damage  ;  or  the  yearly  or  other  receipts  or  income  of  the  ceipts  of 

"  Governors  of  Christ's  Hospital  aforesaid,  for  or  on  account  ^'l1lst ,      ,s" 

1  '  pital  should 

be  thereby 
lessened  ;  the  owners  of  such  warehouses,  Sec.  and  the  Governors  of  the  Hospital 
should  be  compensated;  (thereby  putting  such  owners  and  governors  on  the  same 
footing)  must  be  construed  with  reference  to  the  yearly  profits  made  of  the  pre- 
mises antecedent  to  the  passing  of  the  act,  and  the  value  of  such  warehouses  eannot 
be  evidenced  by  the  yearly  profits  made  between  the  passing  of  the  act  and  the 
opening  of  the  docks,  by  which  latter  the  loss  was  occasioned. 

2  "of  *[  loo] 
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1807.       "  of  car-rooms,  shall  by  reason  of  any  of  the  same  works  hap- 

"  pen  to  be  lessened,  the  Commissioners  of  Compensations  (ap- 

and  Others    "  P°inted  Dy  tne  act)  sna^  ma^e  such  just  and  liberal  compen- 

against       "  sation  or  satisfaction,  &c.  to  the  owners  or  occupiers,  &c.  of 

The  Com-    «  the  same  legal  quays,  warehouses,  &c.  50  rendered  less  valu~ 
missioners  of  «  aUe  respectively,  and  to  the  Governors  of  Christ's  Hospital, 

tion  &c.  "  &c*  as  sna^  be  agreed  upon  between  the  said  commissioners 
"  and  such  respective  owners,"  &c.  And  by  s.  122.  If  any 
person  claiming  compensation  shall  not  agree  with  the  commis- 
sioners as  to  the  amount  of  it,  and  shall  persist  in  their  claim, 
the  commissioners  are  to  issue  a  precept  to  the  sheriffs  of  Lon- 
don or  of  the  county,  &c.  where  the  premises  lie  ;  who  are  to  re- 
turn a  jury  at  the  time  and  place  appointed  ;  which  jury  is  to 
award  the  amount  of  the  compensation,  and  their  verdict  is  to 
be  final ;  and  by  s.  127.  it  is  to  be  entered  amongst  the  records 
of  the  General  or  Quarter  Sessions,  &e.  The  stat.  46  Geo.  3. 
c.  132.  further  regulates  the  trial  of  claims  for  compensation, 
which  are  to  be  before  the  justices  at  sessions.  And  by  s.  9.  re- 
citing that  questions  of  doubt  and  difficulty  may  arise  as  well 
concerning  the  title  of  claimants  to  compensation  as  the  amount 
of  the  sum  claimed,  the  justices  are  enabled  "  to  reserve  any 

L  167  ]  "  point  of  law  arising  upon  such  trial  for  the  consideration  of 
"  the  Court  of  K.  B.  upon  motion  to  be  made  in  the  same 
"  court,  in  the  same  manner  as  if  such  point  had  been  reserved 
"  by  the  Lord  Chief  Justice  at  Nisi  Prius"  &c. 

The  plaintiffs  were  the  owners  of  a  warehouse,  which  had 
been  used  by  them  for  the  purpose  of  receiving  West  India 
produce  before  the  passing  of  the  act  in  question,  and  for  which 
a  considerable  rent  was  received  ;  and  this  rent  had  progres- 
sively increased,  owing  principally  to  the  increasing  import- 
ation of  colonial  produce  in  the  port  of  London,  and  the  conse- 
quent increased  demand  for  warehouse-room,  from  a  period  of 
about  four  years  before  the  passing  of  the  act  in  1799  till  the 
opening  of  the  docks  in  1802,  when  their  profits  ceased,  in  con- 
sequence of  the  removal  of  the  trade  to  the  company's  docks 
and  warehouses.  And  the  Commissioners  of  Compensation 
having  rejected  their  claim  for  compensation  for  this  loss  by 
reason  of  the  dock  works,  it  came  on  to  be  tried  in  the  form  di- 
rected by  the  act  before  the  Recorder  of  London,  and  a  jury, 
at  the  adjourned  Quarter  Sessions  for  the  city,  holden  at  the 
Guildhall;  when  the  claimant's  title  to  some  compensation  being 

established 
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established  in  evidence,  a  question  of  law  arose  respecting  the        1807. 
time  from  which  the  average  of  the  value  of  the  premises,  in 
respect  of  which  compensation  was  claimed,  should  be  calcu-         ,«. 
lated  back;  viz.  whether  in  estimating  such  value  the  jury  were       against 
confined  to  take  an  average  upon  the  actual  profits  made  of  such  TheCommis- 
premises  for  one  or  more  years  prior  to  the  ll2th  of  July  1799,     goners  of 
when  the  West  India  Dock  act,  39  Geo.  3.  c.  G9.  passed;  or     TI0N   "^  " 
whether  in  estimating  such  value,  it  were  lawful  for  the  jury  to 
take  into  their  consideration  the  then  value  of  the  premises 
evidenced  by  the  actual  profits  made  subsequent  to  the  passing  of 
the  act?    The  Recorder  instructed  the  jury  not  to  take  into      [  168  ] 
their  consideration  any  evidence  of  the  profits  made  of  such 
premises  subsequent  to  the  passing  of  the  act,  but  to  confine 
their  attention  to  the  consideration  of  the  profits  made  of  them 
prior  to  that  act.     The  jury  calculated  the  compensation  ac- 
cording to  this  direction,  and  assessed  the  plaintiff's  damages 
at        /.     Early  in  this  term  a  rule  nisi  was  obtained  for  set- 
ting aside  the  inquisition,  and  having  a  new  assessment  of  da- 
mages; upon  an  affidavit  of  the  plaintiff's  claim  and  of  the  trial 
had,  and  that  the  question  of  law  above  stated  had  been  re- 
served by  the  Court,  as  permitted  by  the  act  of  parliament. 
And  afterwards  the  Recorder  made  his  report  of  the  question  of 
law  reserved  in  the  terms  above  mentioned. 

The  case  was  argued  by  The  Attorney  General,  G arrow,  Dam' 
pier,  and  Roe,  against  the  rule  for  a  new  inquisition;  and  by 
Best,  Serjt.  Park,  East,  and  Watson,  in  support  of  it.  And  two 
days  after 

Lord  Ellen  borough,  C.  J.  delivered  the  opinion  of  the 
Court. 

This  was  a  motion  for  a  new  assessment  of  damages,  upon 
the  ground  of  a  supposed  misdirection  of  the  Recorder  of  Lon- 
don in  respect  of  the  construction  of  the  compensation  clause  in 
the  West  India  Dock  act,  39  G.  3.  c.  69.  s.  121,  lc22.  (After 
stating  s.  121.)  Upon  considering  the  terms  of  this  clause,  we 
think  there  is  no  reason  to  suppose  that  the  Legislature  meant 
to  put  the  Governors  of  Christ's  Hospital,  therein  mentioned, 
and  any  other  owners  of  property  and  persons  entitled  to  com- 
pensation under  this  section,  for  loss  or  damage  sustained  in  re- 
spect of  the  other  descriptions  of  property  therein  also  mention-  [  169  ] 
ed,  upon  a  different  footing.  The  Governors  of  Christ's  Hos- 
pital are  under  this  section  entitled  to  no  compensation,  unless 

their 
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their  yearly  receipts,  (which  must  be  understood  as  their  yearly 
receipts  before  the  passing  of  that  act)  should  be  diminished. 
However,  they  might  increase  between  the  time  of  passing  the 
act,  and  however  they  might  fall  off  afterwards  ;  unless  it  should 
have  the  effect  of  producing  a  diminution  of  the  receipt,  so  as 
to  reduce  it  below  the  sum  they  produced  at  the  time  of  passing 
the  act;  they  could  have  no  claim.  From  hence  it  appears  to 
follow  that  as  the  Governors  of  Christ's  Hospital  could  have  no 
compensation  on  account  of  the  prospective  increase  of  their 
receipts  or  income,  and  their  subsequent  diminution ;  the  owners 
of  quays,  wharfs,  warehouses,  &c.  put  on  the  same  footing 
with  them,  can  also  have  no  compensation,  on  account  of  the 
prospective  increase  of  value  in  their  property.  And  that  the 
words  of  the  act,"  less  valuable"  must  therefore  be  understood 
as  meaning  the  same  as  the  words  "  less  productive."  If  the 
subsequent  profits  are  allowed  to  be  calculated  upon,  it  will  in 
effect  be  to  adopt  and  proceed  upon  a  calculation  of  the  value 
at  the  time  of  the  claim,  instead  of  the  value  as  taken  before 
the  passing  of  the  act ;  which  is  the  standard  of  valuation  ex- 
pressly adopted  and  referred  to  by  the  act  itself.  Nor  does  the 
postponement  of  the  period  for  making  or  admitting  claims  for 
compensation,  (under  sect.  128.)  "  until  the  expiration  of  three 
years  after  notice  of  the  docks  and  dock  premises  being  ready 
for  use,"  appear  to  us  at  all  to  warrant,  as  has  been  argued,  a 
contrary  construction  of  the  act;  the  obvious  purpose  of  this 
provision  being  only  to  allow  a  sufficient  interval  for  the  accu- 
mulation of  the  fund  out  of  which  the  compensations  allowed  by 
the  act  should  be  made.  It  appears  to  us,  therefore,  that  the 
direction  given  to  the  jury  by  the  Recorder  has  been  correct  in 
point  of  law,  and  that  there  is  no  ground  for  granting  a  new 
inquisition. 

Rule  discharged. 
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Josiah  Perrin  and  Maria  Perrin,  Tnfanls,  by  Joseph      *v"%» 
Perrin,  their  Father  and  next  Friend,  against  I  ho- 
mas  Lyon,  W.  D.  Evans,  Joseph  Perrin,  Wm.  Ged- 
des,  and  Archibald  Geddes. 

and 

Tho.  Lyon  against  Wm.  Geddes,  Archibald  Geddes, 
Maria  Perrin,  Josiah  Perrin,  W.  D.  Evans,  and 
Joseph  Pbrrin. 

ON  the  hearing  of  these  causes  before  the  Lord  Chancellor,  rpai'anjVpSeer_ 
his  Lordship  directed  a  case  to  be  stated  for  the  opinion  sonai  estate 
of  this  Court,  in  substance  as  follows  : —  to  trustees, 

J osiah  Perrin,  of  Warrington,  in  the  county  of  Lancaster,  to  pay  there- 
being  seised  in  fee  of  a  considerable  real  estate,  by  *  his  will  nu-t    t'o  ^.g 
dated  the  22d  of  Oct.  1795,  duly  executed  and  attested  to  pass  w;fe  for  life, 
real  estates ;  after  directing  his  debts,  &c.  to  be  paid  by  his  ex-  and  out  of 
editors,  and  bequeathing  to  his  wife  the  share  in  the  glass-house  the  resiJue 
concern  which  he  had  in  her  right,  and  also  all  his  household  flcie„j  f"r~ 
goods,  &c.  devised  as  follows  :  "  I  give,  devise,  and  bequeath,  the  mainte- 
"  unto  my  executors  hereinafter  named,  their  heirs,  executors,  nance,  edu- 
"  &c.  all  and  every  my  real  and  personal  estates  whatsoever  cat,on>  aH« 
"  and  wheresoever,  not  hereinbefore  disposed  of,  upon  trust  in  ^\\  on[y 
"  the  first  place  to  pay  unto  my  wife  one  annuity  of  100/.,  dur-  dauahter, 
"  ing  her  life,  &c.  in  full  of  all  dower,  &c.     And  upon  further  until  she 

should  att uin 
the  age  of  21 
years,  or  marry  ;  and  when  she  should  attain  21,  or  marry,  then  to  her  in  fee  :  but 
in  case  his  daughter  should  die  under  age  and  unmarried,  then  the  estates  to  go  to  his 
wife  for  life  ;  and,  after  her  decease,  to  the  two  children  of  his  ?iephew,  as  tenants  in 
common  in  fee;  with  a  proviso,  that  if  either  his  wife  or  daughter  should  marry  a 
Scotchman,  then  his  wife  or  daughter,  s>  marrying,  should  /b?;/ezY  all  benefit  under  his 
will  ;  and  the  estates  given  to  such  his  wife  or  daughter,  as  should  so  marry,  should 
descend  to  suchperson  or  persons  as  would  be  entitled  under  his  will  in  the  same  manner 
as  if  his  wife  or  daughter  were  dead.  Held  that  such  partial  restraint  of  marriage 
was  legal;  and  that  the  daughter  having,  while  under  age,  married  a  Scotchman  and 
died,  leaving  a  son,  such  son  could  not  inherit,  nor  her  husband  be  tenant  by  the 
curtesy  ;  but  that  the  limitation  over,  (the  testator's  wife  being  also  dead,)  to  the 
two  children  of  the  testator's  nephew,  (which  nephew  was  still  living,)  took  effect 
immediately  on  such  marriage,  they  being  the  persons  desiguated  by  the  will  to  take  in 
the  event  which  had  happened  ;  the  testator  having  considered  such  prohibited  mar- 
riage the  same  as  the  death  of  his  daughter  under  age  unmarried. 

"  trust     *[   171   ] 
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1807.        «  trust  to  stand  possessed  of  the  residue  of  the  rents,  issues,  and 
„  "  profits  of  my  said  real  and  personal  estates,  and  put  out  the 

and  Others  same  to  interest,  &c.  and  pay  thereout  to  ray  niece  Mary 
against  "  Falkner,  200/.,  to  be  paid  and  applied  for  her  use  by  my  execu- 
Lyon  «  tors,  in  such  manner  as  they  shall  think  proper  :  and  to  stand 
A  d^'  "  possessed  of  the  residue  of  my  effects,  and  pay  thereout  for 
Lyon  "  tne  maintenance,  education,  and  support,  of  my  daughter  Sa- 
against  "  rah  Perrin,  such  sums  of  money  as  shall  be  sufficient  for  that 
Geddes  «  purpose  :  considering  the  fortune  she  will  be  by  this,  my  will, 
<(  entitled  to ;  until  my  said  daughter  shall  attain  the  age  of  21 
11  years,  or  marry,  which  shall  first  happen.  And  when  my  said 
((  daughter  shall  attain  her  said  age  of  21  years,  or  marry,  then 
"  I  give,  devise,  and  bequeath,  all  and  every  my  said  real  and 
"  personal  estates,  charged  with  the  said  annuity  to  my  said  wife, 
"  as  aforesaid,  unto  my  said  daughter,  her  heirs,  executors,  &c. 
"  but  in  case  my  said  daughter  shall  depart  this  life  under  age, 
"  and  unmarried,  then  I  give,  devise,  and  bequeath,  all  and 
"  every  my  real  and  personal  estates,  charged  as  aforesaid,  unto 
[  172  ]  "  my  wife,  during  the  term  of  her  natural  life ;  and  after  her 
"  decease,  unto  the  two  children  of  my  nephew  Joseph  Perrin, 
"  their  heirs,  executors,  and  administrators,  equally  as  tenants 
tl  in  common,  and  not  as  joint-tenants.  Provided  always,  and 
"  it  is  my  express  will  and  desire,  and  I  do  hereby  solemnly  or- 
"  der  and  declare,  that  if  either  my  said  wife  or  daughter  shall  in- 
"  termarry  with  any  person  born  in  that  part  ofG  reat  Britain  called 
"  Scotland,  or  born  of  Scotch  parents,  then  and  from  thenceforth 
"  my  said  wife  or  daughter,  so  marrying,  shall  forfeit  all  benefit 
"  and  advantage  under  this  my  will ;  and  my  said  real  and  per- 
"  sonal  estates,  or  such  part  thereof  as  shall  be  given  to  such  of 
"  my  said  wife  or  daughter  as  shall  so  marry,  shall  descend tosuch 
u  person  or  persons  as  zcould  be  entitled  under  this  my  will,  in 
"  same  manner  as  if  my  said  wife  or  daughter  were  dead;  any 
"  thing  herein  contained  to  the  contrary  notwithstanding."  The 
testator  appointed  his  wife  and  Thomas  Lyon  his  executors  and 
guardians  of  his  daughter,  during  her  minority,  and  died  in  May, 
1796  ;  leaving  Sarah  Perrin,  his  daughter,  and  only  child  and 
heir  at  law,  who  was  then  12  years  old,  and  Cath.  Perrin,  his 
widow,  and  Josiah  Perrin  the  younger,  and  Maria  Perrin,  the 
plaintiffs  in  the  first-mentioned  cause,  the  only  children  of  his  ne- 
phew Joseph  Perrin,  who  were  living  when  the  testator  made  his 
will.    On  the  13th  of  July,  1802,  Sarah  Perrin,  (the  daughter) 
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being  then  under  the  age  of  19  years,  intermarried  with  the  de- 
fendant Wm.  Geddesof  Warrington,  merchant,  who  was  born  in 
Scotland  and  of  Scotch  parents.  Catherine  Perrin,  (the  widow) 
died  on  the  5th  of  February,  1803.  Sarah  (the  daughter)  died 
on  the  5th  of  July,  1803,  and  before  she  attained  the  age  of  21 
years;  leaving  the  defendant  Archibald  Geddes  her  only  child  and 
heir  at  law;  who  upon  her  death  became  the  heir  at  law  of  the 
testator*  Josiah  Perrin :  but  incase  she  had  never  been  married, 
or  had  not  had  any  issue,  Joseph  Perrin  the  defendant  would  be 
her  heir  at  law,  and  on  her  death  would  have  become  the  heir 
at  law  of  the  testator  Josiah  Perrin.  The  question  was,  Who, 
under  the  circumstances,  was  entitled  to  the  real  estates  of  the 
said  Josiah  Perrin? 

Liltledale,  for  the  plaintiffs  in  the  first  cause,  contended  that 
the  infant  children  of  Joseph  Perrin  were  entitled  under  the  will 
to  the  real  estate ;  it  being  given  over  to  them  in  the  event  which 
had  happened  of  the  testator's  daughter  having  married  a  Scotch- 
man. First,  as  to  the  legality  of  the  proviso  in  restraint  of  such 
a  marriage:  though  by  the  civil  and  canon  laws  restraints  of 
marriage  are  in  general  discouraged  and  held  void;  yet  even 
those  laws  admit  of  exceptions  to  the  general  rule  (a)  ;  as  if  the 
condition  be  only  temporary,  as  not  to  marry  before  the  age  of 
twenty  ;  or  if  it  only  exclude  marriage  with  particular  persons, 
as  a  widow,  or  a  certain  person  by  name ;  or  in  a  particular 
place,  as  in  York  ,•  or  if  one  be  made  executrix  with  a  certain  be- 
nefit, so  long  as  she  remains  unmarried.  All  the  principles  and 
cases  applicable  to  pecuniary  legacies  in  our  law,  as  derived  from 
the  civil  law,  are  fully  illustrated  in  the  case  of  Harvey  v. 
Aston  (b)  ;  and  these  and  other  partial  exceptions  are  shewn  to 
have  been  allowed ;  especially  where  there  is  a  devise  over  in  the 
event  of  the  prohibited  marriage.  But  restraints  of  marriage 
have  always  been  admitted  by  the  law  of  England  in  devises  of 
real  estate,  and  a  fortiori  where  there  is  a  devise  over,  as  in  this 
case.  As  in  Williams  d.  Porter  v.  Fry(c),  Booth  v.  Booth(d), 
Harvey  v. Aston  (e),  Reymish  v.Martin(f),  Scott  v.  Tyler  (g),and 
Stackpolev.Beaumont(h):  all  which  cases  establish  the  distinction 
that  restrictions  of  marriage  upon  pecuniary  legaciesare  governed 

(a)  Szrinb.  part  4.  sec.  12.  (b)  Com.  Rep.  726.  735,  &c. 

(c)  1  Mod.  86.  300.  I  Chan.  Cas.  142.  or  2  Chan.  Rep.  26.2  Lev. 
21.  T.  Ray.  236.     1  Ventr.  199.  (d)  2  Chan.  Cas.  109. 

(e)  1  Atk.  361.  Cas.  temp.  Talb.  212.  Com.  Rep.  726.    Willes,  83. 

(/)  3  Atk.  330.  (g)  2  Bro.  Ch.  Cas.  431.  and  2  Dickens's 

Rep.  712.  (h)  3  Ves.jun.  89. 
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by  the  rule  of  the  civil  and  canon  law,  which  in  general  repels 
such  restrictions:  but  upon  devises  of  land,  or  even  charges  on 
land,  they  follow  and  are  upheld  by  the  law  of  England:  It 
cannot  be  said,  as  in  some  former  cases,  that  the  prohibition  of 
marriage  with  a  Scotchman  was  merely  in  terrorem  ;  for  that  ar- 
gument has  never  been  admitted  where  there  is  an  immediate 
devise  over ;  though  where  the  devisee  over  was  not  to  take  till  a 
certain  age,  and  the  first  devisee  married  before  the  other  arrived 
at  that  age,  in  the  case  of  Doe  v.  Freeman  (a),  the  first  devisee  was 
held  to  take  an  absolute  estate,  notwithstanding  her  prohibited 
marriage,  until  the  devisee  over  attained  to  the  specified  age. 
There  are,  however,  many  authorities  in  our  books,  which  support 
a  general  prohibition  of  marriage  to  different  persons  upon  pain 
of  forfeiting  their  estate.  Asin  WVin.Abr.  16.  tit.  Gavelkind,(D), 
pi.  4.  and  Co.  Lit.  30.  a.  note  1.  If  a  wife  seised  of  gavelkind 
land  die  without  issue  by  her  husband,  he  shall  be  tenant  by  the 
curtesy  of  half  the  land; so  long  only  as  he  shall  continue  unmarried. 
So  a  rent  may  be  granted  to  determine  upon  marriage.  Co. 
Lit.  180.  b.  So  fellowships  of  colleges  are  avoided  upon  mar- 
riage; though  some  of  these, such  as  Emanuel  and  Sidney  colleges, 
have  been  founded  since  the  Reformation  ;  and  this  restriction  de- 
pends on  the  wills  of  the  founders.  Co.  Lit.  2J4.  b.  comment- 
ing on  the  words  durante  and  dum,  says,  they  are  properly  words 
of  limitation,  as  where  an  estate  is  granted  durante  xiduilate  or 
virginitate  ;  or  where  a  lease  is  made  dum  sola  fuerit,  or  dum 
sola  et  casta  vixeril,  and  so  is  1  Roll.  Abr.  418.  Condition  X. 
pi.  6.  In  Robinson  v.  Comyns  (Z>),  the  devise  was  on  condition 
that  the  devisee  married  the  testator's  grand-daughter;  and  v.0 
doubt  was  entertained  of  the  validity  of  it;  though  Lord  Tal- 
bot  thought  that  the  grand-daughter  refusing  to  marry  the  devisee 
was  a  dispensation  of  the  condition.  In  Scott  v.  Tyler  (c)  Lord 
Thurlow  enumerates  many  restrictions  which  were  even  allowed 
by  the  civil  law  :  the  accuracy  of  which  list,  as  far  as  it  goes, 
was  confirmed  by  Ld. Loughborough  in  Stachpok\.Beaumont{d). 
Lord  C.  J.  JJ'illes,  in  Harvey  v.  Aston (e),  even  seems  to  con- 
sider that  the  law  of  England  admits  of  a  devise  under  a  general 
restriction  of  marriage  ;  and  instances  that  a  devise  of  an  estate 
durante  xiduitate  is  certainly  good.  And  in  Fry\.  Porter  (/  ), 
and  Booth  x. Booth  (g).  a  condition  in  restraint  of  marriage  gene- 

O)  1  Term  Rep.  389. 

(6)  Cos.  temp.  Talb.  1G4.     2  Eq.  Cas.  Abr.  215.  393. 

(c)  2  Dickens,  721.  (d)  3  Ves.jun.  97.  (e)  Willes,  94. 

(/)  1  Mod.  300.  (g)  2  Chan.  Cas.  109. 
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rally,  without  consent,  with  a  limitation  over,  was  clearly  con- 
sidered to  be  valid.  But  it  is  not  necessary  to  contend  that  a  de- 
vise on  condition  of  a  general  restraint  of  marriage  is  good  :  it  is 
enough  that  all  the  cases  agree  in  support  of  a  reasonable  re- 
striction of  that  kind;  and  there  is  nothing  unreasonable  in  the 
restriction  in  question.  There  can  be  nothing  unlawful  in  re- 
straining the  object  of  a  testator's  bounty  from  marrying  with 
particular  persons  by  name,  or  with  the  inhabitants  of  such  a 
town,  even  in  his  own  country  ;  for  bonds  in  restraint  of  trading 
or  carrying  on  any  business  in  a  particular  town  or  district  have 
been  held  good  (a).  A  restraint  then  of  marrying  any  foreigner 
of  a  particular  country  is  at  least  as  reasonable;  or  against 
marrying  one  of  a  different  religion  :  and  this  will  apply  as  well 
to  Scotland,  the  established  religion  of  which  is  different  from  the 
church  of  England,  and  the  country  governed  by  a  different  law, 
though  united  under  the  same  crown.  Secondly,  the  condition 
in  question  is  good  on  another  ground  ;  for  the  devise  to  the 
daughter  was  when  she  should  attain  21  or  marry :  therefore  as 
soon  as  she  had  attained  21,  the  estate  would  have  become  ab- 
solute in  her  in  fee,  and  not  liable  to  be  devested  by  any  marriage 
she  might  subsequently  have  contracted:  the  restraint  of  mar- 
riage, therefore,  with  a  Scotchman  only  operated  upon  her  till  21 ; 
and  all  the  authorities  agree  that  such  a  restraint  is  good.  That 
the  estate  would  have  vested  in  her  absolutely  at  21,  if  she  had 
not  married  before,  appears  from  Desbody  v.  Boyville  (b),  where 
a  legacy  was  to  be  paid  to  a  daughter  when  she  should  attain  21 
or  be  marrried  with  the  consent  of  A.  and  B. ;  but  in  case  she 
married  without  such  consent,  the  executors  were  only  to  pay 
her  the  dividends  during  her  life  ;  and  after  her  death  to  transfer 
the  stock  to  her  children,  &c. :  and  it  was  held  that  the  condition 
determined  at  21  :  and  the  same  point  was  ruled  in  King  v. 
Withers  (f ),  and  Pullen  v.  Ready  (d).  Thirdly,  in  the  event  of 
the  prohibited  marriage  the  estate  is  directed  to  "  descend  to  such 
person  or  persons  as  would  be  entitled  under  his  will  in  the  same 
manner  as  if  his  daughter  were  dead."  Now  in  case  of  the  de- 
cease of  his  daughter  "  under  age  and  unmarried ,"  (by  which 
latter  must  necessarily  be  understood  unmarried  to  any  person  not 
prohibited  by  him)  the  testator  had  before  expressly  devised  the 
estate  over  to  the  two  children  of  his  nephew  Joseph  Perrin,  as 
tenants  in  common,  in  fee.     He  evidently  considered  his  daugh- 

(a)  Davis  v.  Mason,  5  Term  Rep.  118.  and  Burnx.  Guy,  4  East,  1 90. 

(b)  2  Pr.  Wins,  517.  (c)  1  Eq.  Cos.  Abr.  112.  Free,  in 
Chan.  348.                                (d)  2  Atk.  587. 
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ter's  marriage  with  a  Scotchman  as  equivalent  to  her  death  un- 
married :  otherwise  that  which  was  to  give  effect  to  the  limita- 
tion over  would  be  made  to  defeat  it :  it  would  hefelo  de  se.  In 
case  of  the  natural  death  of  the  daughter  without  issue,  it  would 
descend  at  common  law  to  Joseph  the  father  of  the  infants ;  but 
the  testator  has  expressed  what  descent  he  meant,  namely,  that 
pointed  out  under  his  will,  which  is  to  his  infant  great  nephews. 

Park,  on  behalf  of  Joseph  Perrin,  (who  would  have  been  the 
testator's  heir,  if  his  daughter  had  died  without  issue,)  argued 
that  he  would  take  if  the  limitation  over  were  good  ;  which  he 
also  contended  that  it  was ;  and  referred  to  Pulling  v.  Reddy  (a), 
where  the  rule  is  laid  down  that  if  a  legacy  be  devised  on  condi- 
tion of  marriage  with  consent,  and  there  be  no  devise  over  in  case 
the  party  marry  without  consent ;  this  is  only  considered  in  ter- 
rorem :  but  if  there  be  a  devise  over,  it  shall  go  to  such  devisee. 
But  if  the  portion  arise  out  of  land,  where  there  is  no  devise 
over,  it  shall  go  to  the  heir.  Now  the  words  of  this  will  are,  that 
in  case  the  daughter  shall  so  marry  (i.  e,  a  Scotchman,)  the  real 
and  personal  estate  "  shall  descend  to  such  person  or  persons  as 
would  be  entitled  under  this  my  will,  in  the  same  manner  as  if 
my  daughter  were  dead."  But  it  was  only  given  over  before 
to  the  infant  children  of  Joseph  Perrin,  in  case  the  daughter 
should  die  under  age  and  unmarried  /'  both  those  events  must 
concur ;  and,  in  order  to  satisfy  those  words,  Mr.  Littledale  is 
obliged  to  add  (unmarried)  "  within  the  meaning  of  my  will," 
i.  e.  "to  any  other  than  a  Scotchman  ;"  whereas  construing  the 
words  used  in  their  plain  and  grammatical  sense,  without  addition 
or  subtraction,  the  person  to  whom  the  estate  would  descend  if  the 
daughter  had  died  under  age  and  unmarried  would  be  Joseph 
Perrin,  who  would  then  have  stood  in  the  place  of  heir  at  law  to 
the  testator  and  to  his  daughter.  And  by  this  construction  an 
effect  is  given  to  every  word  ;  for  the  estate  would  descend  to 
Joseph  Perrin  under  the  zsill,  and  in  no  other  way,  since  the 
prior  claims  of  the  testator's  daughter  and  her  children  are 
by  that  alone  put  out  of  the  way  of  his  claim  by  descent. 

Holroyd,  for  the  defendants,  contended  that  William  Geddes, 
the  father,  was  entitled  as  tenant  by  the  curtesy  for  his  life,  with 
remainder  in  fee  to  his  son  Archibald:  or,  if  not,  that  the  whole 
fee  vested  presently  in  the  son.  First,  the  testator's  daughter  took 
a  vested  estate  in  fee,  and  it  did  not  remain  contingent  until 
her  marriage  or  age  of  21 :  nor  was  there  any  condition  pre- 


(a)  J  Wils.11. 
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cedent,  to  prevent  the  fee  vesting  in   her  until  the  condition 
was  satisfied.     It  is  a  devise   to  trustees  of  real  and  personal 
estate,  in  the  first  place,  to  pay  an  annuity  to  his  wife  ;  next, 
to  pay  for  the  maintenance   and  education  of  his   daughter 
until  her  age  of  21  or  marriage  ;  and  when  she  attained  21  or 
married,  then  to  her  in  fee :  but  if  she  died    under  age  and 
unmarried,  then  he  gave  it  over.     A  devise  to  one  if  or  when 
he  attains  such  an  age  vests  immediately,  though   the  estate 
be  devised  over  if  he  die  before.     But   here  there   is  also  a 
devise  of  maintenance  to  the  daughter  out  of  the  estate  until  her 
age  of  21  or  marriage  ;  the  trustees,  therefore,  merely   took 
the  management  of  the  estate  in  the  mean  time  as  guardians. 
Stoker  v.  Edwards  (a),  Edwards  v.  Hammond  (b),  Mansfield  v. 
Dugard  (c),  Goodtitle  v.  Whitby  (d),  Denn  v.  Salterthwaite  (c), 
Doe   v.    Underdown  (/),  and  Bromfield  v.   Crowder  (g),  all 
shew  that  the  fee  vested  in  the  daughter  in  the  first  instance, 
liable  only  to  be  devested  if  she  died  before  21  and  unmarried, 
or  on  the  happening  of  any  other  legal  condition  which  the  testa- 
tor might  afterwards  impose  :  which  is  very  different  from  the 
case  where  the  estate  is  only  given  to  the  devisee  upon  the  hap- 
pening of  a  particular  event ;  as  if  the  daughter  married  A.  B.: 
there  the  marriage,  or  other  event,  on  which  the  estate  is  so 
given,  is  a  condition  precedent,  which,  however  illegal  in  itself, 
must  take  place  before  the  estate  can  vest  in  the  party.     This 
distinction  will  explain  what  was  said  by  Lord  Thurlow  in  Scott 
v.  Tyler  (h),  as  to  the  difficulty  of  reconciling  all  the  cases. 
As  where  an  estate  is  given  to  a  widow  durante  xiduitate ;  if 
she  marry  again,  the  Court  cannot  give  her  the  estate  any  longer, 
because  the  condition  of  her  widowhood  is  the  only  tenure  by 
which  she  holds  the  estate.     The  same  distinction  will  apply  to 
the  cases,  cited,  of  gavelkind,  and  of  fellows  of  colleges.     Ad- 
mitting, therefore,  the  distinction   which   has  been  taken   be- 
tween the  civil  and  canon   law,  and  the  law  of  England ;  that 
the  former  avoids  in  general  all  restraints  of  marriage  ;  and  that 
the  law  of  England  has  adopted  that  rule  only  with  respect  to 
pecuniary  legacies,  but  not  as  to  real  property  ;  (though  it  is 
observable  here  that  the  devise  of  the  personal  is  joined   with 
that  of  the  real  estate,)  still  if  the  estate  once  vested,  as  the 
authorities  shew,  in  the  daughter,  the  Court  will  not  suffer  it 

(a)  2  Show.  391.  (b)  3  Lev.  132. 

(c)  1  Eq.  Cas.  Abr.  195.  (d)  1  Burr.  228. 

(e)  1  Blac.  Rep.  519.  (/)  miles  293. 

(g)   1  New  Rep.  313,  (/.)  2  Bio.  Ch.  Cai.  488. 
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and  Others    condemns  generally  all  restraints  of  marriage  as  contrary  to  the 
against        policy  of  the  law  :  and  he  shews  that  the  case  in  the  Year-book 
43  Ed.  3.  6.  a,  from  whence  the  dictum  in  1  llol.  Abr.  418.  is 
taken,  is  against  the  legality  of  the  restraint  ;  and  refers  to  the 
opinion  of  Lord  Hale  in  Fry  v.  Porter  (b)  for  the  reason  given 
by  him  for  supporting  conditional  limitations,  (founded  on  pro- 
hibitions of  marriage  without  consent,)  "  because  the  party  is 
not  thereby  bound  from  marriage."  The  question  then  is  whe- 
ther the  restraint  in  question,  which  applies  both   to  the  wife 
and  daughter,  be  void,  as  being  too  general  ?  This  is  not  at  all 
affected  by  that  class  of  cases  legalizing  covenants  in  restraint 
of  trade  in  particular  districts  :  for  they  are  founded  upon  ade- 
quate consideration  commensurate  with  the  restraint ;   namely, 
the  proportionate  benefit  of  the  covenantee  in  the  same  trade 
or  calling ;  and  it  is  indifferent  to  the  public  whether  A.  or  B. 
exercise  their  business  in  any  particular  place.     But  this  is  a 
restraint  extending  to  a  whole  nation,  and  that  too  forming  an 
integral  part  of  the  kingdom.     If  the  restraint  went  to  every 
person  in  England,  it  would  clearly  be  void  upon  general  prin- 
ciples of  policy,  as  laid  down  by  Lord  C.  J.  ff'ilmot  in  Low  v. 
Peers.     Then   why  should  not  the  same  principles  extend  to 
Scotland?  The  fact  of  the  testator's  having  resided  in  England 
cannot  affect  the  question  of  policy.  Suppose  that  the  daughter 
had  married  a  person  whom  she  had  reasonable  ground  to  believe 
was  born  of  English  parents  in  England;  yet  if  in  fact  he  were 
a  Scotchman,  though  unknown  to  her,  the  forfeiture  would  still 
be  incurred  however  innocently :  which  shews  the  unreasonable- 
ness of  so  general  a  restraint.     The  restraints  which  have  been 
supported   in   particular  cases,  such  as  having  the  consent  of 
parents  or  guardians,  &c.  were  considered  more  as  regulations 
to  prevent  improvident  marriages  :  but  this  goes  to  restrain  mar- 
riage whether  provident  or  improvident;  which  is  unreasonable, 
and,  on  that  account,   injurious  to   the   interest  of  the  public, 
which  is  concerned  to  promote  provident  marriages,  or  at  least 
not  to  prohibit  them.     The  case  of  restraining  marriage  with  a 
person  of  a  different  religion  is  distinguishable,  not  as  restraint, 
but  as  a  regulation  of  marriage  :  the  difficulty  of  determining  in 
what  faith  the  children  are  to  be  brought  up,  and  the  domestic 
disputes  consequent  thereupon,  may  class  this  under  the  latter 
head.     There  may  also  be  a  distinction  on  the  ground  of  public 

(a)   Wilmot  369,  370,  4.  (£)  1  Mod.  308. 

policy 
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policy  between  prohibitions  of  marriage  with  a  foreign  nation,         1807. 

and  with  a  nation   forming  part  of   the  kingdom.     On  these        f 

grounds  this  condition   would   be  void ;   and    William  Geddes         ,' |V'f 

.  .  ,  ...  and  Others 

would  be  entitled  as  tenant  by  the  curtesy.   Hut  if  not,  secondly,       against 

the  estate  is  not  given  over  to  Joseph  Per rin,  as  heir  at  law,  (sup-        Lyon 
posing  the  testator's  daughter  had  in  fact  died  unmarried,)  nor  a       Others. 
to  his  children  ;  for  it  is  only  given  over  in  the  event  of  the         t 
daughter's  marrving  a  Scotchman,  Sec.  and  then  it  is  to  "  descend       against 
"  to  such  person  or  persons  as  would  be  entitled  under  my  will       Geddes 
"  in  the  same  manner  as  if  my  wife  or  daughter  were  dead;  any    an(        iers* 
"  thing  herein  contained  to  the  contrary  notwithstanding."  The 
daughter,  therefore,  having  left  a  child,  it  must  descend  to  that 
child.  This  being  the  case  of  a  forfeiture,  the  condition  must  be       [   182  ] 
taken  strictly.     In  a  MS.  common  place  book  of  Judge  Dodde- 
ridge{a),  it  is  said,  "conditions  that  go  in  defeasance  shall  be 
taken  strictly,  for  they  are  odious."  It  is  also  to  be  taken  strictly 
as  being  in  restraint  of  marriage,  according  to  the  opinion  of 
Lord  Mansfield,  in  Long  v.  Dennis  (b).    The  construction  con- 
tended for  will  also  disinherit  the  heir  at  law,  which  can  only  be 
by  express  words  or  necessary  implication.  The  estate  is  directed 
to  descend  as  if  the  daughter  were  dead :    this  can  only  be  to  her 
son,  who  is  her  heir ;  and  it  cannot  descend  to  any  person  except 
as  heir  of  the   person  last  seised  :  and  no  heir  can  take  by  de- 
scent  in   the  life  of  his  ancestor.     [Lord  Ellenborough,  C.  J . 
The  word  descend  cannot  be  taken  here  in  its  strict  sense,  be- 
cause it  is  applied  to  personalty  as  well  as  realty.   The  testator 
only  meant  that  the  estate  should  go  over  to  the  hctres  factus,  in 
the   event  which  he  provided  for.]     Then,  being  limited  over, 
as  if  the  zcife  or  daughter  were  dead,  as  applied  to  the  daughter, 
it  would  go  to  her  son.    But  the  words  "  entitled  under  this  my 
"  ■will,"'1  are  relied  on  as  referring  to  the  limitation  antecedently 
expressed  :  but  that  was  only  to  take  place  in  case  his  daughter 
should   die  under  age  and  unmarried.     Now  the  condition  of 
dying  under  age  could  not  apply  to  the  wife,  who  was  above  age 
when   the   will  was   made  ;  as  to  her,  therefore,  it  could  only 
operate  as  a  condition  in  terrorcm :  then  why  should   not   the 
other  condition  of  dying  unmarried  operate  in  terrorcm  also  as 
to  the  daughter  ?     Taken  in  the  strict  sense  of  the  words,  the 
event  has  not  happened  on  which  the  estate  was  to  go  over  ;  for       r  jgg   i 
the  daughter  did  not  die  "  under  age  and  unmarried." 


(a)  Cited  in  Scott  v.  Tyler,  2Bro,  Chan.  Ca$.  456. 
(&)  4  Burr.  2055. 
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1807.  Uttledale,  in  reply,  contended  that  the  estate  never  vested  in 

"  the  daughter,  but  was  in  the  trustees,  who  were  to  pay  the 

and  Others    w'd°w's  annuity  out  of  it ;  to  raise  200/.  for  the  niece  ;  and  to 
against       provide  for  the  education  and  maintenance  of  the  daughter  till 
Lyon        she  attained  21,  or  married  ;  and  the  sums  necessary  for  the  lat- 
*nd  A°J,hers*  ter  purposes  were  to  be  estimated  by  the  trustees  considering 
Lyon        **ie  f°rtune  sne  w°uld  be  entitled  to  :  therefore,  till  21,  or  mar- 
against       riage,  the  testator  did  not  consider  his  daughter  as  entitled  to 
Geddes      any  thing.     But  if  the  estate  did  vest  in  her  in  the  first  in- 
and  Others.  stance,  it  was  liable  to  devest  if  she  died  under  age  and  unmar- 
ried ;  and  then,  as  the  prohibited  marriage  with  a  Scotchman 
operated  by  the  necessary  construction  of  the  will  as  a  death, 
by  the  express  direction  of  the  testator  ;  it  follows  that  the  es- 
tate was  devested  out  of  her,  as  upon  her  dying  under  age  and 
unmarried,  in  which  event  the  limitation  over  to  the  children  of 
Joseph  Perrin  was  to  take  effect.     And  then  the  only  question 
is  upon  the  legality  of  the  condition  ;  which  is  not  like  cases  of 
contracts  between  parties  stipulating  against  the  marriage  of 
one  of  them,  such  as  Low  v.  Peers,  but  turns  on  the  power 
which  every  man  has  to  annex  what  condition  he  pleases  to  his 
bounty.     And  this  is  as  much  a  regulation  of  marriage  as  any 
of  the  cases,  admitted  to  be  law,  where  devises  on  condition  of 
marrying  with  consent  had  been  held  binding. 

Lord  Ellenborough,  C.  J.  said,  that  the  Court  would  cer- 
tify their  opinion;  but  he  saw  no  ground  for  holding  this  con- 
r  184  "I     dition  to  be  void,  as  being  in  general  restraint  of  marriage.  And 
afterwards  the  following  certificate  was  sent : — 

11  Having  heard  this  case  argued  by  counsel,  and  considered 
it,  we  are  of  opinion  that,  under  the  circumstances  of  the  above 
case,  Josiah  Perrin  and  Maria  Perrin,  the  two  children  of  the 
testator's  nephew  Joseph  Perrin,  are  entitled  to  the  real  es- 
tates of  the  said  testator  Josiah  Perrin. 

Ellenborough. 
23d  Jan.  1808.  N.  Grose. 

S.  Lawrence. 
S.  Le  Blanc." 
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Court     of     KING'S     BENCH, 

Hilary  Term, 

In  the  Forty-eighth  Year  of  the  Reign  of  Gr.oRG  e  III. 


Kingsmill,  Bart,  and  Another,  against  Bull  and        Monday, 
Another.  ^«.  25th. 

IN  trespass  for  taking  the  plaintiffs'  horses,  the  defendants  Where  a  plea 
pleaded  several  justifications  of  the  taking,  as  servants  to  the  °l0"-in  tres. 
Earl  of  Caernarvon,  lord  of  the  manor  of  Ecchinsreell  in  the  pass  for  tak- 
cotinty  of Southampton,  forheriots  due  on  the  death  of  Sir  Robert  ing  two 

Kingsmill,  Bart,  the  plaintiff's  testator,  in  respect  of  certain  cus-  n°rses  as  he- 

riots  stated  a 
tomary  tenements  of  the  manor,  of  which  he  died  seized.     And  cust0minthe 

as  to  the  seizing  of  two  of  the  horses,  they  alleged  by  their  21st      [  186  ] 

plea,  that  at  the  death  of  Sir  R.  K.  the  last  tenant,  the  Earl  of  manor  that 

Caernaton  was  and  still  is  lord  of  the  manor  of  E. ;    that  one  thelord/>"OOT 

messuage,  &c,from  time  immemorial  until  tlie  division  thereof  into  moriai  unm 

moieties,  was  parcel  of  the  manor,  and  a  customary  tenement  the  division 

thereof  demised  and  demisable  by  copy,  &c.  according  to  the  of  a  certain 

custom  of  the  said  manor:  and  that  continually  from  the  divi-  tenen\en* in* 

J  to  moieties, 

had  taken 
and  been  accustomed  to  take  a  heriot  upon  the  death  of  every  tenant  dying  seized  ; 
and  since  the  division  the  lord  had  taken  and  been  accustomed  to  take  on  the  death  of 
every  tenant  dying  seized  of  either  of  the  moieties  a  heriot  for  each  moiety  :  this 
must  be  taken  to  be  one  entire  custom,  and  not  two  distinct  customs,  the  one  appli- 
cable to  the  tenement  before,  and  the  other  after  the  division  of  it:  and  being  laid  to 
be  an  immemorial  custom,  it  is  disproved  by  evidence  that  the  division  was  made 
within  memory. 

Vol.  IX.  L  sion 
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1808.        8;on  thereof  into  moieties,  each  of  the  said  moieties  hath  been 
Kingsmii  t    an(^  st'^  *s  Parce^  °f tne  sa^  manor,  and  demised  and  demisable 
Bart.        by  copy,  &c.     The  plea  then  stated  the  following  custom,  upon 
against       the  manner  of  stating  which  the  question  arose.    (i  That  within 
'*        the  said  manor  there  now  is,  and  from  time  whereof,  &c.  hath 
been  an  ancient  custom  there  used  and  approved,  viz.  that  the 
lord  of  the  said  manor  for  the  time  being,/rom  time  whereof  the 
memory  of  man  is  not  to  the  contrary  until  the  said  division  of  the 
last  mentioned  customary  tenement  into  moieties,  hath  seized  and 
taken,  and  been  used  and  accustomed  to  seize  and  take,  and 
during  all  that  time  of  right  ought  to  have  seized  and  taken, 
upon  the  death  of  every  tenant  dying  seized,  &c,  for  and  in  re- 
spect of  such  tenement ;  and  since  the  said  division  the  lord  of  the 
said  manor  for  the  time  being  hath  seized  and  taken,  and  been 
accustomed  to  seize  and  take,  and  still  ought  to  seize  and  take, 
after  the  death  of  every  tenant  dying  seized  of  the  said  moieties, 
or  either  of  them,  in  respect  of  each  such  moiety,  whereof  he 
hath  so  died  seized,  one  of  the  beasts  which  were  of  such  te- 
nant at  the  time  of  his  death,  for  and  in  the  name  of  a  heriot 
custom,"  &c.     The  plea  then  stated  the  admission  of  the  last 
tenant,  his  death,  and  the  seizure  of  the  two   horses  as  he- 
riots.      Replication — de  injuria  sua  propria,   and  traversing 
[  187  ]      the  custom  in  the   words  of   the  plea.    At  the  trial  before 
Thomson,  B.  at  the  last  assizes  at  Winchester,  it  appeared  in 
evidence  upon  the  2 1st  plea,   that   the  division  of  the  tene- 
ment therein  mentioned  was  made  since  the  time  of  legal  memory ; 
and  the  question  made  at  the  trial  upon  the  construction  of 
that  plea  was,  whether  it  confined  the  division  of  the  tenement 
to  time  beyond  legal  memory,  or  not  ?     And  a  verdict  was 
taken  by  the  Judge's  direction  for  the  defendants  on  this,  as  well 
as  upon  certain  other  pleas  ;  and  for  the  plaintiffs  upon  the  rest ; 
with  liberty  for  the  plaintiffs  to  move  to  enter  a  verdict  for 
them  on  the  issue  in  question,  and  to  add  41/.  10,?.  (the  agreed 
value  of  the  two  horses,)  to  the  damages  found  for  them  on  the 
other  pleas,  if  the  Court  should  be  of  opinion  with  them  upon 
the  construction  of  the  21st  plea.     The  motion  was  accordingly 
made,  and  a  rule  nisi  granted  in  the  last  term  for  this  purpose ; 
against  which 

Lens,  Serjt.  and  Gaselee  now  shewed  cause,  and  contended 
that  the  evidence  supported  the  substance  of  the  plea  ;  which 
did  not  necessarily  import  that  the  division  of  the  tenement  was 
before  the  time  of  legal  memory  :    but  it  might  be  read  either 

wav. 
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way.     And  they  pointed  the  attention  of  the  Court  to  the  dif-         1808. 
ferent  manner  in  which  the  custom  was  laid  as  used    and  ap- 
proved  before  the  division  of  the  tenement,  and  since  :  the  alle-        "■»'  ' 

gation  of  its  existencey/om  time  whereof,  &c.  only  applied  to  it        against 
before  the  division  ;  for  the  words  from  time  whereof  Sec.  were        Bull. 
not  repeated  in  the  allegation  of  its  existence  since  the  said  di~ 
vision,  &c;  but  it  was  only  alleged  that  since  the  division  the 
lord  had  (in  fact)  seized  and  been  accustomed  to  seize,  &c. 

But  the  Court  (stopping  Burrough  and  Dampier  in  support  of 
the  rule)  said,  that  the  whole  was  stated  as  one  immemorial       [  188  ] 
custom  ;   which  was  disproved  by  shewing  the  division  to  have 
taken  place  within  time  of  memory  :  and  therefore  made  the 
rule  absolute. 


I 


Pitt  against  Green.  Monday, 

Jan.  25th. 
N  covenant,  the  declaration  set  forth,  that  by  indenture  the  A  variance  in 
defendant  demised  to  the  plaintiff  a  messuage  at  Star  Cross,  settwS  out 
with  the  garden  and  four  several  fields  belonging  to  the  dwell-  raicoven    "t 
ing  house,  to  hold  for  21  years,  at  the  rent  of  150/.;  and  that  in  a  lease 
the  defendant  thereby  covenanted  with  the  plaintiff,  that  he  °n  which 
would  repair  all  the  premises;  and  under-ground-gutter  the  breacnes 
Cellar-Beer  field ;  and  set  up  a  proper  hedge  to  fence  out  the  ecj  vfz  S^~ 
plot  of  ground  on  Warhorough :  and  the  declaration  assigned  Cellar-beer 
breaches  on  all  those  covenants.     The  defendant  pleaded  non  field,  instead 
est  factum,  and  six  other  pleas  negativing  the  breaches  of  cove-  °  er" 

nant;  upon  which    issues  were  joined.     At  the    trial   before  being  cons'i- 
Thomson,  B.  at  Exeter,  on  proving  the  lease,  an  objection  was  dered  as  part 
taken  by  the  defendant's  counsel,  that  there  was  a  fatal  vari-  °f  tne  de- 

ance  between  that  and  the  lease  declared  on  ;  the  covenant  in  ^nPtlon  o{ 
.     ,  ,        it*.  i  i       x         i       ah      ■**        the  deed  de- 

the  lease  produced  being  to  under-ground-gutter  the  Alter- Beer  ciared  0n  • 

field,  instead  of  the  Cellar-Beer  field,  as  stated  in  the  declar-  though  the 

ation  :  and  the  point  being  reserved,  the  cause  went  on ;  and  plaintiffwav- 

a  verdict  was  found  for  the  plaintiff  on  some  of  the  issues  on  j(  S0,ng  or 

,  .  damages  on 

other  breaches  of  covenant  than   that   relating  to  the  Aller-  the  breach  of 

Beer  field  ;  with  leave  to  the  defendant  to  move  to  enter  a  non-  that  cove- 
suit  if  the  Court  thought  the  objection  well  founded.  nant;  is 

Pell  now  shewed  cause  against  a  rule  obtained  in  last  Mi- 
chaelmas  term  for  entering  a  nonsuit.     He  said  it  was  a  mere      [  189  ] 

L  2  clerical 


189  CASES  in  HILARY  TERM 

1808.        clerical  mistake ;  which  in  Rolleston  v.  Smith  (a)  was  held  not  to 

~  vitiate  a  certificate  of  registry.     And  if,  as  was  said,  in  Dundas 

Pitt  „  . 

against       v*  ^■orc^  Weymouth  (b),  it  be  only  necessary  to  set  out  the  sub- 

Gkeen.  stance  of  the  covenant  on  which  a  breach  is  assigned,  a  variance 
in  an  immaterial  part  set  forth,  (and  here  the  plaintiff  waved 
proceeding  on  the  breach  of  that  part  of  the  covenant)  cannot 
be  fatal.  \JLe  Blanc,  J.  The  danger  there  stated  was  in  setting- 
out  unnecessary  parts  of  the  indenture,  because  the  plaintiff  was 
liable  to  fail  in  his  action  if  there  were  a  variance  in  setting  out 
even  an  immaterial  part.  J  He  then  referred  to  King  v.Pippet  (c), 
and  Cuming  v.  Sibley  there  cited  (d),  and  Warre  v.  Harbin  (e), 
where  variances  in  setting  out  precepts  were  held  immaterial: 
and  to  Williams  v.  Ogle  (f),  where  the  wrong  spelling  of  a 
name,  Segrazc  for  Seagrare,  in  setting  out  a  record,  was  said 
to  be  idem  sonans,  and  no  material  variance.  And  such,  he 
contended,  was  Cellar-Beer,  for  Aller-Beer.  And  that  this  was 
not  like  the  variance  in  IVilson  v.  Gilbert  (g),  between  the  parish 
St.  Ethelburg  and  St.  Ethelburga  ;  which  the  Court  of  C.  B. 
thought  might  designate  two  different  saints  of  different  sexes. 

Lens,  Serjt.  and  Dumpier,  contra,  were  stopped  by  the  Court. 

Lord  Ellen  borough,  C.  J.  The  counsel  cannot  argue  with 
a  greater  desire  to  get  rid  of  the  objection  than  the  Court  had  in 
the  first  instance  ;  and,  therefore,  we  wished  to  compare  the 
record  with  the  deed,  in  order  to  see  whether  the  word  as 
[  190  ]  written  in  the  one  would  admit  of  being  read  as  it  appears 
in  the  other :  but  in  the  one  it  is  so  distinctly  written  Cellar- 
Beer,  that  we  cannot  read  it  Aller-Beer,  as  it  distinctly  appears 
written  in  the  other :  neither  can  we  say  they  are  the  same 
words  in  sound.  And  being  a  sensible  word  as  it  stands  in  the 
record,  we  cannot  reject  it  as  surplusage.  Then  taking  it  as 
part  description  of  the  deed  declared  on,  the  variance  is  fatal. 
Per  Curiam,  Rule  absolute. 

(a)  4  Term.  Rep.  161.     (b)  Cozcp.  665.         (c)   \  Term  Rep.  235. 
00  lb.  239.  (e)  2 II.  Mac.  113.  (/)  2  Stra.  889. 

(§)  2  Bos.  $  Pull.  281. 
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Cardwell  against  Martin.  Tuesday, 

s  Jan.  26th. 

FJ1F1E   plaintiff  declared  as  indorsee  of  a  bill  of  exchange   x.k  li.  hav- 

-1_     against  the  acceptor  ;  and  it  appeared  that  the  bill  in  ques-   ing  exchang- 

tion  which  was  drawn  by  Giles  and  Co.  on  the  3d  of  June,  1807,  ed  their  ac- 

payable  to  tlieir  own  order,  and  accepted  by  the  defendant  at  ..?.  aiices  ° 
'    J  '  .         .  „  bills  drawn 

three  months'  date,  was  exchanged  by  him  with  Giles  and  Co.  for   oy  eac},  on 

their  acceptance  of  a  bill  drawn  by  the  defendant  for  the  same  the  other  at 

sum  at  85  days,   payable  to  his  order;  the  object  being  that  somanydays' 

Giles  and  Co.   should  put  the  defendant  in  cash  before  his  ac-   .,      A     ,  .. 

ceptance  became  due.     On   the  23d  of  June,  before  Giles  and  very  of  the 

Co.,  or  the  defendant,  had  passed  the  respective   securities  to   respective 

any  other  person,  it  was  agreed  to  procrastinate  the  payment  of  "l"s  *or  ac" 

the  bills  by  post-dating  them  the  23d  of  June,  instead  of  the  3d.   ,.  *     n  , '!" 

And  the  question  at  the  trial  was,  Whether  such  an  alteration  very  of  the 

could  be  made  under  these  circumstances  without  anew  stamp  ?   same  by  the 

L.d.  Ellenborough  was  of  opinion,  at  the  trial  at  the  last  sittings  acccPtors  to 

at  Guildhall,  that  it  could  not;  and  nonsuited  the  plaintiff:  but  (irawgL  wag 

it  was  agreed  that  the  jury  should  assess  the  damages;  and,  if  ane«ociation 

the  Court  thought  that  a  new  stamp  was  not  necessary,  the  plain-      [  191  ] 

tiff  had  leave  to  move  to  enter  a  verdict  for  so  much.  Which  e         } 

The  Attorney -General  now  moved  for  accordingly;  contend-  ^j]^  coujcj 

ing  that  it  was  competent  to  the  original  parties,  by  whom  the  se-  not,  after 

curities  were  framed,  to  make  any  alteration  in  them  before  they  theyhadbeen 

were  neffociated  ;  each  of  the  bills  having:  remained,  till  after  ^exchanged 

for  valuable 
the  alteration  on  the  23d  of  June,  in  the  hands  of  its  respective  considera- 

drawcr.     Tf  this  be  not  so,  it  seems  difficult  to  support  the  de-  tion  (as  the 

termination  of  this  Court  in  JLozcev.  Waller  (a);  where  a  bill  of  exchange  of 

exchange  in  the  hands  of  an  innocent  indorsee  was  avoided  on  .  t )  a,"!'es 

s  .  |; )  for  20 

account  of  an  usurious  consideration,  as  between  the  indorsers  (iayS  benost- 

and  the  accentor,  in  whose   hands  it  was  placed  by  the  drawer  dated  with- 

and  payee,  for  the  purpose  of  raising  money  ;   though  there  were  out  a  uew 

no  usurious  consideration  stated  as  between  the  oriinnal  drawer,      '    '' '  lu.^P" 

3  '  on  new  bills; 

and  payee,  and  the  acceptor.     The  Court,  therefore,  must  have  altho' during 

considered  that  while  the  bill  remained  in  the  hands  of  the  first  all  that  time 

taker,  and  before  it  was  negotiated,  it  Mas  liable  to  the  taint  of  eac.h  had  re- 

usury  attached  by  the  stat.  1-2  Ann.  s.  2.  c.  16.  upon  any  contract  ™aiJJs  ^^ 

original 
(a)  Dough  736.  drawer. 

riiade 
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made  upon  an  usurious  consideration.  Though  the  general 
rule  is,  that  if  the  bill  be  valid  in  its  inception,  an  indorsee  for 
a  valuable  consideration,  without  notice,  is  not  affected  by  any 
usurious  consideration  for  passing  the  bill  through  the  hands  of 
intermediate  holders,  (a) 

The  Court,  however,  were  all  o?  opinion  in  this  case,  that  the 
objection  was  well  founded.  The  delivery  of  the  bill  by  the 
drawer  to  the  acceptor,  and  the  re-delivery  of  it  to  the  drawer 
for  a  valuable  consideration,  such  as  the  exchange  of  acceptances 
has  been  held  to  be  since  Cowley  v.  Dunlop  (b),  was  a  negotiation 
of  the  bill.  The  several  drawers  were  mutual  purchasers  of 
each  other's  acceptances.  And  while  the  bill  in  question  was 
in  this  course  of  negotiation,  and  after  it  had  continued  so 
20  days,  during  which  time  it  was  in  the  power  of  the  drawer 
and  payee  to  have  passed  it  to  any  third  person,  the  alteration 
was  made.     This  was  in  effect  drawing  a  new  bill. 

Rule  refused. 


(c)  Vide  Parr  v.  Eliason,  1  East,  92.         (b)  7  Term  Rep.  565. 


Jan 525th.  BUCHANAN   against   RlJCKER. 

The  law  will  FT^HE  plaintiff  declared  in  assumpsit  for  2000/.  on  a  foreign 
not  raise  an  J_  judgment  of  the  Island  Court  in  Tobago;  and  at  the  trial(c) 
assumpsztap-  Defore  Lord  Ellenborough,  C.  J.,  at  Guildhall,  produced  a  copy 
ment  obtain-  °^ tne  Proceedings  and  judgment,  certified  under  the  hand-writ- 
ed  by  default  ing  of  the  Chief  Justice,  and  the  seal  of  the  island,  which  were 
in  one  of  the  proved ;  which,  after  containing  an  entry  of  the  declaration,  set 
co  onies  ou^  a  summons  t0  the  defendant,  therein  described  as  "formerly 

party  who  "  °^  tne  Clty  of  Dunkirk,  and  now  of  the  city  of  London,  mer- 
upon  the  face 

of  the  proceedings  appeared  only  to  have  been  summoned  "  by  nailing  up  a  copy  of 
the  declaration  at  the  Court-house  door ;"  it  not  appearing  that  he  had  ever  been  pre- 
sent in  the  colony,  or  subject  to  the  jurisdiction  of  the  Colonial  Court  at  the  time  of 
the  suit  commenced  or  afterwards  :  although  by  a  law  of  the  colony,  if  a  defendant 
be  absent  from  the  island,  and  have  no  attorney,  manager,  or  overseer  there,  such 
mode  of  summoning  him  shall  be  deemed  good  service:  for  the  «foe«ce  thereby  intended 
is  of  one  who  had  been  present  and  subject  to  the  jurisdiction  ;  though  even  if  it  had 
been  meant  to  reach  strangers  to  the  jurisdiction,  it  would  not  have  bound  them. 


(c)  Vide  1  Campbell's  Mi.  Pri.  (Jus.  63. 


:hant,' 
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"chant,"  to  appear  at  the  ensuing  court  to  answer  the  plain-        1808. 
tifFs  action;    which  summons  was  returned,  "  served,  &c.  by    R       ~~ 

_  .  -       D  L  C  H  A  ^i  A  ^f 

"  nailing  up  a  copy  of  the  declaration  at  the  court-house  door,         against 
&c.   on   which  judgment   was   afterwards    given    by  default.      Rccker 
Whereupon  it  was  objected,  that  the  judgment  was  obtained 
against  the  defendant,  who  never  appeared  to  have  been  within 
the  limits  of  the  island,  nor  to  have  had  any  attorney  there ;      [  103  3 
nor  to  have  been  in  any  other  way  subject  to  the  jurisdiction  of 
the  Court  at  the  time;  and  was  therefore  a  nullity.    And  of  this 
opinion  was  Lord  Ellenborough  ;   though  it  was  alleged,  (of 
which  however  there  was  no  other  than  parol  proof,)  that  this 
mode  of  summoning  absentees  was  warranted  by  a  law  of  the 
island,  and  was  commonly  practised  there  :  and  the  plaintiff  was 
thereupon  nonsuited.     And  now 

Taddy  moved  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
on  an  affidavit  verifying  the  island  law  upon  this  subject;  which 
stated  "  That  every  defendant  against  whom  any  action  shall 
be  entered,  shall  be  served  with  a  summons  and  an  office  copy 
of  the  declaration,  with  a  copy  of  the  account  annexed,  if  any, 
at  the  same  time,  by  the  Provost  Marshal,  &c.  six  days  before 
the  sitting  of  the  next  Court,  &c.  ;  and  the  Provost  Marshal  is 
required  to  serve  the  same  on  each  defendant  in  person.  But 
if  such  defendant  cannot  be  found,  and  is  not  absent  from  the 
island ;  then  it  shall  be  deemed  good  service  by  leaving  the 
summons,  &c.  at  his  most  usual  place  of  abode.  And  if  the  de- 
fendant be  absent  from  the  island,  and  hath  a  power  of  attorney 
recorded  in  the  secretary's  or  registrar's  office  of  Tobago,  and 
the  attorney  be  resident  in  the  island,  or  any  manager  or  over- 
seer on  his  plantation  in  the  island,  the  service  shall  be  either 
upon  such  attorney  personally,  or  by  leaving  it  at  his  last  place 
of  abode,  or  upon  such  overseer  or  manager  personally,  or  by 
leaving  it  at  the  house  upon  the  defendant's  plantation  where  the 
overseer  or  manager  usually  resides.  But  if  no  such  attorney, 
overseer  or  manager  ;  then  the  nailing  up  a  copy  of  the  declara- 
tion and  summons  at  the  entrance  of  the  court-house  shall  be  held 
good  service." 

Lord  Ellenborough,  C.  J.     There  is  no  foundation  for       C  194  ] 
this  motion  even  upon  the  terms  of  the  law  disclosed  in  the 
affidavit.    By  persons  absent  from  the  island  must  necessarily  be 
understood  persons  who  have  been  present  and  within  the  ju- 
risdiction, so  as  to  hare  been  biibject  to  the  process  of  the 

Court; 
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Court ;  but  it  can  never  be  applied  to  a  person  who  for  aught 
appears  never  was  present  within  or  subject  to  the  jurisdiction. 
Supposing  however  that  the  act  had  said  in  terms,  that  though 
a  person  sued  in  the  island  had  never  been  present  within  the 
jurisdiction,  yet  that  it  should  bind  him  upon  proof  of  nailing 
up  the  summons  at  the  court  door  :  how  could  that  be  obliga- 
tory upon  the  subjects  of  other  countries  ?  Can  the  island  of 
Tobago  pass  a  law  to  bind  the  rights  of  the  whole  world  ? 
Would  the  world  submit  to  such  an  assumed  jurisdiction  ?  The 
law  itself,  however,  fairly  construed,  does  not  warrant  such  an 
inference  :  for  "  absent  from  the  island"  must  be  taken  only  to 
apply  to  persons  who  had  been  present  there,  and  were  subject 
to  the  jurisdiction  of  the  Court  out  of  which  the  process  issued: 
and  as  nothing  of  that  sort  was  in  proof  here  to  shew  that  the 
defendant  was  subject  to  the  jurisdiction  at  the  time  of  com- 
mencing the  suit,  there  is  no  foundation  for  raising  an  assumpsit 
in  law  upon  the  judgment  so  obtained. 

Per  Curiam,  Rule  refused. 


C  195] 

Tuesday, 
Jan.  26th. 


Raine  against  Bell. 


It  is  not  an 
implied  con- 
dition in  a 


THIS  was  an  action  on  a  policy  of  insurance  il  on  the  ship 
Rio  Nova,  and  freight,  from  her  loading  port  or  ports  on 
the  coast  of  Spain  to  London,  with  liberty  to  touch  and  stay  at 
common  ma-  any  port  or  place  whatever,  without  being  deemed  a  deviation." 
rine  policy      The  plaintiff  declared  on  a  loss  by  the  perils  of  the  sea.     It  ap- 

?n-Sl!iP4w  Peared  in  evidence  at  the  trial  at  Guildhall,  that  by  the  long 
ircignt  tiicit  .  /»   i  r  •      c*      •  i    i 

the  ship  shall  continuance  or  the  voyage  from  port  to  port  in  Spam,  and  the 

not  trade  in     difficulty  of  obtaining  provisions  on  the  coast  at  that  time,  the 

the  course  of  ship's  provisions  had  run  very  short,  and  she  was  obliged  to  put 

er  voyage,     -^  £j'&rflftar  to  lay  in  a  sufficient  stock  before  her  departure 
it  that  may  /  .  l 

bedonewith-  for  London.     But  it  also  appeared,  that  while  the  ship  lay  at 

outdeviation  Gibraltar  for  that  purpose,  the  Captain  received  onboard  some 
or  delay  or 

otherwise  increasing  the  risk  of  the  insurers :  and  therefore  where  a  ship  was  com- 
pelled ir  the  course  of  her  voyage  to  enter  a  port  for  the  purpose  of  obtaining  a  ne- 
cessary stock  of  provisions,  which  she  could  not  obtain  before  in  the  usual  course  by 
reason  of  a  scarcity  at  her  lading  ports,  and  during  her  justifiable  stay  in  the  port  so 
enttred  for  that  purpose  she  took  on  board  bullion  there  on  freight,  which  the  jury 
found  did  not  occasion  any  delay  in  the  voyage  •  it  was  held  not  to  avoid  the  policy. 

chests 
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chests  of  dollars  on  freight :  and  some  question  was  at  first  at-  1808. 
tempted  to  be  made  whether  the  true  object  of  going  there  was  7 
not  to  take  on  board  these  dollars  ;  but  the  weight  of  the  evi-  against 
dence  was  against  this  supposition ;  and  finally  Lord  Ellenbo-  Bell. 
rough,  C.  J.  left  it  to  the  jury  to  say,  whether  the  going  into 
Gibraltar  were  of  necessity  in  order  to  obtain  a  proper  stock  of 
provisions  ;  and  if  so,  whether  the  stay  there  were  longer  than 
was  necessary  for  that  purpose  ;  telling  them  that  if  there  were 
no  necessity  for  going  there  or  staying  there  so  long  for  pro- 
visions the  policy  would  be  avoided.  The  jury,  however,  af- 
firmed the  necessity  of  the  ship's  touching  and  stay  at  Gibraltar 
in  order  to  lay  in  her  provisions :  aud  the  loss  of  the  ship  be- 
ing proved  to  have  happened  by  the  perils  of  the  sea  off  the 
coast  of  Cornwall  in  her  homeward-bound  voyage,  they  found 
a  verdict  for  the  plaintiff  for  the  amount  of  the  defendant's  in- 
surance. But  a  question  of  law  was  raised,  whether  the  taking  [  196  ] 
in  the  additional  cargo  of  dollars  at  Gibraltar,  which  was  said 
to  be  a  breaking  bulk  in  the  course  of  the  voyage  at  a  place 
where  there  was  no  liberty  to  trade,  did  not  avoid  the  policy  ; 
as  increasing  or  having  a  tendency  to  increase  the  risk  of  the 
underwriters  beyond  the  terms  of  the  policy  :  and  this  it  was 
contended  by  the  defendant  to  do,  on  the  authority  of  Lord 
Kenyon  in  Stitt  v.  JVardell  {a),  and  of  Lord  Ellenborough,  in 
Sheriff1  v.  Potts  (b).  And  in  order  to  discuss  this  point,  a  rule 
nisi  was  obtained  in  the  last  term  for  setting  aside  the  verdict, 
and  for  a  new  trial ;  against  which 

The  Attorney-General,  Park,  and  Dampier,  now  shewed  cause, 
and  denied  the  application  of  the  cases  cited  to  the  present,  as 
well  as  the  reasoning  on  which  they  were  said  to  be  founded. 
The  question  of  deviation  by  going  into  Gibraltar  is  wholly  re- 
moved by  the  finding  of  the  jury,  justifying  the  necessity  of  it. 
The  only  principle  on  which  the  breaking  of  bulk,  properly  so 
called,  in  the  course  of  the  voyage  insured,  that  is,  the  unship- 
ping of  any  part  of  the  original  cargo  for  the  purpose  of  trad- 
ing, can  be  deemed  to  avoid  the  policy,  is  on  account  of  the  de- 
lay thereby  occasioned,  which  increases  the  risk  of  the  under- 
writers, unless  a  liberty  to  stay  and  trade  at  the  particular  place 

(a)  Tried  at  the  Sittings  after  Michaelmas  term,  38  Geo.  3..,  at 
Guildhall,  2  Esp.  Ni.  Pri.  Cas.  609.,  and  Park  on  Jnsur. 

(b)  Sittings  after  Michaelmas  term,  44  Geo.  3.  b  Esp.  Ni.  Pri. 
Cas.  06. 

be 
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1808.       be  stipulated  for.     But  that  cannot  apply  to  a  case  where  the 
"  whole  stay  of  the  ship  was  covered  by  a  justifiable  necessity  : 

against  anc*  wnere  not  even  tne  disposition  of  any  part  of  the  original 
Bell.  cargo  could  be  altered  by  taking  in  a  few  chests  into  the  cabin. 
L  19?  ]  In  the  case  of  Stitt  v.  Wardell  there  was  an  actual  breaking  of 
bulk  in  the  course  of  the  voyage :  for  the  ship  having  been 
driven  by  stress  of  weather  into  Dublin  harbour,  she  continued 
there  no  less  than  three  weeks,  and  during  that  time  unloaded 
part  of  her  cargo  of  coals  and  sold  them.  It  does  not  appear 
by  the  report  of  the  case,  that  the  necessity  which  first  brought 
the  vessel  into  Dublin  continued  during  the  whole  three  weeks ; 
nor  is  it  probable  that  it  should,  as  it  does  not  appear  that  she 
was  under  repair  during  the  time  :  and  Lord  Kent/oris  opinion 
turned  upon  the  liberty  to  touch  at  any  port  not  extending  to  a 
liberty  of  trading  there.  Besides,  that  was  a  case  of  the  first 
impression  ;  and  can  only  be  supported  on  the  principle  of  the 
act  done  operating  to  increase  the  underwriter's  risk  ;  for  there 
is  nothing  in  the  terms  of  the  policy  itself  which  prohibits  even 
the  unloading  apart  of  the  cargo,  or  the  taking  in  other  goods ; 
such  acts  are  only  prohibited  by  implication,  as  they  may  occa- 
sion delay  in  the  prosecution  of  the  voyage  insured  :  and  if  no 
delay  be  in  fact  occasioned,  it  seems  difficult  to  say  how  the 
mere  act  of  unloading  part  of  a  ship's  cargo  can  increase  the 
risk  of  the  underwriters  on  the  ship.  [In  answer  to  a  question 
from  the  Court,  they  disclaimed  any  right  to  cover  the  freight 
of  the  dollars  so  taken  in  at  Gibraltar  :  only  contending  that  the 
taking  them  in  did  not  avoid  the  policy  on  the  ship  or  the  freight 
of  the  original  cargo  insured.]  The  case  of  Sherijf'v.  Potts  was 
ruled  on  the  authority  of  the  former  case ;  with  this  additional 
circumstance,  which  was  relied  on  by  Lord  Ellenborough  that 
there  was  a  special  liberty  reserved  "  to  touch  and  discharge 
goods  at  Lisbon"  in  the  course  of  the  voyage  from  Guernsey 
to  Gibraltar  ;  which  was  considered  to  be  a  virtual  exclusion 
of  the  liberty  of  taking  in  a  new  cargo  at  Lisbon.  They  also 
[  198  ]  reasoned  by  analogy  from  the  case  of  hypothecation.  Where 
a  ship  is  driven  into  a  foreign  port  by  distress,  and  is  obliged  to 
repair,  not  only  is  it  warrantable  to  unship  the  whole  cargo  for 
the  purpose  of  the  repair;  but  as  the  captain  may  hypothecate 
the  cargo  («)  as  well  as  the  ship  for  the  expence  of  the  repair, 

(a)  Oae  of  the  Gratitudine,  3  Rob.  Adm.  Rep.  240. 

no 
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so  he  may  unload  and  sell  a  part  of  the  cargo  for  that  express        1808. 

pUrp0Se*  RaT^e 

Garrow  and  Marryatl,  contra.    It  is  no  answer  to  the  objec-       azaimt 

tion  that  the  policy  does  not  expressly  prohibit  any  alteration  Bell. 
of  the  cargo  in  the  course  of  the  voyage  by  unloading  part  or 
taking  in  other  goods,  or  as  it  is  commonly  and  technically 
called  the  breaking  bulk  ;  which  includes  goods  stowed  in  the 
cabin  as  well  as  under  the  hatches.  There  are  many  implied 
stipulations  in  favour  of  the  underwriters,  such  as  that  a  ship 
shall  be  properly  documented  ;  that  she  shall  be  sea-worthy  ; 
and  have  a  sufficient  compliment  of  men  and  stock  of  pro- 
visions, &c.  One  of  these  is,  that  she  shall  not  trade  in  the 
course  of  the  voyage :  and  there  is  no  distinction  in  this  re- 
spect between  a  greater  and  less  degree  of  trading ;  between 
unloading  or  taking  in  a  single  bale  or  package,  or  a  hundred : 
any  partial  alteration  of  the  cargo  in  the  course  of  the  voyage 
may  affect  the  whole  :  it  may  or  it  may  not  in  a  particular  in- 
stance occasion  delay  in  the  prosecution  of  the  voyage :  that  will 
depend  upon  a  variety  of  minute  circumstances  and  considera- 
tions, which  it  is  usually  impossible  for  an  underwriter  to  trace  : 
but  any  degree  of  trading  has  a  necessary  tendency  to  create 
delay  ;  it  holds  out  a  continual  temptation  to  deviate  from  and 
delay  the  voyage  :  and  it  is  on  account  of  this  necessary  tend- 
ency, and  the  difficulty  of  discriminating  how  much  delay  is  [  199  ] 
to  be  attributed  to  necessity  and  how  much  to  the  trading,  that 
the  policy  of  the  law  raises  an  implied  engagement  in  the 
assured,  that  the  ship  shall  not  trade  at  all  in  the  course  of  the 
voyage,  unless  permission  to  do  so  be  expressly  reserved  :  and 
the  very  reservation  of  such  express  permission  in  certain 
cases  shews  the  understanding  of  the  mercantile  world  that  it 
is  prohibited  in  all  others.  The  cases  of  Stilt  v.  Wardell,  and 
Sheriff  v.  Polls,  have  judicially  established  the  implied  pro- 
hibition against  breaking  bulk  or  trading  in  the  course  of  the 
voyage :  and  it  is  better  for  all  parties  to  abide  by  the  plain 
broad  rule  of  an  entire  prohibition,  than  to  introduce  a  dubious 
question  into  every  case,  how  far  the  trading  tended  to  delay. 
[Lawrence,  J.  observed,  that  the  facts  reported  in  Stilt  v.  War  dell, 
did  not  support  the  reason  said  to  be  given  by  Lord  Kenyon 
for  avoiding  the  policy,  namely,  that  the  holding  the  under- 
writers liable  would  be  to  make  them  insure  a  voyage  not  in 
their  contemplation ;  for  there  was  no  deviation  in  that  cas>e 
from  the  course  of  the  voyage  :  but  the  ship  was  forced  by 

stress 
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1808.        stress  of  weather  into  Dublin.]     If  the  liberty  of  trading  be 

Z      "         allowed  at  all,   it  will   not  be   difficult  to  frame   pretences 

against       °^  necessity  from  weather  and  accident  to  run  into  ports,  or 

Bell.        to  protract  a  ship's  stay  there  when  really  forced  in  for  shelter. 

Lord  Ellenborotjgh,  C.  J.  If  the  taking  in  the  dollars  at 
Gibraltar  materially  varied  the  risk  of  the  underwriters,  they 
would  be  discharged  by  it ;  but  that  it  did  not  vary  the  risk 
by  occasioning  any  delay  of  the  voyage  was  expressly  found 
by  the  jury  to  whom  the  question  was  left,  and  who  were  of 
opinion  that  the  whole  period  of  the  ship's  stay  there  was 
[  200  ]  covered  by  the  necessity  which  originally  induced  the  captain 
to  go  into  Gibraltar.  I  have  turned  it  in  my  mind  whether 
the  risk  might  not  have  been  increased  by  the  particular  kind 
of  cargo,  namely,  treasure  taken  in  there  :  if  that  were  known 
at  the  time  to  an  enemy,  it  might  hold  out  an  additional 
temptation  to  him  to  seek  for  and  attack  the  ship.  But  I  do 
not  know  that  a  mere  temptation  of  this  sort  has  ever  been 
held  a  sufficient  ground  to  avoid  a  policy  if  the  original  act 
itself  were  lawful.  This,  it  must  be  remembered,  is  the  case 
of  a  policy  on  ship  and  freight :  I  reserve  giving  any  opinion 
as  to  the  operation  of  a  change  in  the  state  of  the  cargo  in  the 
case  of  a  policy  on  goods  ;  because  the  taking  in  of  other  goods 
in  the  course  of  one  entire  voyage,  where  it  is  not  provided  for, 
may  be  contended  to  constitute  a  different  adventure  from  that 
on  which  the  ship  started  with  her  original  cargo.  But  here 
no  part  of  the  original  cargo  was  taken  out,  as  in  Stitt  v. 
War  dell ;  nor  any  narrower  liberty  reserved,  as  in  Sheriff  v. 
Potls,  which  might  operate  as  a  virtual  exclusion  of  taking  in 
other  goods.  But  this  case  stands  on  its  own  ground  :  where 
something  has  been  superadded  to  the  original  cargo  while 
the  ship  was  delayed  from  necessity  in  a  port  into  which 
she  was  obliged  to  go;  and  the  jury  having  negatived  that 
any  delay  was  occasioned  by  the  taking  in  of  the  additional 
goods. 

His  Lordship,  after  the  other  judges  had  delivered  their 
opinions,  added,  that  nothing  said  by  the  Court  would  justify 
the  taking  in  any  cargo  in  the  course  of  the  voyage  which 
would  in  any  manner  enhance  the  risk  of  the  underwriters. 

Grose,  J.     The  good  sense  of  the  thing,  in  ascertaining 

[  201  1       whether  or  not  the  act  done  avoided  the  policy,  is  to  know 

whether  it  did  or  did  not  increase  the  risk  of  the  underwriters. 

Now 
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Nowhere  the  jury  having  negatived  any  deviation  from  or         180K. 
delay  in  the  voyage  on  account  of  taking  in  the  dollars  at         ~ 
Gibraltar,  there  seems  no  reason  for  saying  that  the  risk  of  the       against 
underwriters  was  thereby  increased ;  and  therefore  I  will  not        Bell. 
disturb  the  verdict. 

Lawrence,  J.  I  agree  that  the  verdict  is  right.  There  is 
nothing  in  the  terms  of  the  policy  to  restrain  the  captain  from 
taking  in  dollars:  no  additional  risk  was  incurred  to  the  ship 
by  the  nature  of  the  cargo,  from  the  laws  of  the  country  where 
it  was  taken  in;  which  might  have  altered  the  case:  but 
the  jury  have  found  that  the  ship  went  into  Gibraltar  on  a 
necessary  occasion,  and  did  not  stay  there  longer  than  that 
necessity  justified.  If  Gibraltar  had  continued  a  port  of 
Spain,  there  is  no  doubt  but  that  the  dollars  might  have  been 
taken  on  board  without  vitiating  the  policy :  but  the  objec- 
tion is  that  because  Gibraltar  is  not  a  port  of  Spain  the 
taking  them  in  there  avoids  the  policy,  although  it  be  found 
by  the  jury  that  no  delay  in  the  voyage  was  thereby  occa- 
sioned. This  is  not  like  a  deviation ;  for  that  alters  the  risk 
insured;  but  here  the  risk  was  not  in  fact  altered.  Then  it 
is  said  that  it  holds  out  a  temptation  to  deviate.  But  if  an 
intention  to  deviate,  not  carried  into  effect,  will  not  avoid  a 
policy  ;  still  less  can  a  temptation  to  deviate ;  as  in  Moss  v. 
Byrom  (a).  If  the  doing  of  a  thing  do  not  alter  the  risk  of 
the  underwriter,  and  be  not  expressly  prohibited  to  be  done ; 
1  cannot  say  that  it  vitiates  the  policy  as  upon  the  breach 
of  an  implied  condition.  The  case  of  Slitt  v.  Wardell  passed 
at  nisi  prius,  and  was  not  afterwards  brought  in  review  before 
the  Court ;  and  though  it  was  the  opinion  of  a  most  emi-  [  202  ] 
nent  judge;  yet  the  greatest  are  liable  to  error  in  delivering 
their  opinion  on  the  sudden.  And  if  the  same  question  should 
occur  again,  I  think  it  will  deserve  further  consideration  : 
for  unless  it  can  be  shewn  that  the  underwriter's  risk  is  varied 
by  taking  out  part  of  a  cargo  in  the  course  of  the  voyage, 
as  at  present  advised,  I  do  not  understand  how  it  can  avoid 
the  policy. 

Le  Blanc,  J.  I  am  of  the  same  opinion.  Two  cases  have 
been  relied  on  to  shew  that  the  mere  fact  of  taking  out  and 
selling  part  of  the  cargo,  or  the  taking  in  other  goods  in  the 
course  of  the  voyage,  will   avoid  the  policy  :  but  those  were 

(a)  6  Term  Rep.  379. 

decisions 
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1808.        decisions  at  nisi  prius,  which  were  never  brought  before  the 
"     "        Court,  and  might  have  turned  on  the  particular  circumstances 
against       °^  tnose  cases«      ^ut  now   tne  question   is  fairly  raised  and 
Bell.        brought  before  the  Court,  we  must  decide  it  according  to  the 
principle  by  which  marine  policies  of  insurance  are  governed  in 
respect  of  implied  conditions.     It  is  said,  that  because  liberty 
is  sometimes  expressly  reserved  for  a  ship  to  touch,  stay  and 
trade  in  the  course  of  the  voyage,  it  is  impliedly  excluded  in 
every  policy  in  which  it  is  not  so  reserved;    but  the  reason  of 
the  express  reservation  is  in  order  to  justify  the  delay  in  trading; 
the  staying  at  a  place  for  the  very  purpose  of  trading  there : 
but  if  a  ship  touch  at  a  port  which  is  allowed,  and  stay  there 
for  any  reason  which  is  allowable  within  the  intent  and  mean- 
ing of  the  policy,  and  no  additional  risk  to  the  underwriters 
be  incurred  by  her  trading  there  during  such  her  stay  for  an 
allowed  or  justifiable  cause,  I  can  see  no  reason  why  such  a 
trading  should  in  itself  avoid  the  policy.     It  is  said,  however, 
that  the  giving  liberty  to  trade  at  all  will  be  a  temptation  to 
[  203  ]      the  master  to  deviate  from  and  to  delay  the  voyage  with  that 
view,  and  that  it  will  be  difficult  for  the  underwriters  to  detect 
it:  but  that  must  necessarily  be  a  question  for  the  jury  to  de- 
cide, as  in  other  cases  of  fraud,  whether  the  deviation  or  delay 
arose  from  necessity  or  from  the  trading;  and  wherever  the 
case  was  doubtful  upon  the  evidence,  it  would  generally  turn 
the  verdict  against  the  assured,  who  would  have  to  account 
for  the  delay  or  deviation.     But  where  it  is  found  that  no  delay 
was  occasioned  by  the  trading,  I  see  no  reason  why  we  should 
imply  a  condition  which  the  parties  themselves  have  not  made, 
in  order  to  avoid  the  policy  as  for  a  breach  of  it.     Neither  do 
I  think  it  would  be  generally  convenient  to  increase  the  num- 
ber of  small  circumstances  unconnected  with  the  occasion  of 
the  loss  which  will  relieve  the  underwriters  from  their  engage- 
ment to  indemnify  the  assured,  by  the  introduction  of  new  im- 
plied conditions  which  the  parties  do  not  express  in  the  policy. 

Rule  discharged. 
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1803. 


The  King  against  The  Inhabitants  of  the  Township  of   Wednesday, 
St.  Bees  Quarter,  in  the  Parish  of  St.  Bees.  Jan.  25th. 

TWO  Justices  by  an  order  removed  Sarah  Tidyman,  widow,  Payment  by 
and  her  four  children  by  name,  from  the  parish  of  Eg  re-  one  w*1°  wa3 

tnont  to  the  township  of  St.  Bees,  botli  in  the  county  of  Cum- 

r  '  .         •  church-rate 

berland ;  which  order  was  confirmed  by  the  Sessions  on  appeal,  Uj)tm  house- 

subject  to  the  opinion  of  the  Court  on  the  following  case  : —       holders  only, 

The  pauper  Sarah,  26  years  ago,  married  John  Tidyman,who  and  not  upon 

was  settled  at  St.  Bees,  and  went  from  thence  to  reside  with  him     V  ^04  i 

in  Egremont ;  and  they  occupied  a  house  there  till  his  death,  toners  at 

two  years  ago.    A  year  after  they  occupied  the  house,  J.  Pon-  large,  will 

sonby,  a  churchwarden  of  Egremont,  called  at  the  house  for  an  nevertheless 

assessment,  (generally  called  in  the  parish  a  couple  sess,  but  Settlement 

which  the  pauper  Sarah  understood  to  be  church  sess,  and  told  for  it  is  not 

her  that  her  husband  was  assessed;  and  she  paid  Is.  2d.  as  the  less  a  public 

sum  assessed :  15  years  ago  D.  Saunderson,  another  church-  '"*  because 

warden  of  the  parish  also  called  at  the  house  for  an  assessment,  rowjy  .  anj 

and  told  the  pauper  that  her  husband  was  assessed,  and  she  paid  it  is  charged 

him  Is. :  a  similar  demand  for  an  assessment  was  also  made  in  and  paid 

1791,  by  two  churchwardens,  and  the  pauper  again  paid  Is.,  w,thin  the 

.  .  ,    ,  .  '    ,  .     -         rr         a         r  '   pansh,which 

which  latter  assessment  was  in  this  torm  : —  is  all  t^At  is 

<c  1791.  required  by 

"  An  assessment  upon  the  householders  in  the  parish  ofE&re-  tne  stat.  3  Jf. 
mont,  at  Is.  per  couple,  for  the  ornaments  and  repairs  of  the  ' 

parish  church."  s. 

X  John  Tidyman         0     10 

"  We  whose  names  are  hereunto  subscribed,  (being  of  the 
church  vestry,)  do  allow  of  this  as  a  regular  assessment :  as 
witness  our  hands,  the  28th  of  March,  1791." 

(Signed  by  the  minister  and  eight  other  persons,  including 
the  two  churchwardens.) 
The  names  of  132  other  householders  of  the  parish,  besides 
John  Tidyman,  were  included  in  the  assessment,  and  the  x  op- 
posite his  name  denoted  that  his  assessment  had  been  paid.     It 
appeared  from  the  churchwardens'  accounts  of  that  year,  en- 
tered in  the  vestry  book,  that  the  sums  received  under  that  as- 
sessment were,  in  part,  laid  out  on  the  repairs  and  ornaments  of 
the  church,  and  the  rest  in  payment  of  a  debt  due  to  the  pre- 
ceding 
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1808.        ceding  overseers.     But  that  assessment  not  being  sufficient,. 
T,      J7         another  was  made  in  the  same  year,  in  aid  of  it,  upon  the  land- 
against       holders  of  *  the  parish,  who  were  never  assessed  but  when  the 
The  Inhabit-  assessment  upon  the  householders  proved  insufficient.     And  it 
ants  of       was  frequently  the  practice  for  the  select  vestry  of  the  parish  to 
T*    EES"      make  out  these  assessments  in  the  form  of  a  list  of  the  names 
I  205  J     0f  ^  in}jaDitants  liable  to  pay  ;  charging  the  married  house- 
holders at  Is.  each  ;  and  widowers  and  widows,  householders, 
at  6d.  each  ;  which  assessments  were  afterwards  submitted  to, 
and  approved  by,  the  general  parish  vestry.     The  sessions  ad- 
judged that  the  pauper's  husband  had  not  gained  a  settlement 
in  Egremont  by  the  above  ratings  and  payments. 

Topping,  in  support  of  the  order  of  sessions,  contended  that 
the  rate  was  clearly  bad  on  the  face  of  it.  It  was  made  upon 
the  householders  only,  and  not  upon  the  parishioners  at  large  : 
and  therefore  no  settlement  could  be  gained  by  being  assessed 
to  and  paying  it.  He  admitted  that  a  mere  irregularity  in  the 
manner  of  rating  would  not  preclude  one  from  gaining  a  set- 
tlement who  paid  under  it  ;  as  in  St.  Giles,  Cripplegate,  and 
St.  Mary,  Newington  (a) :  but  he  urged  that  this  was  no  rate 
at  all,  but  a  mere  nullity  :  in  which  case,  according  to  Rex  v. 
Edgbaston  (6),  no  settlement  could  be  gained  by  payment 
of  it. 

Lord  Ellenborough,  C.  J.  The  settlement  is  given  by 
the  stat.  3  W.  3.(c)  to  any  person  inhabiting  any  town  or  parish, 
who  shall  be  charged  and  pay  his  share  towards  the  public  taxes 
or  levies  of  the  town  or  parish.  Now  if  a  public  tax  be  laid 
[  206  ]  too  narrowly,  is  it  less  a  public  tax  on  that  account  ?  This  was 
a  tax,  and  it  was  public,  and  it  was  charged  and  paid  within  the 
parish.  What  else  is  required  to  meet  the  act  of  parliament  ? 
Suppose  a  particular  chapelry  within  the  parish  had  been 
omitted  in  the  rate,  it  would  not  have  been  less  a  public  tax 
on  the  rest  of  the  parish. 

Le  Blanc,  J.  The  objection  pushed  a  little  further,  would 
go  to  invalidate  every  settlement  under  a  rate  wherein  one  per- 
son was  improperly  omitted. 

Per  Curiam,  Order  of  Sessions  quashed. 

Park  and  Littledale  were  to  have  argued  against  the  order. 

(a)  19  Vin.  Abr.  386.  and  1  Sess.  Cas.  22. 

(6)  G  Term.  Rep.  540.  (c)  (7.  11.  *•  6. 
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The  King  against  The  Inhabitants  of  Norton,  Juxta   Wednesday, 

KEMPSEY.  J<m.  27th. 

TWO  justices  by  an  order  removed  Sophia  the  wife  of  Ed-   A  deserter 
ward  Lea,  a  marine,  and  their  infant  child  William,  from  from  the 

the  hamlet  of  Oversleu  to  the  parish  of  Norton,  both  in  the  county  kill5'sm™ne 
„,„  _,     ~L      .      r  i  /♦         i  .i  i         service  can- 

offrorcester.     The  Sessions,  on  appeal,  confirmed  the  order,  not     in  a 

subject  to  the  opinion  of  this  Court  on  the  following  case.  settlement 

Edward  Eea,  being  legally  settled  at  Norton,  was  duly  en-   under  a  hir- 

listed  as  a  private  in  his  majesty's  marine  forces,  from  which  he   !l!^  a?    scr" 

1  ■        i   i  •  l  r  V1Ce  *0r  *l 

deserted,  and  then  hired  himself  for  a  year  to  Mr.  Shaylc  of  year .  not 
Overslej/,  and  served  a  year  under  that  hiring.  After  the  de-  being  sui 
termination  of  this  service  he  was  taken  up  for  desertion,  tried  JuriSi  nor 
by  a  court  martial,  and  convicted  of  the  same.  The  question  ,  JP ,, 
for  the  opinion  of  the  Court  was,  whether  he  gained  a  settle-  hire  himself 
ment  in  *Otersley,  (which  maintains  its  own  poor)  by  virtue  of  within  the 
such  hiring  and  service.  st^t#  3  *'•  c> 

Reader  and  B.  Morice,  in  support  of  the  order  of  sessions,  *V  'nnj  -i 
contended  that  a  soldier  who  had  deserted  from  the  king's  ser- 
vice was  not  sui  juris,  and  could  not  within  the  words  and  mean- 
ing of  the  stat.  3  TV.  #  M.  c.  11.  5.  7.  be  lawfully  hired.  He 
could  not  contract  the  relation  of  servant  to  any  other  master, 
the  duties  of  which  were  inconsistent  with  those  which  he  owed 
to  the  king.  Upon  the  same  principle  it  has  been  determined  in 
several  cases  (a)  that  an  apprentice,  not  being  sui  juris,  cannot 
contract  himself  as  a  servant  to  a  third  person,  nor  gain  a  settle- 
ment under  a  hiring  and  service.  The  case  of  the  soldier  is 
even  stronger  than  that  of  an  apprentice;  for  the  former  is 
guilty  of  a  crime  by  deserting  the  king's  service;  whereas  the 
latter  is  only  liable  civiliter  :  and  the  policy  of  the  law  is  much 
stronger  against  the  power  to  contract  a  second  engagement  for 
service  in  the  one  case  than  in  the  other. 

(a)  Buckington  v.  Shejjton  Bcchamp,  2  ConsVs  Bott,  570.  2  Ld. 
Ray.  1352.  and  1  Stra.  582.  Rex  v.  Austrcy,  Burr.  S.  C.  441.  Rex 
y.  Ecclesal  Bierlow,  ib.  562.  Rex  v.  Iiarberton,  1  Term  Rep.  139. 
and  2  ConsVs  Boit,  576.  Rex  v.  Sandford,  1  Term  Rep.  281.  Rex 
v.  Hindringham,  6  Term  Rep.  557. 

Vol.  IX.  M  Reynolds 
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1808.  Reynolds  and  Birch,  contra,  endeavoured  to  distinguish  this 

from  the  case  of  an  apprentice,  which,  they  said,  turned  alto- 
.  .  '  gether  upon  the  restrictive  force  of  the  indenture,  and  could  not 
Thelnhabit-  therefore  apply  to  any  case  of  a  previous  engagement  by  parol 
ants  of  to  serve  another.  In  the  case  of  a  general  hiring;,  if  the  ser- 
rsoRTo.v.  van|.  (]epart  before  the  stipulated  time  of  service,  the  only 
remedy  by  the  master  is  by  an  action  on  the  contract ;  but  it 
[  208  ]  never  was  disputed  but  that  if  the  servant  immediately  after 
made  a  new  contract  of  hiring  for  a  year,  and  served  under  it, 
he  would  gain  a  settlement :  and  the  first  master  could  not  main- 
tain an  action  against  the  second  for  the  wages  or  work  and 
labour  of  the  servant.  But  it  is  otherwise  in  the  case  of  an  ap- 
prentice, for  the  recompence  for  whose  work  and  labour  as  a 
servant  the  original  master,  and  not  the  apprentice  himself,  may 
maintain  an  action  against  the  second  master  after  notice.  It  is 
true  that  the  king  might  have  interfered,  and  defeated  the  ser- 
vice to  the  master  by  taking  the  pauper  away  ;  but  the  contract 
would  still  have  been  binding  on  both  the  parties  to  it  ;  and  as 
on  the  one  hand,  if  the  service  were  thus  interrupted,  the 
master  would  have  had  a  remedy  for  the  breach  of  contract 
against  the  servant;  so  on  the  other  hand,  where  the  service 
was  in  fact  performed,  the  servant  has  his  remedy  upon  the 
contract  for  the  stipulated  wages.  The  word  lawful,  in  the 
statute  of  King  William,  means  a  contract  of  hiring  and  service 
lawful  in  the  terms  of  it,  and  not  within  the  exceptions  of  any 
of  the  statutes  relating  to  servants.  It  has  been  held  in  Rexv* 
JFcsterlcigh(a),  and  iter  v.  JVinchcomb(b),  that  a.  militiaman 
might  gain  a  settlement  by  hiring  and  service,  though  he  were 
absent  part  of  the  time  on  duty  ;  the  term  of  his  absence  having 
been  stipulated  for  by  him  :  and  yet  the  same  objection  would 
have  applied  to  him,  that  he  was  not  sui  juris  ;  for  he  might 
have  been  called  out  on  duty  the  whole  time. 

Lord  EiiLENnoitouGH,  C.  J.  That  was  the  case  of  a  lawful 
L  ~0J  J  contract  with  a  just  exception.  The  public  had  a  claim  upon 
the  militiaman's  service  for  a  certain  time;  and  subject  to  that 
claim  he  might  lawfully  contract  to  serve  his  master.  If  this 
case  were  perfectly  res  Integra,  there  might  have  been  great 
doubt  whether  the  word  lau'fully  in  the  statute  of  King  JViUiarti 

(a)    fhirr.  S.C.7S3.  (b)   Duiigl,  391. 

were 
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wore  not  to  be  narrowed  in  its  construction  to  a  contract  in  the         1H0S. 

tenns  of  it  lawful;  and  if  the  contract  were  lawful  in  its  form,     „,,     ~~ 

.,,,,...  ,    ,,       ,,  .1  lie  Kin«> 

it  might  have  ailorded  an  argument  whether  the  party  serving       uaainst 

under  it  could  be  disabled  from  gaining  a  settlement  under  it,  The  Inhabit- 
by  reason  of  his  having  before  contracted  an  engagement  with  ants  of 
another  person  inconsistent  with  it.  But  a  variety  of  cases  have  i  ollIOSm 
occurred  which  have  decided  the  question  in  the  case  of  an  ap- 
prentice :  and  this  not  on  the  ground  of  its  being  an  excepted 
case,  or  as  standing  upon  any  occult  eflicacy  in  the  indenture  of 
apprenticeship  ;  but  upon  the  broad  principle  that  one,  who  has 
contracted  a  relation  which  disables  him  from  serving  any  other 
without  the  consent  of  his  iirst  master,  is  not  sui  juris,  and  can- 
not lawfully  bind  himself  to  serve  such  second  master,  so  as  to 
gain  a  settlement  by  serving  for  a  year  under  such  second  con- 
tract. In  reason  and  principle  it  cannot  make  any  difference 
whether  he  be  originally  bound  by  a  contract  of  apprenticeship, 
or  by  any  other  contract  equally  obligatory  upon  him,  which 
disables  him  from  binding  himself  to  serve  a  second  master. 
The  objection  is,  that  he  cannot  give  the  master  a  controul  over 
his  service  for  the  whole  period  which  the  master  stipulates  for 
and  has  a  right  to  require  by  the  contract.  The  king's  officers 
might  at  any  time  have  reclaimed  him,  and  taken  him  out  of 
the  service  in  which  he  was  engaged  ;  he  cannot,  therefore,  be 
said  to  have  been  lawfully  hired  into  it.  The  remedy  which  the 
master  might  in  that  case  have  had  against  him  is  another  ques- 
tion :  and  the  very  want  of  power  to  bind  himself,  as  he  as-  [  210 
sumed,  without  authority,  to  do,  might  have  founded  a  cause  of 
action  against  him  by  the  master.  But  a  soldier  is  at  least  as 
much  bound  to  the  service  of  the  king,  as  an  apprentice  is  to 
that  of  his  master  ;  and  nothing  is  to  be  inferred  from  the  mea- 
sured language  of  the  Court  in  the  case  of  an  apprentice,  in  not 
laying  down  the  principle  broader  than  the  matter  in  judgment 
required  :  but  nothing  was  said  by  the  Court  in  any  of  the 
cases  intimating  an  opinion  that  the  rule  there  laid  down  was 
confined  to  the  single  case  of  an  apprentice;  and.  therefore,  we 
must  look  to  the  reason  and  principle  of  those  decisions  when 
we  are  called  upon  to  apply  the  rule  to  similar  cases. 

Gkosf,  J.  The  words  of  the  statute  have  been  considered, 
and  a  construction  put  upon  them  in  the  instance  of  an  ap- 
prentice ;  audi  cannot  distinguish  this  case  in  principle  from 
that. 

M 2  Law- 
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1808.  Lawrence,  J.  The  decisions  referred  to  have  concluded  the 

~         present  question,  if  they  were  not  made  upon  any  ground  pecu- 

avainst       ^'ar  *°  *ne  case  °^  an  aPPren^ce  :  but,  as  I  understand  them, 

The  Inhabit-  they  proceeded  upon  the  ground  that  an  apprentice  was  not  sui 

ants  of      juris,  and  could  not,  therefore,  subject  himself  to  the  controul  of 

JNouton.      a  secoll(]  master  for  a  whole  year  under  a  contract  of  hiring-. 

And  that  principle  will  equally  govern  the  present  case. 

Le  Blanc,  J.  The  prior  cases  have  decided  this.  The  prin- 
ciple of  them  is,  that  if  the  party  cannot  make  such  a  contract 
for  his  service,  of  which  the  master  may  avail  himself  for  the 
whole  year  according-  to   the  contract,  no   settlement  can  be 
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gained  under  it. 


Orders  confirmed. 


Wednesday, 

Jan.  27th.        The  King  against  The  Inhabitants  of  Stowmarket. 


A  poor  boy 
sent  out  of 
the  house  of 
industry  at 
14  years  of 
age  to  the 
parish  offi- 
cers, and  by 


JOHN  EDWARD  KING,  a  pauper,  and  his  wife,  were 
removed  by  an  order  of  two  justices  from  South  Lopham,  in 
Norfolk,  to  Stowmarket,  in  Suffolk.  The  Sessions,  on  appeal, 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case  : 

J.  E.  King,  the  pauper,  being  settled  by  birth  in  Stowmarket, 
them  allotted  waSj  [n  the  year  1801,  a  poor  boy,  at  the  age  of  fourteen,  in  the 

"'  ",  "      house  of  industry  for  the  poor  of  the  incorporated  hundred  of 
loner,  who  .  l  r 

handed  him  Slow.     In 'this  hundred  the  directors  and  acting  guardians  of 

over  to  ano-  the  said  house  are  empowered  by  the  act  incorporating  the  liun- 

ther  |  ers  -n,  dre(\  to  apprentice  poor  children  for  seven  years.     It  does  not 

bov     as  t  Id  :,PPe:u*  *aat  they  ever  exercised  this  power :  but  instead  of  bind- 

thathewa  to  ing  the  children  apprentices  when  of  sufficient  age,  they  were 

stay  wth  aim  sent  out  of  the  house  to  their  respective  parishes:  and  the 


parish  officers  allotted  them  during  three  years  to  particular 
parishioners,  either  to  retain  them  in  their  own,  or  to  provide 
them  with  other  services.  Some  time  before  Michaelmas,  ISO  I, 


a  yea-,  an 
shoulu  have 
clothes,  &C. ; 
to  which  the 
boy  made  no 
objection  ; 

conceiving  himself  obliged  to  accept  the  service  ;  but  made  no  agreement  for  wages, 
or  concerning  the  nature  or  duration  of  his  service,  nor  was  consulted  upon  the  sub- 
ject ;  does  not  gain  a  settlement  by  serving  under  this  supposed  obligation  for  a  year; 
for  neither  did  he  consider  himself,  nor  was  lie  considered  by  the  other  parties,  as  a 
free  agent  ;  and  such  only  can  contract,  or  adopt  a  contract  made  by  others. 


the 
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the  pauper  J.  E.  King  was  sent   by  the  directors  and  acting         1808. 
guardians  of  the  house  to   Mr.  Reynolds,  of  Slowmarket,  to     „      ~ 
whom   he  had  been   previously  allotted  by  the  officers  of  that       azaimt 
parish.    Mr.  Reynolds,  not  having  employment  for  the  pauper,  The  In  habit- 
told  him   that   he,  (Mr.  Reynolds,)  had  procured  a  service  for        ants  of 
him   with  Mr.  ./.  Fox,  of  Coddinhani.     The  pauper  made  no 

t  •  MARK.KT. 

objection  to  go,  conceiving  that  he  had  no  discretion  on  the 
subject.  On  the  day  after  Michaelmas  the  pauper  went  to  Mr. 
Fox,  who  received  him,  and  told  him  that  he  would  give  him  [  212  ] 
clothes,  and  that  he  was  to  stay  with  him  a  year.  Nothing  fur- 
ther passed  between  the  pauper  and  Mr.  Reynolds,  or  Mr.  Fox, 
respecting  wages,  or  (he  nature  or  duration  of  the  service.  The 
pauper  continued  in  Mr.  Fox's  service,  as  a  fanning  servant, 
till  the  following  Michaelmas  ;  receiving  his  clothes  and  main- 
tenance, and  now  and  then  a  little  pocket-money.  On  the  25th 
of  September,  1802,  the  pauper  was  sent  for  by  Mr.  Stutter,  of 
Stowmarket,  to  whom  he  had  been  allotted,  (in  the  same  man- 
ner as  he  had  been  in  the  former  year  to  Mr.  Reynolds,)  for  the 
following  year.  On  the  ensuing  Michaelmas  day  the  pauper 
went  to  Mr.  Stutter,  who  gave  him  a  holiday  on  that  and  the 
following  day  ;  and,  having  no  occasion  for  his  service,  Mr. 
Stutter  told  the  pauper  that  he  had  procured  him  a  service  with 
a  relation,  Mr.  Frost,  of  Brent  Eleigh.  The  pauper  went  to 
Mr.  Frost,  without  making  any  application  to  the  directors  and 
acting  guardians,  or  to  the  parish  ofiicers,  and  continued  with 
Mr.  Frost  till  Michaelmas,  1803,  in  the  same  situation  as  he  had 
done  before  with  Mr.  Fox.  The  pauper  himself  made  no  agree- 
ment with  ?Jr.  Fox,  or  with  Mr.  Frost,  respecting  wages,  or  the 
nature  and  duration  of  his  service  with  them  ;  nor  was  he  con- 
sulted on  the  subject  either  by  Mr.  Reynolds,  or  by  Mr.  Stid- 
ter,  to  whom  he  had  been  previously  allotted  :  but  conceived 
himself  obliged  to  accept  these  services,  as  being  under  the 
controul  and  jurisdiction  of  the  house  of  industry,  and  of  the 
parish  officers  of  Stowmarket,  where  the  directors  and  acting 
guardians  had  first  sent  him. 

Wilson  and  J I  niton,  in  support  of  the  orders,  insisted  that 
there  was  no  contract  of  hiring  at  all,  and  of  course  the  pauper 
could  gain  no  settlement  by  his  service  with  either  of  the  mas-  [  213  ] 
ters  to  whom  he  was,  in  the  language  of  the  case,  allotted. 
And  the  Court  called  on  the  counsel  for  the  appellant  parish 
to  proceed. 

Solan 
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1 808.  Nolan  and  Frere,  contra,  contended  that  though  the  boy  him- 

""T7-         self  had  made  no  contract  with  either  of  the  masters  whom  he 

against  served,  yet  that  by  his  service  he  must  be  taken  to  have  acceded 
Thelnhabit-  to  the  terms  made  on  his  behalf  by  the  guardians  of  the  poor,  or 

ants  of  those  who  stood  in  their  place,  and  therefore  to  have  adopted 
..toav-        tjje  contract  of  hiring  made  bv  them  on  his  behalf.    In  the  case 

M4RKFT 

of  The  King  v.  Riclringhall  Inferior  (a)  the  relation  of  master 
and  servant  did  not  subsist  at  all,  but  the  pauper  was  only 
placed  out  by  the  parish  officers  to  lodge  and  board  ;  but  here 
he  was  expressly  taken  by  the  master  to  serve  him  as  a  ser- 
vant ;  and  the  pauper  assented  to  this  by  performing  the  service 
and  receiving  his  cloathing  and  maintenance.  Then  the  pauper's 
misapprehension  of  the  effect  of  his  contract  has  often  been  de- 
termined not  to  be  material. 

Lord  Ellenborough,  C.  J.  All  the  parties  seem  to  have 
acted  under  the  idea  that,  the  boy  was  a  parish  slave,  who  might 
be  handed  over  from  one  to  another,  and  disposed  of  as  they 
pleased.  But  there  was  no  agreement  by  him  to  either  of  the 
services  in  which  he  was  enjjasjed  :  he  submitted  to  them  be- 
cause  he  thought  himself  obliged  to  do  whatever  they  bid  him. 
If  we  were  to  hold  this  sufficient  to  give  a  settlement,  we  should 
establish  a  new  head  of  settlement  by  allotment.  The  law  gave 
these  directors  of  the  house  of  industry  a  certain  power  to  ap- 
[  214  ]  prentice  out  poor  children;  and  instead  of  executing  that  power 
in  a  proper  manner,  as  the  act  directs,  they  assume  to  them- 
selves a  power  to  hand  these  children  over  to  the  officers  of  their 
respective  parishes,  who  again  hand  them  over  to  others;  and 
so  they  are  shifted  from  one  to  another.  And  now  because  the 
boy  has  done  the  work  which  he  was  made  to  do,  and  eat  the 
meat  and  worn  the  cloaths  which  were  provided  for  him,  it  is 
argued  that  he  has  adopted  so  many  contracts  of  hiring  to 
which  he  was  no  party,  and  which  were  made  without  any  con- 
sideration of  his  will  and  consent.  But  the  adoption  of  a  con- 
tract must  be  the  act  of  a  free  agent :  and  at  what  period  of  time 
is  he  found  by  the  case  to  have  consented  or  contracted  at  all  ? 
On  the  contrary,  it  is  stated  that  when  told  by  Reynolds  that 
he  had  procured  a  service  for  him  with  Fox,  the  pauper  made 
no  objection  to  go,  conceiving  that  he  had  no  discretion  on  the 
subject:     And  again  it  is  stated  that  the  pauper  made  no  agree- 

(a)  7  East,  '373. 

men! 
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Stow- 

MAKKET. 


mcnt  faith  Fox  or  Frost,  respecting  vages,  or  the  nature  and  dw        1808. 
ration  of  his  service  zcilh  than:  nor  zcas  he  consulted  on  the  sub-  v~ 

•    f  r-  7  7         7         7    7  71  J  7  ^"e    »»ING 

ject  by  either  oj  t lie.  persons  to  idiom  he  had  been  allotted ;  but  against 
considered  himstlf  obliged  to  accept  these  services,  as  being  under  The  Inhabit- 
the  controul  of  others.  Then  can  a  person  who  is  considered  as 
a  slave,  and  conceives  himself  to  be  such,  be  considered  as  hav- 
ing adopted  the  acts  of  his  masters  ?  It  is  against  common  sense 
so  to  construe  his  involuntary  acquiescence.  In  the  cases  al- 
luded to,  where  the  pauper's  misapprehension  of  the  contract 
of  hiring  has  been  held  not  to  vary  the  legal  effect  of  it,  the 
pauper  meant  to  exercise  a  contracting  power,  though  he  mis- 
took the  legal  effect  of  the  contract  which  he  had  made. 

The  other  Judges  assented  ;  and  Le  Blanc,  J.  added,  that  he 
hoped  the  consequence  of  this  decision  would  put  an  end  to  the 
improper  practice  which  the  directors  of  the  house  of  industry 
had  adopted  in  sending  the  children  out  of  the  house  to  the  re- 
spective parish  officers  to  place  out,  instead  of  providing  for 
them  in  the  manner  pointed  out  by  the  act. 

Orders  confirmed, 
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Friday      Elizabeth  Horn,  Executrix  of  John  Horn,   against 
Jan.  29th.        Baker  and   Another,   Assignees  of  Wm.  Horn  and 
Rd.  Jackson,  Bankrupts. 


A.,  R,  and  j  m  ^HIS  was  an  action  to  recover  in  damages  the  value  of  the 

yf/.i!  r  JL    interest  which  the  plaintiff  claimed  in  certain  stills,  vats, 

lers,  occu-  and  utensils,  which  the  first  count  of  the  declaration  stated  that 

pied  certain  she  was  entitled  to,  subject  to  the  use  thereof  by  the  defendants 

premises         during  her  life  :  and  that  being"  so  entitled,  and  the  defendants 

leased   to  A.  °  '  ° 

and  another, 

and  used  in  common  in  the  trade  the  stills,  vats,  and  utensils,  necessary  for  carrying 
it  on,  the  property  of  which  stills,  &c.  afterwards  appeared  to  be  in  A.  On  the  dis- 
solution of  the  partnership,  which  was  a  losing  concern,  it  was  agreed  that  C.  and 
one  J.  should  carry  on  the  business  on  the  premises  ;  and  by  deed  between  the  two 
last  and  A.  it  was  covenanted  and  agreed  that  A.  should  withdraw  from  the  busi- 
ness, and  permit  C.  and  J.  to  use,  occupy,  and  enjoy,  the  distill-house  and  premises, 
paying  the  reserved  rent,  Sec.  and  the  several  stills,  vats,  and  utensils  of  trade,  spe- 
cified and  numbered  in  a  schedule  annexed,  in  consideration  of  an  annuity  to  be  paid 
by  C.  and  J.  to  A.  and  his  wife,  and  the  survivor  ;  with  liberty  for  C.  and  J.,  on  the 
decease  of  A.  and  his  wife,  to  purchase  the  distill-house  and  premises  for  the  re- 
mainder of  A.'s  term,  and  the  stills,  vats,  &c.  mentioned  in  the  schedule  :  and  C.  and 
J.  covenanted  to  keep  the  stills,  vats,  and  utensils,  in  repair,  and  deliver  them  up  at 
the  time,  if  not  purchased  :  and  there  was  a  proviso  for  re-entry  if  the  annuity  were 
two  months  in  arrear.  Under  this,  C.  and  ,7.  took  possession  of  the  premises,  with 
the  stills,  vatsj  and  utensils,  and  carried  on  the  business  as  before  ;  and  made  pay- 
ments of  the  annuity,  which  afterwards  fell  in  arrcar  more  than  two  months:  but 
ul.'s  widow  and  executrix,  who  survived  him,  did  not  enter,  but  brought  an  action 
for  the  arrears,  which  was  stopped  by  the  bankruptcy  of  C.  and  J.,  who  continued 
in  possession  of  the  stills,  vats,  and  utensils,  on  the  premises. 

On  a  question,  Whether  such  Mills,  vats,  and  utensils,  so  continuing  in  possession 
of  C.  and  ./.,  the  new  partners,  and  used  by  them  in  their  trade  in  the  same  manner 
as  they  had  been  by  the  former  partners,  of  whom  A.  the  owner  was  one,  passed 
under  the  stat.  21  Jac.  1.  c.  19.  v.  10.  &  11.  to  the  assignees  of  C.  and  J.,  as  being 
in  the  possession,  order,  and  disposition,  of  the  bankrupts,  at  the  time  of  their  bank- 
ruptcy, as  reputed  owners?  and  nothing  appearing  to  the  world  to  rebut  the  pre- 
sumption of  true  ownership  in  the  bankrupts,  arising  out  of  their  possession  and  re- 
puted ownership,  (of  which  reputed  ownership  the  jury  are  to  judge  from  the  cir- 
cumstances,) held, 

1.  That  the  stills  which  wore  fixed  to  the  freehold  did  not  pass  to  the  assignees 
under  the  words  good*  and  chattels  in  the  statute. 

2.  That  the  vats,  i'cc.  which  were  not  so  fixed,  did  pass  to  the  assignees,  as  being 
left  by  the  true  owner  in  the  possession,  order,  and  disposition,  (as  it  appeared  to 
the  eye  of  tin;  world,)  of  the  bankrupts,  as  reputed  owners. 

'A.  That  the  case  would  have  admitted  of  a  different  consideration  if  there  had 
been  a  usage  in  the  trade  for  (he  utensils  of  it  to  be  let  out  to  the  traders  ;  as  that 
might  have  rebutted  the  presumption  of  ownership  arising  from  the  possession  and 
apparent  order  and  disposition  of  them. 

well 
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well  knowing  the  same,  they  wrongfully  and  injuriously  broke         1808. 
and  destroyed  part,  and  sold  and  disposed  of  the  rest.     The         ' 
second  count  was  in  trover  fur  the  same  goods;    to  which  the       against 
defendants  pleaded  not  guilty;  and  upon  the  trial  before  Lord       Baklr. 
Ellenborovgh,  C.  J.  at  the  Middlesex  sittings  after  the  last  term, 
a  verdict  was  found  for  the  plaintiff  for  1000A  subject  to  the 
following  case. 

The  plaintiff  is  the  widow  and  executrix  of  her  deceased  hus- 
band John  Horn,  who  before  and  at  the  time  of  making  the  in- 
denture of  the  20th  of  March  1801,  after  mentioned,  was  a  dis- 
tiller in  Southiaark.  The  defendants  are  the  assignees  of  Wm. 
Horn  and  R.  Jackson,  who  succeeded  John  Horn  in  the  busi- 
ness of  a  distiller,  and  carried  on  the  same  until  they  became 
bankrupts,  as  after  mentioned.  At  the  time  of  making  the  said 
indenture  John  Horn  held  the  principal  part  of  the  messuages, 
buildings,  and  lands,  whereon  he  had  carried  on  the  business  of 
a  distiller  in  partnership  with  Robert  Horn  and  William  Horn, 
and  whereon  there  had  been  erected  a  rectifying  distill-house, 
under  a  lease  granted  to  him  and  R.  Jackson,  (since  dead,)  for 
a  term  which  expired  on  the  50th  of  Dec.  1804: :  and  he  held 
other  parts  of  the  premises  under  another  lease  granted  to  him 
and  the  said  Richard  Jackson,  since  deceased,  for  a  term  which 
expired  on  the  21th  of  June  1805;  and  he  and  the  said  Richard 
Jackson,  now  deceased,  had  before  held  other  parts  of  the  pre- 
mises under  a  lease  for  a  term  which  expired  on  the  25th  of 
Dec.  1799.  The  above-mentioned  partnership,  which  was  a 
losing  concern,  expired  before  the  making  of  the  indenture 
hereinafter  mentioned  ;  and  William  Horn,  at  the  time  of  mak- 
ing that  indenture,  and  at  the  death  of  John  Horn,  was  and  now  [  217  ] 
is  indebted  to  the  estate  of  John  Horn  in  500/.  in  respect  of  their 
partnership.  By  indenture  dated  the  20th  of  March  1801,  be- 
tween John  Horn  of  the  one  part,  and  Wm.  Horn  and  Rd» 
Jackson  (the  bankrupts)  of  the  other;  after  reciting  the  said  se- 
veral leases,  and  that  at  the  time  of  making  the  last  lease,  the 
ssLidRd.  Jackson  (deceased)  was  in  partnership  with  JohnHorn; 
and  that  JohnHorn  had  lately  entered  into  partnership  with  Win. 
and  Robert  Horn  for  a  term  then  expired  ;  and  that  since  the 
expiration  of  the  last-mentioned  lease  the  premises  therein  com- 
prised had  been  used  and  occupied  by  John,  Robert,  and  Wm, 
Horn  as  yearly  tenants;  and  that  the  partnership  between  John, 
Robert,  and  Wm.  Horn  had  before  the  execution  of  that  deed 

been 
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1808.        been  dissolved  by  mutual  consent ;  and  that  it  had  been  agreed 
~  between  John  Horn  of  the  one  part,  and  Wm.  Horn  and  Rd. 

aminst       Jackson  of  the  other  part,  that  John  Horn  should  withdraw 

Baker.  from  the  business  as  from  the  1st  of  March  then  instant,  in  favour 
of  Wm.  Horn  and  Rd.  Jackson,  and  permit  them  to  use,  occu- 
py, and  enjoy  the  said  distill-house  and  other  the  premises  men- 
tioned in  the  indentures  of  lease,  and  the  several  vats,  stills,  and 
utensils  of  trade  therein  or  thereon,  and  which  vats,  stills,  and 
utensils  were  specified  in  the  first  schedule  written  under  that 
indenture,  in  consideration  of  an  annuity  of  600/.  to  be  paid 
to  John  Horn,  his  executors,  &c.  during  the  life  of  himself  and 
Elizabeth  his  wife  (the  now  plaintiff)  and  the  life  of  the  survivor, 
subject  to  the  terms  and  conditions  thereinafter  expressed  :  and 
reciting  farther,  that  it  had  been  agreed  that  the  debts  due  to 
John,  Robert,  and  Wm.  Horn,  as  late  copartners,  and  also  all 
the  horses,  carts,  drays,  and  casks  of  the  late  copartnership,  (ex- 

r  2i8  "I  cept  the  vats,  stills,  and  utensils  mentioned  in  the  said  first  sche- 
dule,) should  be  valued,  and  purchased  by  Wm.  Horn  and  Rd. 
Jackson;  and  that  a  valuation  had  been  made  accordingly  ;  by 
which  it  appeared  that  such  debts,  and  the  value  of  such  horses, 
&c.  amounted  to  1815/. ;  for  payment  of  which  a  bond  had  been 
given  by  Wm.  Horn  and  Rd.  Jackson  to  John  Horn;  and  that 
Wm.  Horn  and  Rd.  Jackson,  by  another  bond,  had  been  bound 
to  John  Horn  in  5000/.  conditioned  for  payment  of  the  annuity 
of  600/.  per  annum  to  JohnHorn  for  the  lives  of  himself  and  his 
wife,  (the  plaintiff)  and  the  survivor  :  he,  John  Horn,  in  pur- 
suance of  the  agreement,  and  in  consideration  of  thetwobonds 
and  the  covenants  and  agreements  after  contained  on  behalf  of 
Wm.  Horn  and  Rd.  Jackson,  for  himself,  his  heirs,  executors,  &c. 
covenanted  and  agreed  with  Wm.  Horn  and  Rd.  Jackson,  their 
executors,  administrators,  and  assigns,  that  they,  iccll  and  truly 
paging  the  rents  reserved  by  the  several  recited  leases,  and  per- 
forming  all  and  singular  the  covenants  and  agreements  therein  con- 
tained on  the  lessees'  and  assignees'  parts,  and  also  dull/  andre- 
gularljj  paying  the  said  annuity  so  secured  as  aforesaid,  should 
and  lawfully  might  peaceably  and epuietly  have,  hold,  use,  occupy, 
possess,  and  enjoy  the  said  messuage,  tenement,  distill-house,  and 
premises  thereby  demised  and  mentioned  in  a  certain  deed-poll 
indorsed  on  the  said  first  lease,  and  also  the  said  stills,  vats,  and 
things,  specified  in  the  first  schedule,  during  the  lives  of  JohnHorn 
and  Elizabeth  Horn,  or  the  survivor,  without  any  let,  suit,  &c. 

of 
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of  John  Horn,  his  executors,  &c.  or  any  person  lawfully  claim-         1808. 

in"-  from  him,  &c.    Win.  Horn  and  Rd.  Jackson,  by  the  inden-         ~ 

n  Horn' 

ture  of  agreement,  covenanted  to  pay  the  rent  reserved  by  the       a«ainst 

leases,  and  to  perform  the  covenants.  There  was  also  a  proviso  Baker. 
in  that  indenture,  that  in  case  the  annuity  should  he  in  arrear  for  [  ~1<J  j 
two  calendar  months,  John  Horn,  his  executors,  ftc.  might  re-enter 
the  dist ill-house  and  premises,  and  the  same  with  all  and  every 
the  stills,  vats,  and  things  mentioned  in  the  said  schedule  have 
again,  re-possess,  and  enjoy,  as  in  his  former  estate,  SfC.  There 
was  also  a  covenant,  that  upon  the  decease  of  the  survivor  of  John 
and  Elizabeth  Horn,  Win.  Horn,  and  Rd.  Jackson  should  be  at 
liberty  to  purchase  the  distill-housc  and  premises  for  the  remain- 
der of  the  term  in  the  leases,  and  the  stills,  vats,  and  things 
mentioned  in  the  said  schedule.  And  another  covenant  that 
IVm.  Horn  and  Rd.  Jackson  should  keep  the  said  stills,  vats,  and 
utensils  in  repair ;  and  in  case  they  should  not  purchase  the 
same,  that  they  should  at  the  end  of  the  agreement  deliver  them 
up  to  John  Horn,  his  executors,  &c.  in  good  condition,  reason- 
able use  and  wear  excepted.  [Then  followed  the  schedule  re- 
ferred to  of  the  different  stills  and  vats,  numbered  in  order,  and 
describing  the  quantity  in  gallons  which  each  would  contain.J 
The  case  further  stated,  that  Wm.  Horn  and  Rd.  Jackson  took 
possession  of  the  premises  immediately  on  the  execution  of  the 
indenture  of  agreement,  and  carried  on  the  trade  of  distillers ; 
and  from  time  to  time  paid  the  interest  on  the  bond  and  the  an- 
nuity to  John  Horn,  who  died  about  four  years  ago,  and  who 
by  his  will  gave  all  his  property  to  his  wife,  the  plaintiff",  and 
appointed  her  sole  executrix.  Since(rt)  the  death  of  John  Horn 
neither  the  annuity  nor  the  interest  of  the  bond  for  1813/.  have 
been  regularly  paid  ;  but  the  plaintiff",  as  she  from  time  to  time 
was  in  want  of  money,  and  notwithstanding  the  annuity  and 
interest  might  not  be  then  due,  applied  to  Wm.  Horn  and  Rd. 
Jackson,  who  paid  her  different  sums  on  account  of  such  an-  [  220  ] 
nuity  and  interest ;  and  also  by  her  order  occasionally  paid  sums 
to  various  persons  for  her  use,  and  supplied  her  with  liquors 
and  spirits  as  she  from  time  to  time  ordered  any  ;  so  that  there 
was  a  running  account  between  them  and  the  plaintiff".  The 
following  memorandum  was  signed  by  John  Horn,  and  indorsed 
on  that  part  of  the  deed  in  the  possession  of  Wm.  Horn  and  Rd. 
(«)  What  follows  down  to  letter  (b)  was  added  by  consent  to  the 
rase  after  the  first  argument. 

Jackson  ; 
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1808.        Jackson;  viz.  "  I  the  within-named  John  Horn  do  hereby  un- 

~  dertake  and  agree  to  accept  and  take  500/.  by  equal  quarterly 

•    t       payments  instead  of  600/.  for  the  first  year's  annuity  within  re- 

Baker.  ferred  to."  To  this  memorandum  there  was  nodate,nor  did  it 
appear  when  it  was  made.  The  following  indorsement  or  re- 
ceipt was  also  written  on  the  said  deed,  and  signed  by  the  plain- 
tiff as  executor  of  John  Horn;  viz.  "  March  1st,  1802.  Re- 
ceived of  the  within  named  Wm.  Horn  and  Rd.  Jackson  500/., 
being  one  year's  annuity  due  from  them  this  day  for  the  pur- 
poses specified  herein."  There  was  also  the  following  indorse- 
ment on  the  same  deed  signed  by  Elizabeth  Horn.  "  March  1st, 
1803.  Received  of  the  within-named  W.  Horn  and  R.  J  nelson 
600/.,  being  one  year's  annuity  due  from  them  this  day  for  the 
purposes  specified  therein."  The  first  memorandum  appeared 
to  be  in  the  hand- writing  of  the  solicitor  who  drew  the  deed  : 
the  two  last  receipts  were  in  the  hand-writing  of  R.  Jackson. 
For  many  months  previous  to  the  bankruptcy  of  Wm.  Horn 
and  Rd.  Jackson  the  plaintiff  found  great  difficulty  in  obtaining 
money  from  them  ;  and  she  permitted  the  annuity  and  interest 
to  run  in  arrear  ;  and  notwithstanding  the  same  were  more  than 
two  months  in  arrear,  the  plaintiff  did  not  make  any  claim  to 
re-enter  the  premises,  as  by  the  deed  she  had  the  power  to  do  ; 
but  in  Maty,  1806  brought  an  action  in  this  court  against  Wm. 

[  221  ]  Horn  and  R.  Jackson  to  recover  the  arrears  of  the  annuity,  as 
also  to  obtain  payment  of  the  bond  for  1815/.  and  interest;  to 
which  action  they  pleaded  eight  several  pleas,  upon  seven  of 
which  issue  was  joined :  and  to  the  8th  plea  Elizabeth  Horn 
demurred  ;  which  demurrer  was  argued,  and  judgment  given 
for  Elizabeth  Horn;  and  notice  of  trial  of  the  said  issues  had 
been  given  at  the  time  of  the  bankruptcy;  but  in  consequence 
thereof  that  cause  was  not  further  proceeded  in ;  and  (here  was 
due  for  the  arrears  of  the  annuity  and  interest  on  the  bond  for 
1815/.,  at  the  time  of  the  bankruptcy,  about  600/.  (b)  In  April, 
1S05,  the  plaintiff,  after  her  husband's  death,  renewed  the  leases 
of  the  several  premises.  Wm.  Horn  and  Rd.  Jackson  occupied 
the  premises,  with  the  stills,  vats,  and  utensils  thereon,  and 
carried  on  the  trade  of  distillers  from  the  time  of  executing  the 
indenture  of  the  20th  of  March,  1801.  to  their  bankruptcy.  A 
commission  of  bankrupt  issued  against  W.  Horn  and  R.  Jack- 
son on  the  26th  of  July,  1806,  and  they  were  duly  adjudged 
<b)  See  note  (c),  p.  219. 

bank- 
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bankrupts  on  the  28th  ;  and  the  messenger  under  the  com  mis-        1808. 

sion  immediately  took  possession  of  the  demised  premises;  and 

also  of  the  vats,  stills,  and  utensils  then  beinjj  thereon.  The  de- 

'  ...  u«amst 

fendants  were  afterwards  chosen  assignees,  and  an  assignment       Bakkk. 

of  all  the  estate  and  effects  of  JVm.  Horn  and  lid.  Jackson  was 
duly  made  to  them  ;  upon  which  notice  was  given  by  the  plain- 
tiff to  the  defendants  that  the  several  vats,  stills,  and  utensils 
were  the  property  of  the  plaintiff,  subject  to  the  supposed  in- 
terests of  the  bankrupts  therein.  The  things  mentioned  in  the 
deed,  and  comprised  in  the  first  schedule,  consist  of  stills  and  [  222  ] 
vats.  The  («)  stills,  five  in  number,  were  set  in  brick-work, 
and  let  into  the  ground.  Three  vats  or  worm-tubs  were  sup- 
ported by,  and  rested  upon  brick-work  and  timber,  but  were 
not  fixed  in  the  ground.  Sixteen  other  vats  stood  on  horses  or 
frames  made  of  wood,  which  were  not  let  into  the  ground,  but 
stood  upon  the  floor  (/;).  The  vats  were  of  wood,  bound  round 
with  iron  :  the  stills  were  of  copper ;  and  connected  with  some 
of  the  vats :  others  of  the  vats  were  also  connected  and  com- 
municated with  each  other  by  conductors  or  pipes.  Three 
stills  and  vats  were  in  the  rectifying  distill-house.  There  were 
also  a  great  number  of  other  vats  under  the  rectifying  distill- 
house;  some  of  which  were  standing  on  brick  and  timber,  and 
others  on  horses  or  frames  as  above  ;  and  which  were  con- 
nected with  the  vats  and  stills  in  the  rectifying  distill-house. 
Others  of  the  vats  stood  on  horses  or  frames,  as  above  describ- 
ed. All  the  vats  in  the  rectifying  distill-house  stood  on  their 
ends  ;  as  did  nine  of  those  under  the  distill-house  :  the  other 
vats  under  the  distill-house  lay  on  their  sides  or  bilge.  The 
defendants  contending  that  the  vats,  stills,  and  utensils,  in 
the  said  first  schedule  contained,  belonged  to  the  bankrupts 
at  the  time  of  their  bankruptcy,  have  sold  them  as  part  of 
the  estate  and  effects  of  the  bankrupts.  The  plaintiff,  con- 
tending that  the  same  belong  to  her  as  executrix  of  her  late 
husband,  by  virtue  of  his  will  (subject  to  the  use  thereof  by 
the  assignees  in  right  of  the  bankrupts  during  her  life,)  has 
brought  this  action  to  recover  in  damages  the  value  of  her  in- 
terest therein.  The  question  was,  Whether  the  plaintiff  were 
entitled  to  recover  ?  it  being  agreed  that  if  the  plaintiff  were  so  [  223  ] 
entitled,  the  amount  of  the  damages  should  be  settled  out  of  court. 

(a)  What  follows  down  to  letter  (i)  was  added  by  consent  to  the 
case  after  the  first  argument. 

2  This 
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1808.  This  case  was  argued  in  Michaelmas  term  last  by  Burrovgh 

jj0  for  the  plaintiff,  and  Dampier  contra  ;  and  again  in  this  term  by 

against       Williams,  Serjt.  for  the  plaintiff,  and  The  Attorney -General  for 
Baker.      the  defendants.    The  additions  to  the  case  which  have  been  no- 
ticed were  made  between  the  first  and  second  argument. 

For  the  plaintiff,  (after  stating  that  the  question  turned  on 
the  stat.  21  Jac.  1.  c.  19.  5.  10  &  11.)  the  attention  of  the 
Court  was  called  to  the  preamble  to  the  1 1th  sect,  set  forth  in 
the  conclusion  of  the  10th;  though  it  was  admitted  that  the 
modern  cases  had  put  a  construction  upon  the  enacting  clause 
beyond  the  particular  mischief  recited.  The  statute  reciting 
(i  that  it  often  falls  out  that  many  persons  before  they  become 
"  bankrupts  do  convey  their  goods  to  other  men  upon  good 
"  consideration,  yet  still  do  keep  the  same,  and  are  reputed  the 
"  ownej's  thereof  and  dispose  the  same  as  their  ozen;"  for  remedy 
enacts,  "  that  if  any  person  shall  become  bankrupt,  and,  at 
"  such  time,  as  they  shall  so  become  bankrupt,  shall,  by 
"  the  consent  and  permission  of  the  true  owner  and  proprie- 
"  tary,  have  in  their  possession,  order,  and  disposition,  any 
"  goods  or  chattels  whereof  they  shall  be  reputed  oz?ners,  and 
"  take  upon  them  the  sale,  alteration,  or  disposition,  as  owners  /' 
in  every  such  case  the  commissioners  shall  have  power  to  sell 
and  dispose  the  same  for  the  benefit  of  the  creditors,  &c.  Giv- 
ing effect  to  the  words  of  the  preamble,  the  true  object  was  to 
deprive  particular  creditors  of  their  specific  lien  on  goods, 
which  havingbeen  the  property  of  thebankrupt  had  been  secretly 
[  224  ]  conveyed  by  him  to  such  creditors,  who  suffered  him  still  to 
continue  in  possession  and  appear  to  the  world  as  the  owner. 
That  provision  was  made  in  the  case  of  bankrupts  in  order  to 
avoid  the  doubt  which  had  arisen  upon  the  stat.  13  Eliz.  c.  5. 
against  fraudulent  conveyances  to  defeat  and  delay  creditors  in 
general,  (and  which  doubt  still  exists  on  the  statute  of  Eliza- 
heth)  whether  it  were  not  confined,  as  at  common  law  it  cer- 
tainly was,  to  avoid  the  conveyance  as  against  those  only 
who  were  creditors  of  the  party  at  the  time.  Wherefore  the 
statute  of  James  extended  the  provision  to  ail  the  creditors,  as 
well  those  who  became  such  afterwards,  as  those  who  were  such 
at  the  time  of  the  conveyance,  But  still  construing  the  two 
statutes  together,  as  made  in  pari  materia,  many  great  lawyers 
have  considered  that  the  preamble  in  the  10th  sect,  of  the 
stat.  21  Jac.  1.  e.  19.  controlled  the  enactment  in  the  il'h 
?ect.  and  confined  the  operation  of  the  statute  to  cases  where 

the 
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the  property  conveyed  to  a  particular  creditor  was  before  that  1K0K. 
time  the  property  of  the  bankrupt  himself.  Of  this  opinion  was  ~ 
Lord  C.  J.  Holt  and  the  Court  of  K.  7».  in  VJpostrc  v.  I.e.  a„ainsl 
Plaistricr  («),  and  Lord  C.  V,.  Parker,  and  Lord  llardzoiche,  Hakkk. 
in  Jiyal  v.  Rolle  (b) ;  though  the  contrary  has  since  been  held 
in  Mace  v.  Cade  11  (r).  Still,  however,  the  Court  will  not  go 
further  than  the  latter  case;  nor  say  that  the  statute  shall 
attach  in  every  instance  where  a  trader  is  in  possession  of  ano- 
ther man's  goods  at  the  time  of  his  bankruptcy,  if  he  were  not 
held  out  to  the  world  as  the  ostensible  owner  by  the  real  pro- 
prietor, as  in  that  case  the  bankrupt  had  been  ;  the  true  owner 
having  there  held  out  the  bankrupt  as  her  husband,  and  having 
obtained  a  licence  for  the  public  house  where  they  lived  in  his 
name.  But  taking  the  preamble  not  to  control  the  operation  i  005  j 
of  the  enacting  clause,  still,  in  order  to  bring-  the  case  within 
that  clause,  the  bankrupts  must  not  only  have  such  goods  in 
their  possession,  order,  and  disposition,  at  the  time  b?/ the  con- 
sent and  permission  of  the  true  owner,  according  to  the  first  part 
of  the  clause,  but  they  must  also  have  taken  upon  them  the 
sale,  alteration,  and  disposition  of  them,  as  owners,  by  the  same 
consent  and  permission ;  for  these  words  run  through  both 
parts  of  the  sentence  ;  and  it  must  appear  either  by  the  terms 
of  the  contract  between  the  bankrupts  and  the  true  owner, 
or  by  evidence  dehors  of  the  nature  of  the  property,  or  of  the 
place  or  circumstances  of  the  possession,  that  the  owner 
trusted  the  bankrupts  with  the  pozcer  of  selling,  altering  or 
disposing  of  the  goods,  as  owners ;  or  that  having  the  pos- 
session, order,  and  disposition  of  the  goods  under  such  cir- 
cumstances as  might  induce  the  world  to  believe  that  they 
had  such  a  power,  the  bankrupts  did  actually  sell,  alter,  or 
dispose  of  them  as  owners.  In  Walker  and  Others,  Assignees 
of  Bean,  v.  Burnell  (d),  household  goods  and  furniture,  which 
were  left  by  the  assignees  under  the  fii>t  commission  so  long 
as  seven  years  in  the  bankrupt's  possession  ;  yet  having  been 
so  left  for  a  special  bond  fide  purpose,  in  order  to  assist 
the  bankrupt  in  settling  his  affairs,  and  getting  in  his  effects 
for  the  creditors ;  and  the  bankrupt  not  having  the  dis- 
position   of   the    goods    so   as   to   sell   them ;    were   decided 

(«)  Mich.  1708,  cited  1  P.  IVms.  3  lb. 

tb)   1  At!:.  175.  182,  z.m\  1   les,  305.  371.  y)  O-vp.  23-2. 

(<-')  Doug/,  317. 

not 


225  CASES  in  HILARY  TERM 


1808        not  to  be  within  the  statute  of  James.     It  was  admitted  even  in 
' Mace  v.  Cadell  that  every  instance  of  a  possession  of  goods  of 

.    ,        another  by  a  bankrupt  at  the  time  of  his  bankruptcy  was  not 
against  J  l  *     J 

Baker.  within  the  statute  ;  but  it  was  said  that  the  case  of  factors,  ex- 
ecutors, trustees,  &c.  were  excepted  cases  :  but  the  words  of  the 
[  226  ]  1 1th  clause,  if  not  restrained  by  the  preamble,  are  general,  and 
would  include  those  which  are  called  excepted  cases,  as  well  as 
any  others  ;  they  are  not,  therefore,  excepted  by  the  statute  it- 
self in  terms,  but  only  by  construction,  as  not  falling  within  the 
reason  of  it :  the  statute  only  attaching  on  the  possession  of 
goods  by  the  bankrupt  when  such  possession  is  fraudulent ; 
where  the  true  owner  has  trusted  the  bankrupt  with  the  power 
of  selling,  altering,  or  disposing  of  the  goods,  as  owner.  And 
though  perhaps  the  bare  fact  of  the  possession  of  chattels  may 
he  prima  facie  evidence  that  the  possessor  is  the  true  owner, 
and  has  the  power  of  sale,  &c.  as  owner  ;  yet  the  contrary  may 
be  shewn,  and  that  the  possession  of  the  bankrupts  was  bond 
fide,  and  consistent  with  the  right  of  the  true  owner.  A  factor 
is  intrusted  with  the  highest  power  over  the  goods,  the  power 
of  sale  ;  but  because  it  is  not  as  owner,  but  as  factor,  which  is 
consistent  with  his  possession  and  with  the  rights  of  the  true 
owner,  the  case  is  not  within  the  statute.  The  same  may  be 
said  of  trustees  and  executors.  So  here  the  bankrupts  had 
"  the  possession,  order,  and  disposition"  of  the  goods  under 
the  indenture,  as  lessees,  and  not  as  ozeners,  and  they  had 
not  the  sale  or  alteration  of  them  at  all,  nor  the  disposition 
of  them  as  owners,  so  as  to  affect  the  property  in  any  way, 
but  only  the  bare  use  of  them.  In  some  cases  the  circum- 
stances attending  the  possession  may  carry  an  appearance 
to  the  world  that  the  possessor  has  the  sale,  alteration,  or  dis- 
position of  the  goods  as  owner  ;  as  where  goods  usually  sold 
in  a  shop  or  warehouse  are  exposed  to  view  there  ;  and  from 
thence  a  power  to  sell,  &c.  by  the  consent  of  the  owner  who 
permits  this  to  be  done  may  be  fairly  implied  :  but  no  such 
inference  can  arise  here,  where  some  of  the  vats,  &c.  were 
[  227  ]  actually  fixed  to  the  freehold,  and  others  apparently  so,  and 
the  rest  were  used  in  like  manner  as  those  which  were  fixed, 
and  all  of  them  were  numbered.  In  this  case  the  possession 
was  at  least  equivocal,  so  as  to  let  in  the  truth  of  the 
ownership.  It  was  just  as  likely  by  the  mere  view  of  the 
things  that  they  belonged  to  the  owner  of  the  premises  as  to 
the  traders    who  were  in  possession.     They  all  formed  one 

entire 
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entire  apparatus  for  distilling,  part  of  which  was  actually  fixed  1808. 
to  the  freehold ;  and,  therefore,  the  bare  possession  and  use  of  ~ 
them  carried  no  greater  evidence  of  title  than  the  possession  of  against 
the  premises  themselves.  And  on  this  ground  Butler  J.,  In  Bakiu. 
Walker  v.  Burncll  («),  held  that  the  furniture  of  the  house  left 
in  the  possession  of  the  bankrupt  did  not  pass  under  the  statute. 
Wherever  the  contract  between  the  bankrupt  and  the  true 
owner,  to  whom  the  goods  originally  belonged,  has  been  bond 
fide,  and  not  made  for  the  purpose  of  giving  him  a  false  credit, 
and  the  bankrupt's  possession  and  mode  of  using  the  property 
was  consistent  with  such  contract,  the  case  has  never  been  held 
to  be  within  the  statute.  In  Copeman  v.  Gallant  (/;),  though 
Lord  Cowper  considered  that  the  preamble  did  not  restrain  the 
enacting  words  of  the  clause;  yet  he  held  the  case  not  to  be 
within  it,  in  regard  that  the  assignment,  which  was  for  payment 
of  the  debts  of  the  assignor,  was  with  an  honest  intent.  In 
Jii/all  v.  Rollc  (c)  the  property,  which  originally  belonged  to 
the  bankrupt,  was  by  him  mortgaged  and  conveyed  at  different 
times  to  several  persons;  he  continuing  all  the  time  in  possession. 
That  was  a  fraud  directly  within  the  express  words  of  the  law. 
In  Mace  v.  Cadell  (d)  there  was  direct  evidence  of  fraud  on  the 
part  of  the  true  owner;  she  herself  having  taken  out  a  licence 
for  the  public-house,  where  the  goods  were  in  the  name  of  the  [  228  ] 
bankrupt,  to  whom  she  said  she  was  married  ;  and  having  at 
first  claimed  the  goods  under  a  bill  of  sale  from  him.  Brijson 
v.  Wj/lie  (e)  was  decided  altogether  upon  the  ground  of  trick 
and  fraud.  There  was  an  open  sale  of  a  dyer's  plant  to  the 
bankrupt,  and  afterwards  a  private  re-sale  by  him  ;  notwith- 
standing which  he  still  continued  to  keep  possession  upon  pay- 
ment of  a  pretended  rent.  Gordon  v.  The  East  India  Company  {/) 
was  the  case  of  goods  invested  by  the  true  owner  in  the  name  of 
an  officer  of  one  of  the  Company's  ships,  as  his  privilege  ; 
whose  property  they  appeared  to  the  world  to  be  ;  and  which 
was  therefore  calculated  to  deceive  his  creditors.  So  in  Ling- 
ham  v.  Biggs  (g),  a  creditor,  having  taken  in  execution  the  fur- 
niture of  a  coffee-house  keeper,  permitted  him  to  remain  in 

(a)  Dougl.  320.  (b)   1  P.  Wms.  320,  1. 

(c)   1  Atk.  1P5.  and  1  Fes.  349.  (d)  Cozop.  232. 

(e)  lid.  2  4  Geo.  3.  B.  It.  cited  in  note  (a)  1  Bos.  Sf  Pull.  83. 
(/)  7  Term  Rep.  228.  (g)  1  Bos.  $  Pull.  82. 
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1808.        possession  of  it  under  a  rent  ;  who,  therefore,  appeared  to  the 

rest  of  the  world  to  continue  the  owner  of  it  in  the  same  manner 

-  '.        as  before ;  there  being  nothing  done  to  notify  the  change  of 
against  '  n  °  J  » 

Baker,  property  ;  which  was  clearly  fraudulent  even  within  the  pre- 
amble of  the  statute.  But  in  that  case  Lord  C.  J.  Eyre,  speaking 
of  Brysonx.  Wylie,  said  that,  notwithstanding  that  decision,  he 
could  suppose  that  a  dyer  might  be  in  possession  of  a  plant  with- 
out being  the  reputed  owner.  And  he  also  supported  the  deci- 
sion in  Collins  v.  Forbes  (a),  which  had  been  questioned  (b).  But 
admitting  that  there  were  some  circumstances  of  fraud  in  the 

[  229  ]  last-mentioned  case,  the  principle  there  established,  which  has 
not  been  questioned,  was,  that  where  the  bankrupt  was  in  pos- 
session of  the  goods  at  the  time  of  his  bankruptcy,  with  the 
consent  of  the  true  owner,  bond  fide,  for  a  special  purpose,  be- 
yond which  he  had  not  the  right  of  alteration  or  disposition,  it 
is  not  within  the  statute.  The  case  of  Darby  v.  Smith  (c)  was 
considered  as  an  absolute  sale  of  the  goods  by  the  trustees  of 
the  wife  and  children  to  the  husband,  whom  they  suffered  to 
continue  in  possession  till  the  day  before  his  bankruptcy  without 
his  paying  the  stipulated  instalments.  It  would  have  been  use- 
less to  have  discussed  any  of  these  cases  if  the  bare  act  of  pos- 
session of  the  goods  of  another  by  a  bankrupt  at  the  time  of  his 
bankruptcy  were  sufficient  to  bring  a  case  within  the  statute. 
Now  here  by  the  terms  of  the  deed  the  bankrupts  had  no  power 
over  the  vats,  stills,  and  utensils  in  their  possession^  except  the 
use  and  repair  of  them  as  lessees  ;  they  had  not  the  general,  but 
only  a  special  order  and  disposition  of  them  by  the  consent  of  the 
true  owner  :  and  they  had  no  power  of  sale,  alteration,  or  dis- 
position of  them  at  all,  as  ozcners.  But  if  the  consent  or  permis- 
sion of  the  true  owner  mentioned  in  the  first  part  of  the  11th 
clause  be  not  carried  to  the  sale,  alteration,  or  disposition"  men- 
tioned in  the  latter  part;  at  least  those  words  must  be  intended 
of  an  actual  sale,  alteration,  or  disposition,  of  the  things  by  the 
bankrupt,  in  order  to  bind  the  true  owner  :    for  the  words  of 

(a)  3  Term  Rep.  316. 

{b)  By  Laurence,  J.  in  Gordon  v.  The  East  Initio  Company,  7  Term 
Rep.  '237.  who  now  again  intimated  great  doubts  of  that  case,  as  did 
also  Lord  Ellenborough.  The  former  referred  to  Mr.  Cullen's  Observ- 
ations on  that  case,  which  he  said  were  very  sensible.  Cull,  Prin- 
ciples of  the  Bankrupt  Laics,  318. 

(c)  8   Term  Rep.  <S1. 

the 
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the  act  are  "and  lake  upon  them  (the  bankrupts)  the  sale,  &c.  1808 

"  as  owners  ;*'  which  is   not  pretended   to  have  been  done  by 

the  bankrupts  in  this  case.     Consistently  with  the  deed  the  les- 

■  -  against 

sees  could   not  even  have   removed  these  goods  from  the  pre-        Bakir. 
mises  demised  to  any  other  place,  without  an  implied  breach  of 
covenant,  to   be  collected  from  the  whole  deed  ;  for  they  were       [  230  ] 
all  scheduled  and  numbered,  and  let  as  an  entirety  ;  and  if  dis- 
placed, it  could  not  be  told  how  the  numbers  applied,  and  the 
object  of  numbering  them  would  be  defeated. 

It  was  also  objected  to  the  plaintiffs  title,  that  the  possession 
of  the  lessees  at  the  time  of  their  bankruptcy  was  not  consistent 
with  the  deed  ;  because  they  were  only  to  hold  so  long  as  they 
performed  the  covenants  and  paid  the  annuity  reserved  ;  and 
there  was  a  proviso  for  re-entry  in  case  such  annuity  was 
in  arrear  for  two  months  :  and  no  re-entry  had  been  made, 
though  the  annuity  was  in  arrear  for  a  longer  time.  To  this 
it  was  answered,  that  the  words  of  the  indenture  whereby  John 
Horn  covenanted  that  the  lessees  "  performing  all  and  singular 
"  the  covenants  and  agreements  therein  contained,  &c.  and 
"  also  duly  and  regularly  paying  the  annuity,  &c.  should 
"  quietlv  possess  and  enjoy,  &c.  the  premises,  and  also  the 
"  stills,  vats,"  &c.  were  not  words  of  condition,  on  the  breach 
of  which  the  lessees  were  no  longer  to  hold  over,  but  in  law 
were  only  words  of  covenant  on  the  part  of  the  lessees,  for  the 
breach  of  which  a  remedy  lay  upon  the  covenant  ;  as  was  de- 
termined in  Hayes  v.  Bicker staffe  (a).  Then,  though  there 
was  an  express  power  of  re-entry  in  case  of  such  arrear,  yet 
it  could  not  have  been  executed  under  the  circumstances ;  for 
there  was  a  running  account  between  the  parties  ;  the  plaintiff 
having  received  money  on  account  of  the  annuity  from  time 
to  time,  and  the  bankrupts  having  also  paid  bills  for  her  ; 
and  this  account  was  not  liquidated.  But  to  warrant  a  re- 
entry there  must  be  a  demand  of  the  precise  sum  due,  which 
could  not  be  told  by  the  plaintiff  at  the  time.  Besides,  as  in  r  231  1 
case  of  rent  reserved  quarterly,  when  two  quarters  have 
elapsed,  the  lessor  cannot  re-enter  for  the  first  quarter,  but 
only  for  the  last;  having  slipped  his  opportunity  for  the  other, 
after  another  quarter  has  become  due  :  so  here  the  plaintiff 
could  only  have  re-entered  for  the  last  payment  in  arrear. 
But  supposing,  in  strictness,  that  the  plaintiff  might  have  re- 

(a)  1  Mod.  34,  5. 

N  2  entered, 
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1808.        entered,  yet  as  it  would  not  have  been  prudent  to  do  so,  she 

~  will  stand  excused  for  waving  the  exercise  of  an  odious  right 

against        °^  f°rfe'ture>  against  which  a  court  of  equity  would  of  course 

Baker.       have  relieved  the  lessees,  on  payment  of  the  arrears  :  and  this, 

even  since  the  stat.  4  Geo.  2.  c.  28.  s.  2.,  if  the  application  for 

relief  were  made  within  six  months  (a). 

For  the  defendants,  it  was  contended  that  the  possession  of 
the  bankrupts  was  not  consistent  with  the  deed ;  for  by  that, 
in  the  event  which  happened  of  the  annuity  falling  into  arrear, 
the  plaintiff  was  entitled  to  enter  and  take  possession  of  the 
goods  in  question  ;  instead  of  which  she  left  them  in  the  pos- 
session of  the  traders,  and  brought  an  action  for  the  arrears, 
which  was  defeated  by  their  bankruptcy.  As  to  the  difficulty 
of  making  a  demand  for  the  precise  sum  before  re-entry,  the 
strictness  of  law  in  thn.t  respect  only  applies  to  cases  of  re- 
entry for  non-payment  of  rent  where  the  demand  must  be  on 
the  land,  and  not  to  the  re-possession  of  goods  for  non-pay- 
ment of  an  annuity  for  which  they  were  a  security,  in  which 
case  the  demand  may  be  made  any  where.  However,  if  a  pre- 
vious demand  of  the  precise  sum  were  necessary,  the  difficulty 
of  ascertaining  it,  occasioned  by  the  act  of  the  annuitant  her- 
self, would  be  no  reason  why,  as  between  these  parties,  she 
should  be  excused  for  not  having  made  it.  If  she  were  en- 
[  232  1  titled  to  possession  under  the  deed  in  the  event  which  hap- 
pened, and  by  taking  the  necessary  measures,  whatever  they 
might  be,  would  have  been  in  possession,  the  subsequent  pos- 
session of  the  bankrupts  was  against  the  stipulations  of  the 
deed  :  and  this  brings  the  case  within  Darby  v.  Smith(b),  which 
is  very  like  the  present  in  its  circumstances  ;  for  there  the 
trustee  had  a  right  to  enter  and  re-possess  himself  of  the  goods, 
if  the  stipulated  payments  were  not  made  ;  and  having  ne- 
glected to  do  so,  after  default  made  in  all  but  the  first  instal- 
ment, the  possession  of  the  bankrupt  was  held  to  be  within  the 
statute  ;  though  as  between  the  parties  to  the  contract  the  trans- 
action was  bond  fide,  and  no  fraud  in  fact  intended.  But  ad- 
mitting that  the  possession  of  the  bankrupts  was  in  pursuance 
of  the  deed,  it  does  not  follow  that  their  possession  was  not 
within  the  statute.  If  this  were  so,  every  case  of  this  sort  might 
be  taken  out  of  the  statute.  The  possession  of  a  mortgagor  of 
goods  is  not  inconsistent  with  this  title,  and  yet  it  has  never  been 

(a)  Doc  v.  Lewis,  1  Burr.  619.  (£)  8  Term  Rep.  82. 

doubted 
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doubted  since  Ryall  v.  Rolle  (a)  that  it  was  within  the  statute.        1808. 

It  is  the  reputed  ownership  of  the  goods  in  the  possession  of  the         

bankrupt  which   brings  the  case  within   the  express  words  of  ' 

1  "  it  onanist 

the  statute,  the  avowed  object  of  which  was  to  defeat  those       Bakkr. 

secret   conveyances,    by    which   personal    property  is  secured 
to  particular  creditors,  while  to  the  eye   of  the  world  it  is  left 
in  the  possession,  order,  and  disposition  of  the   bankrupt  who 
by  means  of  it  obtains  a   false  credit.     It  is  now  fully  settled 
since  the  case  of  Maee  v.  Cadell  (b)  that  the  preamble  does 
not  controul  the  enacting  words  of  the  11th  clause  of  the  act. 
But  it  is  argued,  that  the   bankrupt  must   not  only  have  the 
possession,  order,  and  disposition  of  the  good-,  with  the  consent 
of  the  true  owner,  but  also  the   power  of  sale,  alteration,  and 
disposition  by  the  same  consent.     Certainly  the  bankrupt  need      [  223  ] 
not  have  actually  sold  and  delivered  the  goods ;  for  then  the 
question  would  never  arise,  as  was  observed  by  Eyre,  C.  J.  in 
Lingham  v.  Biggs  (c)  ;  for  the  act  only  gives  the  assignees  of 
the  bankrupt  power  to  appropriate  goods  in   his  possession. 
But  the  same  learned  Judge  says,  that  "  if  the  man  be  reputed 
owner  of  the  goods,  and  appear  to  have  the  order  and  disposi- 
tion of  them,  he  must  be  understood  to  have  taken  upon  him- 
self the  sale,  alteration,  and  disposition  within  the  meaning  of 
the  statute."     Neither  could  it  be  the  meaning  of  the  statute 
that  the  bankrupt  should  be  the  true  owner  of  the  goods,  be- 
cause, as  Lord  Ilardwicke  said  in  Ryall  v.  Rolle  (d),  the  Le- 
gislature has  explained  its  sense  by  putting  the  words  true  owner 
in  opposition  to  the  reputed  owner.  Nor  could  it  mean  that  the 
bankrupt  should  have  the  power  of  sale,  &c.  by  the  consent  of 
the  true  owner ;  for  then  his  selling  or  otherwise  disposing  of 
them  would  be  no  breach  of  the  private  contract  between  them. 
In  every  case  where  any  question  can  arise,  the  reputed  owner- 
ship of  the  bankrupt  must  be  limited,  as  between  him  and  the 
true  owner,  by  some  secret  stipulation   abridging  the  general 
right  of  disposition  :  and  it  was  the  very  object  of  the  act  to 
prevent   the    operation    of    such    secret   engagements,    which 
enabled  traders  to  obtain  a  false  credit  by  means  of  the  appa- 
rent or  reputed  ownership  which  their  visible  possession  of  the 
goods  of  others  gave  them.  It  is  no  question,  therefore,  in  these 
cases  what  is  the  real  contract  in  the  deed:  for  that  could  not 

(a)   1  Atk.  165.  (b)  Coup.  232. 

(c)  1  Bos.  S>'  Pull.  87.  (d)  1  Atk.  183. 

be 
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180&        be  known  at  the  time  to  third  persons  who  were  dealing  with 
Zl  the   trader.      The   only  question  which  can   be   made,   con- 

liORX 

against        sistently  with  the  words  and  object  of  the  statute,  is,  whether 
Baker.       the  trader  in  possession  at  the  time  of  his  bankruptcy  had  the 
[  234  ]       apparent  order  and  disposition  of  the  goods  ?  If  to  the  eye  of 
the  world  he  appeared  to  be  the  owner  of  them,  or  was,  as  the 
statute  calls  him,  the  reputed  owner,  the  case   is  within  the 
statute  :   though    in    truth    there  was  a   secret  conveyance   or 
agreement  by  which  the  property  was  made  over  or  secured  to 
another.     This,  as  was  said  by  Buller,  J.  in  Walker  v.  Bur- 
tiell  (a),  must  always  be  more  a  question  of  fact  than  of  law. 
When  the  fact  of  the  reputed  ownership  is  clearly  ascertained, 
the  law   follows  of  course.     Every  man,  says  Eyre,  C.  J.  in 
Lingham  v.  Biggs  (b),  who  can  be  said  to  be  the  reputed 'owner, 
has  incidentally  the  order  and  disposition  of  goods  :  and  if  he 
be  reputed  owner,  and  appear  to  have  the  order  and  disposi- 
tion of  them,  he  must  be  understood  to  have  taken  upon  him- 
self the  sale,  order,  and  disposition,  within  the  meaning  of  the 
statute.     And  if  the  real  owner  do  not  take  such  means  as  may 
be  in  his  power  to  prevent  the  public  being  imposed   upon  by 
such  false  appearance,  that  is  the  very  mischief  meant  to   be 
remedied  by  the  act :  and  the  bankrupt  must  be  taken  to  have 
the  possession,  order,  and  disposition  of  the  goods  by  consent 
of  the  owner  :  and  the  being  in  possession  under  such  circum- 
stances from  whence  the  order  and  disposition  of  the  goods  may 
be  reasonably  inferred   makes  the  reputed  ownership.     Now 
here  every  circumstance  of  notoriety  tended  to  shew  that  the 
bankrupts  were  the  true  owners  of  the  goods,  whether  consider- 
ing the  possession   before  the  indenture  of  the  30th  of  March, 
the  time  and  circumstances  under  which  the  bankrupts  took  pos- 
session under  that  deed,  the  avowed  purpose  for  which  it  was 
[  235  ]       made,  or  the  continued  possession  and  apparent  ownership  of  the 
bankrupts  after  the   transfer   in   the  same  manner  as   before. 
William  Horn,  one  of  the  bankrupts,  had  been  in  partnership 
with  John  Horn,  the  testator,  before  the  transfer  :  they  carried 
on  business  jointly  upon  the  same  premises,  and  had  a  joint  use 
of  the  vats,  stills,  &c  ,  and  to  the  eye  of  the  world  at  least  the 
property  belonged  to  the  partnership,  however  it  might  be  as 

(a)  Dougl.  317.  and  vide  this  noticed  by  Eyre,  C.  J.  in  Lingham 
v.  Biggs,   1  Hot.  and  Vail.  89. 
(6)    1  Bos.  and  Pull.  87. 

between 
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between  themselves.     Rd.  Jackson  had  al*o  an   interest   with         1808. 
John  Horn  in  the  lease.     The  business  was  a  losing  concern  ;         ~ 
and  John   Horn,  wishing  to   get  out   of  it,  appeared  to  the  oaintt 

world  to  withdraw  himself  from  it ;  and  Wm.  Horn  appeared  Uvker. 
to  continue  in  possession  of  the  premises,  and  of  the  vats,  stills, 
and  utensils  for  carrying  on  the  business,  together  with  Rd. 
Jackson,  and  to  exercise  the  same  acts  of  ownership  as  he  had 
done  before  when  in  partnership  with  John  Horn.  Hut  in  fact 
John  Horn  had  secretly  conveyed  this  property  to  Wm.  Horn 
and  Rd.  Jackson,  saddled  with  the  annuity  to  himself  and  his 
wife,  which  was  likely  to  ruin  the  trade  more  rapidly  than  be- 
fore, but  there  was  no  notice  of  the  change  to  other  persons 
dealing  with  the  partnership  ;  the  deed  was  kept  secret  from 
them  ;  the  object  of  all  the  parties  being,  that  the  trade  might 
be  carried  on  by  the  existing  partners,  with  the  same  apparent 
capital  as  the  old  iirm,  and  that  the  credit  of  the  new  partner- 
ship might  not  be  lessened  by  the  general  knowledge  of  the 
fact,  that  the  goods  in  question  were  not  their  property.  The 
secrecy  of  the  transfer  was  as  much  for  the  benefit  of  Jo/in 
Horn,  as  of  the  continuing  partners;  for  if  their  credit  were 
shaken,  they  would  be  less  able  to  pay  the  stipulated  annuity. 
In  fact  the  bankrupts  did  gain  a  false  credit  by  the  posses- 
sion of  the  goods  in  question.  There  is  no  (act  of  notoriety  to  [  23G  ] 
resist  the  conclusion  that  these  were  the  goods  of  the  bank- 
rupts; and  the  only  fact  relied  on  to  shew  that  the  property 
was  not  theirs  is  the  secret  indenture  of  the  20th  March,  1801, 
by  which  a  prior  claim  on  the  goods  was  secured  to  John  Horn  : 
but  such  a  secret  transfer  is  of  the  very  species  of  fraud  which 
the  statute  meant  to  guard  against.  The  case  of  Brj/son  v. 
JFj/lie  (a)  cannot  be  distinguished  from  this  in  principle.  The 
bankrupt  there  had  the  possession  of  the  dyer's  plant,  but  he 
had  not  paid  for  it ;  he  therefore  agreed  to  assign  it  to  the 
creditor,  and  to  take  it  again  on  lease  from  him.  There  was 
no  mala  fides  or  fraud  in  the  transaction  as  between  those 
two  ;  and  if  the  interest  of  no  other  person  had  been  concerned, 
it  was  only  just  and  reasonable  that  the  creditor  should  have 
had  his  security  :  yet  that  was  avoided  by  the  operation  of  the 
statute,  as  fraudulent  in  law  against  the  creditors  in  general. 
The  case  of  Darby  v.  Smith  (b)  is  strong  to  the  same  point. 

(a)   Ud.  24  Geo.  3.  B.  R.  cited  in  1  Bos.  Sf  Pull.  S3. 
(6)   8  Term  Rep.  82. 

The 


236  CASES  in  HILARY  TERM 

1808.  The  case  of  Walker  v.  Burnell  (a)  turned  as  it  seems  on  the 

~  notoriety  of  the  goods  which  were  left  in  the  bankrupt's  pos- 

wainst  session  continuing  the  property  of  the  assignees  under  the  first 
Baker.  commission  ;  but  that  is  a  very  doubtful  case.  The  honesty  of 
the  intent  of  the  true  owner  cannot  be  sufficient  to  protect  the 
goods ;  for,  according  to  the  report  of  Copeman  v.  Gallant  in 
7  Vin.  Abr.  89.  Lord  Copper  said,  "  If  possession  and  dispo- 
sition be  given  to  a  person  who  becomes  bankrupt,  though  no 
intent  of  fraud  appear  ;  yet,  if  it  give  a  false  credit,  there  is 
the  same  inconvenience  as  if  fraud  were  intended,  &c. ;  and  it 
matters  not  whether  it  were  by  fraud,  or  only  by  neglect,  or 
out  of  a  humour."  And  this  was  admitted  in  Bucknell  v. 
Ro?jston  (b)  in  the  case  of  a  bankruptcy. 
[  237  ]  In  the  course  of  the  argument  Grose,  J.  asked  whether  there 

were  any  usage  in  the  trade  for  distillers  to  hire  or  lease  vats, 
stills,  &c.  with  their  premises?  To  which  it  was  answered 
by  the  defendant's  counsel,  that  no  such  usage  appeared  ;  and 
unless  it  were  expressly  found  by  the  case,  the  presumption 
would  be,  that  things  necessary  to  carry  on  the  trade  were 
provided  by  the  traders  themselves  :  and  that  the  possession 
of  such  things,  which  were  of  great  value,  must  naturally  give 
more  credit  to  the  distillers  than  the  mere  view  of  the  spirits 
distilled,  which  often  belonged  to  others.  Lord  Ellenboi'ough, 
C.  J.  also  observed,  at  the  conclusion  of  the  argument,  that 
nothing  had  been  said  with  respect  to  the  distinction  between 
such  of  the  vats  and  stills  as  were  affixed  to  the  freehold,  and 
those  that  were  moveable,  and  would  be  the  subject  of  trover; 
between  which,  he  said,  the  Court  thought  that  there  was  a 
material  distinction  ;  the  words  of  the  statute  of  James  being 
goods  and  chattels.  And  upon  asking  The  Attorney -General 
whether  he  meant  to  insist  upon  the  right  of  the  assignees  to 
such  of  the  articles  as  were  fixed  to  the  freehold;  and  referring 
to  in  11  y all  v.  Holla  and  being  answered  in  the  negative;  His 
Lordship  said  that  if  the  rest  of  the  Court  agreed  with  him  in 
opinion  as  to  the  right  of  the  assignees  to  sucli  of  the  articles 
as  properly  fell  under  the  denomination  of  goods  and  chattels, 
it  would  be  better  to  leave  it  to  a  referee  to  ascertain  out  of 
court  the  difference  of  the  value  for  which  the  verdict  should 
be  entered. 

(a)  Do ugl.  317.  (6)  Prec.inChan.i87. 

Lord 
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Lord  Ellenborough,  C.  J.,  then  proceeded.— The  true  1808- 
object  of  the  statute  '21  Jac.  1.  c.  19.  s.  10.  &  11.  was  to  make  IIoRN 
the  reputed  ownership  of  goods  and  chattels  in  the  possession  against 
of  bankrupts,  at  the  time  of  their  bankruptcy,  *  the  m//owner-  Baker. 
ship  of  such  goods  and  chattels,  and  to  subject  them  to  all  the  L  ~J8  J 
debts  of  the  bankrupt  :  considering  that  such  reputed  owner- 
ship would  draw  after  it  the  real  sale,  order,  alteration,  and 
disposition  of  the  goods.  The  stills,  it  appears,  were  fixed 
to  the  freehold  ;  and  as  such,  we  think,  would  not  pass  to  the 
bankrupt's  assignees  under  the  description  of  goods  and  chat- 
tels in  the  statute.  But  as  to  the  vats  and  utensils,  there  is 
nothing  in  the  case  to  rebut  the  reputed  ownership  following 
the  possession  of  the  bankrupts  after  the  dissolution  of  the  old 
firm,  when  the  business  was  continued  to  be  carried  on  by  the 
bankrupts  alone,  in  the  same  manner  as  it  followed  the  pos- 
session of  the  antecedent  partnership  when  the  trade  was  car- 
ried on  by  John,  Robt.,  and  Wm.  Horn.  Before  the  deed  of 
the  20th  of  March,  ISO],  though  John  Horn  might  have  had 
a  priority  of  claim  to  the  stills,  vats,  and  utensils,  as  between 
him  and  his  partners  ;  yet,  to  the  eye  of  the  world,  the  ap- 
parent ownership  of  them  was  in  the  partners,  John,  Robert, 
and  William  Horn.  After  the  deed,  John  demised  these 
things  to  Wm.  Horn  and  Richard  Jackson,  who  continued  to 
carry  on  the  trade  after  he  had  retired  from  it,  finding  it  to 
be  a  losing  concern  ;  and  instead  of  reserving  a  rent,  he  re- 
served an  annuity  payable  to  himself  and  his  wife,  and  the 
survivor  of  them,  with  a  liberty  to  the  new  partners  to  pur- 
chase these  articles  on  the  death  of  such  survivor.  Under  this 
agreement  William  Horn  and  Richard  Jackson  continued 
in  possession  of  the  property,  carrying  on  the  trade  in  the 
same  manner  as  was  done  before  ;  and  to  the  eve  of  the 
world  the  property  of  these  goods  appeared  to  be  vested  in 
them  in  the  same  manner  as  it  appeared  to  be  in  the  former 
partnership.  As  between  the  parties  to  the  contract,  the  new  [  239  ] 
partners  could  not  indeed  sell,  alter,  order,  or  dispose  of,  the 
property,  but  according  to  the  provisions  of  that  deed  :  but 
as  to  the  world  in  general,  they  appeared  to  have  the  same 
right  over  it  which  the  former  partners  had.  Had  they  not 
then  the  reputed  ownership  ?  If,  as  in  some  manufactories, 
where  the  engines  necessary  for  carrying  on  the  business  are 
known  to  be  let  out  to  the  several  manufacturers  employed 
upon  them,  there  had  been  a  known  usage  in  this  trade  for 

distillers 


239  CASES  in  HILARY  TERM 

1808.        distillers  to  rent  or  hire  the  vats  and  other  articles  used  by 
"  them  for  the  purpose  of  distilling,  the  possession  and  use  of 

against  sucn  art'c^es  would  not,  in  such  a  case,  have  carried  the  re- 
Baker.  puted  ownership.  But  in  the  absence  of  such  a  usage,  there  is 
nothing  stated  in  the  case  which  qualifies  the  reputed  owner- 
ship arising  out  of  the  possession  and  use  of  the  things  in  their 
trade.  The  world  would  naturally  give  credit  to  the  traders 
on  their  reputed  property  ;  and  the  person  who  permitted 
them  to  hold  out  to  the  world  the  appearance  of  their  being 
the  real  owners  ought  to  be  answerable  for  the  consequences, 
and  was  so  intended  to  be  by  the  statute.  For  some  time  it 
was  vexata  qucrslio  whether  the  preamble  controlled  the  enact- 
ing words,  so  as  to  confine  the  operation  of  the  statute  to  cases 
where  the  bankrupt  was  the  original  owner  of  the  property 
conveyed  by  him  to  the  particular  creditor  ;  but  the  enacting 
words  have  been  long  held  not  to  be  so  controlled.  Here,  in 
fact,  the  bankrupts  were  only  lessees  of  these  goods  ;  but  that 
was  a  secret  known  only  to  the  parties  themselves  ;  and  nothing 
appeared  to  teach  the  world  that  the  bankrupts  could  not 
bind  the  property  to  the  full  extent  of  it.  This  is  a  case 
then  which  comes  within  the  fair  construction  of  the  enacting 
words.  The  case  of  Bryson  v.  Wylie  bears  strongly  on  the 
[  240  ]  present  ;  for  that  was  not  the  case  of  a  mortgagor  keeping 
possession  of  goods,  as  might  be  supposed  from  the  note  of 
what  was  said  by  Lord  Mansfield :  but  the  plaintiff,  who  was 
the  original  owner  of  the  plant,  finding  that  Simpson,  to  whom 
he  had  sold  it  on  the  security  of  two  promissory  notes,  was  not 
able  to  pay  the  notes  when  due,  agreed  to  take  back  the  plant 
and  give  up  the  notes,  and  to  let  the  plant  to  Simpson  at  a  rent : 
under  which  agreement  Simpson  continued  in  possession  of  it 
up  to  the  time  of  his  bankruptcy.  Mr.  Justice  Buller  there 
distinguished  the  case  from  that  of  a  banker  or  factor,  who  by 
the  course  of  trade  must  have  the  goods  of  other  people  in  his 
possession  ;  and  therefore  it  did  not  hold  out  a  false  credit 
to  the  world.  He  meant,  therefore,  to  say  that  where  the  pos- 
session did  hold  out  a  false  credit  to  the  world,  there  the 
statute  would  follow  it,  and  attach  upon  the  goods.  And  the 
cases  ofiJ/errev.  Cadell,  and  Lingkam  v.  Biggs,  are  authorities 
to  the  same  purpose.  The  principle  to  be  deduced  from  all 
of  them  is,  that  where  the  reputed  ownership  of  the  goods  in 
the  trader  is  permitted  to  be  held  out  to  the  world,  it  shall, 
with  respect  to  the  world,  be  considered  as  the  real  ownership. 

1  do 
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I  do  not  enter  into  the  question  whether  the  Iwmkrupt's  poises-         1808. 
fiion  were  consistent  with  the  deed,  because  that  would  only  ap-        ~ 
ply  to  the  time  after  which  the  plaintiff'  might  have  re-entered       a„u„  t 
for  non-payment  of  the  annuity.     Her  not  doing  so  might  per-       Baker. 
haps  be  argued  as  more  distinctly  shewing  her  intention  to  ex- 
hibit the  apparent  ownership  of  the  bankrupts  to  the  world  ; 
but  I  lay  no  stress  on  it ;  for,  in  my  view  of  the  case,  however 
consistent  their  possession   might  have  been  with  the  deed,  it 
would  only  have  shewn  that  the  deed  itself  was  the  fraud  which 
the  statute  meant  to  guard  against.  The  principle  is,  that  in  all 
cases  where,  by  the  consent  and  permission  of  the  true  owner  of 
goods,  a  trader  in  possession  has  the  apparent  ownership,  and       [  241   ] 
incidental   to  that  the  order  and  disposition  of  them  ;   and  no 
other  circumstance  appears  to  controul  such  apparent  owner- 
ship, and  shew  that  the  trader  was  not  the  real  owner  ;  the 
true  owner  permitting  the  trader  to  exhibit  this  appearance, 
does  it  at  his  peril. 

Grose,  J.  The  case  of  Mace  v.  Cadell  has  put  a  construc- 
tion upon  the  statute,  which  has  ever  since  settled,  that  where 
the  real  owner  of  goods  suffers  a  trader  to  have  the  reputed 
ownership,  so  as  to  have  the  apparent  order  and  disposition  of 
them,  and  the  trader  becomes  bankrupt,  the  statute  gives  the 
property  to  the  assignees  for  the  benefit  of  the  creditors.  I 
only  doubted  whether  the  stills  which  were  fixed  to  the  free- 
hold would  pass  under  this  statute  ;  but  it  is  now  agreed  that 
they  do  not.  But  with  respect  to  the  other  articles,  it  is  im- 
possible to  distinguish  this  case  in  principle  from  the  current 
of  those  which  have  been  decided,  which  have  gone  upon 
the  ground,  that  where  the  real  owner  enables  a  trader  to 
acquire  credit  by  having  the  possession,  and  apparent  or- 
der and  disposition  of  goods  with  respect  to  the  world,  he 
does  in  effect  permit  such  trader  to  take  upon  himself,  and 
he  has  with  respect  to  the  world,  the  apparent  sale,  altera- 
tion, and  disposition  of  the  goods,  within  the  meaning  of  the 
statute. 

Lawrence,  J.  The  question  in  these  cases,  as  was  observed 
by  Mr.  Justice  Butter  in  Walker  v.  Burnett,  is  rather  a  ques- 
tion of  fact  than  of  law.  And  therefore  it  seems  more  proper 
in  such  cases  to  leave  it  to  the  jury  to  say  whether,  under  the 
circumstances,  the  bankrupt  had  the  reputed  ownership  of  the 
goods  at  the  time  ;  for  if  the  true  owner  suffer  a  trader  to  have  [  242  ] 
the  reputed  ownership  of  goods  left  in  his  possession,  and  he 

become 
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1808.        become  bankrupt,  the  statute  says  that  the  property  shall  go 
7j      "         to  his  assignees.     In  this  case,  therefore,  we  are  rather  called 
against       uPon  <0  consider,  as  upon  a  motion  for  a  new  trial,  what  con- 
Bakeu.       elusion  a  jury  should  have  drawn  from  this  evidence,  than  to 
consider  a  dry  question  of  law.     The  facts  stated  are,  that 
one  partner  upon  retiring  from  business  leases  to  others  who 
continue  it,  (one  of  whom  had  been  in  partnership  with  him 
before.)  certain  stills,  vats,  and  utensils,  proper  for  carrying 
on  the   business,  and   which   had   been   used  by  the  former 
partners.     The  new  partners  become,  in  consequence,  to  the 
world  the  apparent  owners  of  the  property.     It  may  happen 
from  the  course  of  certain  trades,  that  masses  of  machinery 
are  let  out  by  the  owners  to  the  mechanics  engaged  in  them, 
and  the  notoriety  of  such  a  usage  in  the  trade  may  rebut  the 
presumption  of  ownership  which  would   otherwise  arise  from 
the  possession  ;  but,  in  general,  the  possession  of  utensils  of 
trade  must  be  taken  to  be  by  the  owners  of  them.     And  I 
agree  that  nothing  turns  upon   the  question  whether  or  not 
the  possession   of  the  bankrupts  in   this  case  were  consistent 
with  the  deed  under  which  they  claimed  from  John  Horn :  for 
the  very  object  of  the  statute  was  to  prevent  the  true  owner 
from  enabling  another  to  hold  himself  out  to   the  world  as 
such,  and  thereby  gain  a  false  credit :  and  this  being  a  secret 
deed,  the  world  could  know  nothing  of  its  contents.     It  was 
pressed   in  the  course  of  the  first  argument,  that  the  reputed 
ownership  mentioned  in  the  statute  must  be  understood  where 
there  was  a  power  of  sale  confided  to  the  bankrupt  by  the  true 
owner ;  and  reference  was  made  to  the  words  of  Ld.  Mansfield 
in  JMacc  v.  Cadell,  that  the  statute  did  not  extend  to  all  pos- 
[  243  ]      sible  cases  where  one  man  had  another  man's  goods  in  his  pos- 
session, as  the  case  of  factors,  Sec.  who  have  the  possession  as 
trustees,  &c.  to  sell  for  the  use  oj their  principal :  "but  the  goods 
must  be  such  as  the  party  suffers  the  trader  to  sell  as  Ins  own." 
But  this  last  expression  was  evidently  used  in  contradistinction 
to  the  case  of  factors,  Sec.  who  sold  for  other  persons  and  not 
for  themselves.     And   he  could  not  have  meant  to  lay  it  down 
generally ;  for  that  was  not  the  case  of  a  sale ;  but  the  facts 
there  were,  that  the  owner  let  the  bankrupt  into  her  house, 
where  he  passed  as  her  husband  :  but  she  never  gave  him  the 
power  of  selling  the  goods,  and  he  never  had  sold  them  :  yet,  by 
treating  him  as  her  husband,  she  had  given  him  the  reputation  of 
being  the  owner  of  the  goods ;  which  was  held  to  bring  the  case 
1  within 
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within  the  statute.     As  to  the  case  of  Bn/son  v.  fV//lir,  on         1808. 
which  my  Lord  has  observed,   Lord  Mansfield  certainly  consi-         ~ 

J  lo  ILN' 

dered  the  whole  as  a  trick  and  contrivance  to  evade  the  statute :  against 
and  what  was  said  by  Mr.  Justice  Buller  goes  the  whole  length  IJaklh. 
of  our  opinion  in  this  case  ;  that  a  factor,  who  must  in  the 
course  of  his  business  have  other  persons'  goods  in  his 
possession,  does  not  thereby  gain  a  false  credit ;  but  that 
where  the  conduct  of  the  true  owner  enables  another  in  whose 
hands  the  goods  are  to  hold  out  to  the  world  the  reputation 
of  ownership,  he  thereby  gives  that  other  a  false  credit  to  the 
extent  of  the  property  so  confided  ;  for  which  the  statute 
meant  to  make  him  responsible.  It  is  often  a  question  of 
fact  whether  the  possession  of  goods  do  hold  out  a  reputed 
ownership  in  the  possessor,  as  in  the  case  of  furniture  in  lodg- 
ings. In  the  present  case,  the  opinion  which  we  have  formed 
from  the  facts  stated  will  make  it  necessary  to  inquire  which 
of  these  articles  are  fixtures,  and  which  are  not:  and  for  the  [  244  ] 
value  of  the  fixtures  when  ascertained,  and  beyond  that, 
for  the  damage  which  may  have  been  done  to  the  house 
in  removing  the  fixtures,  the  plaintiff  will  be  entitled  to 
recover. 

Li:  Blanc,  J.  The  question  is,  whether  the  bankrupts  hav- 
ing obtained  the  reputed  ownership  of  the  moveable  utensils 
of  the  trade  by  possession  of  them  before  and  at  the  time  of  the 
bankruptcy,  acquired  the  real  ownership  by  the  statute  for  the 
benefit  of  their  creditors  ?  I  lay  out  ofconsideration  the  question 
of  re-entry  of  the  plaintiff;  for  I  do  not  think  that  it  makes  any 
difference  in  this  case.  This  decision  will  only  be  an  authority 
for  a  case  where  the  bankrupts  were  in  possession  of  utensils 
necessary  for  carrying  on  their  trade  under  a  lease  ;  and  where 
there  was  no  usage  of  the  trade  for  the  trader  to  have  such 
utensils  let  to  him  on  hire.  Wherever  such  a  usage  of  trade 
may  prevail,  the  case  may  deserve  another  consideration.  I 
must  take  it  upon  the  facts  here  disclosed,  that  John  Horn  was 
the  owner  of  the  utensils  in  question  before  the  deed  of  March 
1801  ;  though  that  fact  is  very  clumsily  stated  in  the  case  :  the 
Court,  however,  considers  that  by  some  means  or  another,  w  hich 
do  not  distinctly  appear,  these  utensils  were  the  property  of  John 
Horn;  and  he  demised  them  to  the  bankrupts,  who  were  to 
carry  on  the  trade  after  he  withdrew  from  it;  and  without  these 
articles  they  could  not  have  carried  on  the  trade;  and  there  is  no 
usage  in  the  trade  for  letting  such  utensils.     The  question  then 

is, 
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Horn 
against 


1808.  is,  whether,  under  these  circumstances,  the  bankrupts  had  the 
possession,  order,  and  disposition  of  the  goods  by  the  consent  of 
the  true  owner  ?  I  think  they  had.  For  though  there  are  many 
Bakkii.  exceptions,  as  in  the  case  of  factors,  bankers,  lodgers,  and 
[  245  ]  others,  who  are  known  to  have  the  goods  of  other  persons  in 
their  possession;  none  of  which,  it  is  true,  are  expressly  ex- 
cepted in  the  statute  ;  yet  the  ground  of  all  the  exceptions  has 
been,  that  the  possession  of  such  and  such  descriptions  of  per- 
sons did  not  carry  to  the  understanding  of  the  world  the  reputed 
ownership.  The  same  rule  might  extend  to  furniture  let  with 
a  house,  and  perhaps  even  to  furniture  let  without  the  house  to 
be  used  there,  where  such  lettings  were  usual ;  and  by  a  parity 
of  reason  to  utensils  of  trade  usually  let  to  the  traders  ;  because 
possession  in  such  cases  would  not  carry  the  reputed  ownership 
of  the  property,  and  would  not  impose  on  the  world  a  false  ap- 
pearance of  property  in  the  possessor. 

The  verdict  to  be  entered  for  the 
plaintiff  tor  the  value  of  the  fix- 
tures only,  and  the  damage  done 
in  removing  them. 
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The   King  against  Courtenay.  Monday, 

Feb.  1st. 

AN  information  in  natureof  quo  warranto  was  filed  against  The  char- 
the  defendant,  calling  upon  him  to  shew  by  what  authority  ter  o(  Salt- 
he  claimed  to  be  a  free  burgess  of  the  borough  of  Saltash/  which  asn  «mP°w- 

ers  the 
stated  that  Sal/ash  is  an  ancient  borough,   incorporated  by  the  or    • 

name  of  the  mayor  and  free  burgesses  of  the  borough,  &c.  ;  that  ticeof  the 

there  is  an  indefinite  number  of  free  burgesses  ;  and  that  the  peace, and 

defendant,  on  the  18th  of  December,  47  Geo.  3.,  used  and  exer-  t[ie  rfjt  of 

cised,  and  usurped  the  office  of  a  free  burgess  of  the  borough,  me|i  /seven 

and  still  doth,  &c.  without  any  legal  warrant.     The  defendant  inall),orthe 

in  his  plea  set  forth  a  charter  granted  by  his  present  majesty,  in  major  part 

the  14th  year  of  his  reign,  whereby  he  incorporated  the  village   °   them?  of 

.  ^    i  i   o        i  e    f      whom  the 

of  Saltash  by  the  name  ot  the  mayor  and  tree  burgesses  ot  the   mavor  ailj 

borough  of  Saltash  ;  and  thereby  granted  that  one  of  the  alder-  justice  to  be 

men,  to  be  elected  in  the  manner  therein  mentioned,  should  be  Uvo->  when  it 

the  mayor;  that  there  should  be  six  other  free  burgesses  of  the   ^,ia    seem   ° 

,,  iiii-  /them  conve- 

inhabitants  ot  the  borough,  to  be  elected  as  therein  mentioned,   njcn(  anc[nt,m 

besides  the  mayor  for  the  time  being ;  viz.  seven  capital  free      [  247  ] 

burgesses  of  the  inhabitants  of  the  borough  in  the  whole,  who  cessari/,to 

elect  as  many 
free  bur- 
gesses as  shall  please  them,  and  to  the  same  free  burgesses  so  elected  to  administer  an 
oath,  &c.  The  defendant  was  elected  a  free  burgess  in  Oct.  1804,  and  in  Dec.  1806, 
at  a  meeting  of  six  out  of  the  seven  aldermen,  in  consequence  of  a  mandamus  to 
them  to  fill  up  the  vacant  place  of  alderman,  and  which  meeting  the  mayor  said  was 
held  for  that  sole  purpose,  the  defendant  tendered  himself  to  be  sworn  in  ;  against 
which  three  aldermen  protested,  one  of  whom  immediately  left  the  assembly  ;  but 
before  the  other  two  protestors  withdrew,  the  mayor,  with  the  assent  of  two  other 
aldermen,  administered  the  oath  of  office  to  the  defendant.      Held, 

1.  That  the  swearing  in  of  the  burgess  might  well  be  at  a  time  subsequent  to  the 
election  ;  he  having  had  a  present  legal  capacity  to  be  sworn  in  at  the  time  of  his 
election  ;  and,  therefore,  not  like  the  case  of  an  infant  elected. 

1.  That  the  act  of  swearing  in,  being  merely  ministerial,  may  be  done  by  the 
mayor,  as  presiding  officer,  in  the  presence  of  the  majority  of  the  mayor  and  alder- 
men, by  whom  such  act  was  required  to  be  done,  whensoever  and  howsoever  assem- 
bled, and  without  any  previous  summons  for  this  purpose;  there  being  no  dissent  by 
the  majority  at  the  time  when  the  oath  was  so  administered. 

3.  Though  three,  an  equal  number  of  those  first  assembled,  protested  against  the 
defendant's  being  sworn  in  when  he  first  tendered  himself  to  take  the  oath,  yet 
one  of  the  protestors  having  withdrawn,  it  was  competent  to  the  majority  who  re- 
mained to  administer  the  oath  ;  no  vote  having  been  come  to  by  the  major  part  at 
first  assembled  to  preclude  the  body  from  doing  the  act  at  that  meeting. 

4.  Qucere,  Whether,  if  it  be  found  against  a  defendant  in  quo  icarrantu,  that,  though 
duly  elected,  he  was  not  duly  sworn  in,  there  can  beany  other  judgment  against  him 
than  of  ouster  absolute  \  there  being  no  instance  of  a  judgment  of  ouster  quotisque. 

should 
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1808.        should   be   the   aldermen   and   council.     That   the   mayor  of 

"  each  preceding  year  should  be  a  justice  of  the  peace   until 
The  King  °,       ,,   .       ,  J      ,         i     *  j        j 

•    ,  a  new  mavor  should  in  due  manner   be   elected  and  sworn. 
against 

Courtenay.  That  it  should  and  might  be  lawful  for  the  mayor  and 
justice  of  the  peace,  and  the  rest  of  the  aldermen  for  the 
time  being,  or  the  major  part  of  them,  (of  whom  the  mayor 
and  justice  of  the  peace  were  to  be  two,)  from  time  to  time 
and  at  all  times  thereafter,  when  and  so  often  as  to  them 
it  should  seem  convenient  and  necessary  to  nominate,  elect, 
and  prefer,  so  many  and  such  persons  to  be  free  burgesses 
as  should  please  them  ;  and  to  the  same  free  burgesses  so 
elected  to  administer  an  oath  faithfully  to  execute  all  things 
which  in  the  place  of  a  free  burgess  belonged  to  be  done ; 
and  this  without  any  commission  or  further  warrant  to  be 
obtained  from  the  king,  &c.  The  plea  then  stated  the 
acceptance  of  the  charter:  and  that  afterwards,  on  the  1st 
of  October,  1804,  John  Butter,  Esq.  then  being  mayor,  John 
Cleveland,  Esq.  justice  of  the  peace,  and  R.  Hicks,  R.  Tho- 
mas, James  Butter,  and  J.  Gaborian,  Esqrs.  aldermen,  assem- 
bled at  the  Guildhall  of  the  borough  to  nominate  and  elect 
free  burgesses,  did  nominate  and  elect  the  defendant  a  bur- 
gess ;  and  that  being  so  elected  the  defendant  afterwards, 
and  before  his  user  or  claim  of  the  said  office,  on  the  18th 
of  December,  180(j,  at  the  Guildhall,  before  the  said  James 
Duller,  then  being  mayor,  the  said  John  Butter,  then  being 
justice  of  peace,  and  S.  Drczo,  Esq.  and  the  said  R.  Ilickes, 
J.  Cleveland,  and  J.  Gaborian,  then  being  aldermen  of  the 
borough  was  duly  sworn  into  the  said  office  of  a  free  burgess, 
and  took  the  oaths  prescribed  by  the  charter;  by  virtue 
whereof  the  defendant  claimed  to  be  a  free  burjjess  of  the 
borough. 
[  218  ]  The  replication  took  issue  on  several  facts  stated  in  the  plea; 

1st,  that  the  said  John  Butter,  J.  Cleveland,  R.  Hickes,  R.  Tho- 
mas, J.  Butter,  (the  alderman),  and  J .  Gaborian,  did  not  duly 
assemble  to  nominate  and  elect  free  burgesses  in  manner  and  form 
as  pleaded.  2dly,  That  they  did  not  nominate  and  elect  the 
defendant  into  the  office  of  a  free  burgess,  in  manner  and 
form,  &c.  Sdly,  That  the  defendant  was  not  duly  sworn 
into  the  said  office  in  manner  and  form,  &c.  4thly,  That  the 
mayor,  and  justice  of  the  peace,  and  the  rest  of  the  aldermen 
for  the  time  being,  or  the  major  part  of  them,  (the  mayor  and 
justice  of  the  peace  being  two)  did  not  administer  such  oath  to 

the 
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the  defendant,  nor  was  the  defendant  sworn,  as  by  the  charter  is         1808. 
required.     On  all  which  facts  issues  were  joined.  ,      IT" 

At  the  trial  at  Bodmin  the  first  and  second  issues,  upon  the  against 
due  assembling  of  the  mayor,  justice,  and  aldermen  for  the  Colkte- 
election  of  the  defendant  as  a  free  burgess,  and  the  fact  of  his  nay. 

election  by  the  same  persons  in  manner  and  form  as  alleged  in 
his  plea,  were  found  for  him. 

As  to  the  3d  and  4th  issues,  upon  the  fact  and  the  regularity 
of  the  defendant's  having  been  sworn  into  the  office  of  a  free 
burgess,  the  jury  found  a  special  verdict  to  the  following  effect : 
That  on  the  J 8th  of  December  JSOG,  the  place  of  one  of  the 
aldermen  being  vacant,  James  Buller,  the  mayor,  John  Buller, 
the  justice  of  peace,  7?.  Ilickes,  J.  Cleveland,  S.  Drew,  and 
J.  Gaborian,  aldermen  of  the  borough,  (being  the  two  quorum 
oflicers  and  six  out  of  the  seven  aldermen,)  and  divers  free 
burgesses,  were  assembled  in  the  Guildhall  of  the  borough,  on 
due  notice,  in  obedience  to  a  writ  of  mandamus  issued  out  of 
B.  R.  commanding  them  to  proceed  to  the  election  and  swear-  [  219  ] 
ing  in  of  an  alderman  of  the  borough,  in  the  room  of  R- 
Thomas,  deceased.  That  at  such  meeting  the  defendant  came 
and  offered  himself  to  be  sworn  into  the  office  of  a  free  burgess, 
and  to  take  the  usual  oaths  ;  grounding  such  claim  on  his  elec- 
tion thereto  of  the  1st  of  October  1804  ;  the  mayor  having 
before  that  time  said  that  the  meeting  was  for  the  sole  purpose 
of  electing  an  alderman.  That  R.  Hicks,  S.  Drew,  and  J. 
Gaborian  (three  of  the  aldermen.)  on  the  defendant's  so  offering 
himself  to  be  sworn  in,  protested  against  his  being  sworn  in,  and 
against  doing  any  thing  at  that  meeting  except  electing  and 
swearing  in  an  alderman  ;  for  which,  as  they  alleged,  the  meet- 
ing was  held  ;  and  delivered  to  the  mayor  a  written  protestation 
as  follows  ; —  <;  We  hereby  protest  against  every  proceeding  of 
the  Court  this  day  unconnected  with  the  election  of  an  alder- 
man. 18th  December  1800.  (Signed)  R.  Hides,  J.  Gaborian, 
S.  Drew,"  (together  with  the  names  of  16  free  burghers, 
and  directed)  "  To  the  mayor  of  Saltash,  the  justice,  the 
"  aldermen,  and  free  burgesses  of  the  said  borough."  That 
the  three  aldermen,  R.  Hicks,  S.  Drew,  and  J.  Gaborian, 
then  rose  to  leave  the  room  ;  but  the  mayor  proceeded  to 
administer  to  the  defendant  the  oaths  used  and  required 
at  the  swearing  in  of  a  person  duly  elected  into  the  office 
of  a  free  burgess :  which  oaths  were  so  administered  to 
the    defendant     after    R.    Hicks     (one    of    the     three     pro- 

Vol.  IX.  O  testing 
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1808.        testing  aldermen)  had  withdrawn  and  before  S.  Drew  and  J. 
The  King     ^aborian  (the  two  other  protesting  aldermen)  left  the  room  ; 
against       which  they  did  immediately  afterwards.     But  whether  the  de- 
Couutenay.  fendant  were  under  those  circumstances  duly  sworn  into  the  said 
office  of  a  free  burgess,  as  alleged  by  him  in  his  plea;    or  whe- 
ther the  mayor,  justice  of  peace,  and  the  rest  of  the  aldermen, 

[  260  ]  or  the  major  part  of  them  (the  mayor  and  justice  being  two)  did 
administer  sucii  oath  to  the  defendant,  and  the  defendant  were 
sworn,  as  by  the  charter  is  required,  and  by  the  plea  is  supposed, 
the  jury  prayed  the  advice  of  the  Court  in  point  of  law. 
This  case  was  argued  in  the  last  term,  when 
Adam,  jun.  for  the  prosecutor,  contended  that  the  defendant 
was  not  duly  sworn  into  the  office  of  a  free  burgess  on  three 
grounds;  1.  Because  the  swearing  in  was  not  at  the  same 
time  as  the  election.  2.  Because  the  defendant  was  sworn  in 
at  a  corporate  meeting  summoned  for  a  different  specific  pur- 
pose, and  there  was  not  the  consent  of  the  whole  body  to  the 
act  at  the  time,  so  as  to  cure  the  defect  of  summons  for  this 
purpose.  3.  Because  he  was  not  sworn  in  by  the  mayor, 
justice  of  peace,  and  the  rest  of  the  aldermen,  or  the  major 
part  of  them.  First,  The  election  and  swearing  in  must  be 
simul  et  semel.  This  was  so  considered  in  The  King  v.  Carter 
(a),  where  the  words  of  the  charter  of  Portsmouth  were  in 
substance  the  same  as  in  this  case.  [Lord  Ellenborough,  C.  J. 
The  question  in  judgment  there  was,  whether  the  corporation 
could  elect  an  infant  into  an  office  who  was  incapable  of  tak- 
ing it  at  the  time.]  Some  of  the  Judges,  particularly  Aston,  J., 
went  upon  the  ground  that  by  the  true  construction  of  the 
charter  the  swearing  in  was  intended  to  be  done  at  the  same 
time  as  the  election,  as  if  it  were  one  continuing  act.  And  the 
same  intention  is  to  be  collected  from  the  direction  in  this 
charter  to  elect  free  burgesses,  when  it  should  seem  "  con- 
venient and  necessary'1''  to  the  corporation.     For  if  at  any  time 

[  251  J  it  is  necessary  to  elect,  it  must  be  equally  necessary  that  the 
persons  elected  should  immediately  take  upon  themselves  the 
office,  and  be  sworn  in  ;  otherwise  the  swearing  in  at  a  future 
time  will  not  be  such  as  will  supply  the  necessity:  and  the  cor- 
poration are  accordingly  directed  in  the  same  sentence  to  ad- 
minister tise  oatli  to  the  burgesses  so  elected,  without  adding 
when  it  shall  be  convenient ;  the  charier  contemplating  tlizi 

(a)  Coztp.  (:20--  7-. 

2  power 
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power  of  filling  the  office  should  be  completely  executed  at        1808. 
one  and   the  same   time.     The  general   convenience  of  the 

thin^  is  also  in  favour  of  this  construction  ;  for  if  the  swearing      ,     .    " 

»  .  &        against 

in  be  left  to  any  future  time  at  the  pleasure  of  the  persons  Col  kt  en  ay. 
elected,  the  corporation,  having  no  means  of  compelling  them  to 
come  in  and  be  sworn,  might  be  dissolved  in  the  mean  time 
for  want  of  sufficient  numbers;  and  at  a  great  distance  of  time 
doubts  might  arise  as  to  the  identity  of  the  persons  so  nomi- 
nated. 2dly,  The  corporation  having  been  assembled  for  the 
specific  purpose  of  electing  an  alderman,  and  which  was  de- 
clared by  the  mayor  to  be  the  sole  purpose  of  their  meeting, 
could  not  do  any  other  act  unconnected  with  that  purpose, 
without  the  concurrence  of  the  whole  body.  For  which  he 
cited  Machellv.  Nevinson  (a),  Rex  v.  Wake(b),  Rex  v.  Carlisle(c)f 
and  Rex  v.  Theodorick  (d) :  and  in  answer  to  an  observation  from 
the  Bench,  that  these  were  cases  of  elections  ;  he  argued  that 
there  was  a  distinction  in  principle  between  proceeding  to  an 
election,  and  to  a  swearing  in,  where  the  corporation  was  sum- 
moned for  another  distinct  purpose.  And  the  objection,  he 
said,  applied  with  peculiar  force  to  a  corporate  meeting 
assembled  to  do  a  specific  act  in  obedience  to  a  writ  of  manda- 
musy  where  the  swearing  in  of  the  defendant  interrupted  the  [  252  ] 
proceeding  which  it  was  the  duty  of  the  assembly  to  dispatch, 
and  thereby  endangered  its  continuance.  Sdly,  And  prin- 
cipally, he  objected,  that  the  defendant  was  not  sworn  in 
before  the  mayor,  justice,  and  aldermen,  or  the  major  part 
of  them,  as  required  by  the  charter,  being  the  same  body 
who  have  power  to  elect.  The  consent  of  the  body  by  whom 
the  swearing  in  is  required  to  be  is  necessary  to  its  validity ; 
and,  therefore,  in  Rex  v.  Ellis  (e)  the  swearing  in  was  held 

to 

(a)  2  Ld.  Raym.  1355.  (b)   1  Barnard  HO. 

(c)  1  Stra.  385.  and  vide  8  East  544.  (d)  8  East  543. 

(e)  2  Stra.  994.  The  following  Report  of  this  case,  from  Mr. 
Ford's  Notes,  is  more  full  than  that  in  Strange. 

Rex  v.  Ellis,  M.  8  G.  2.  D.  R. — Quo  warranto  to  try  his  right 
to  be  mayor  of  New  Romncy  ;  one  issue  sent  to  trial  was,  if  duly 
elected;  this  was  found  for  the  defendant.  Another  was,  if  duly 
sworn  ;  and  this  was  found  for  the  king.  And  the  defendant  moved 
for  a  new  trial  upon  a  supposition,  that  Eyre,  C.  J.  who  tried  the 
cause,  had  given  a  wrong  direction  to  the  jury.  The  evidence  was, 
that  after  the  election  Mr,  Ellis  came  to  be  sworn,  but  the  old  mayor 

O  2  refused 
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1808.  to  be  had,  because  the  mayor  before  whom  it  was  to  be  done, 

„  ~~7~  though  present,  was  not  assenting  :   and  it  was  there  said  that 

against  tnere  was  no  difference  between  a  swearing  in  by  and  before  the 

Courtenay.  mayor.     The  same  objection  prevailed  in  the  case  of  the  Duke 

refused  him:  however,  in  the  presence  of  the  mayor,  who  still  dis- 
sented, the  town  clerk,  the  usual  officer  to  administer  the  oath,  gave 
the  book  to  the  defendant,  who  repeated  the  oath  after  him : 
and  the  charter  requiring  the  new  mayor  to  be  sworn  before  the  old 
one,  the  question  was,  if  this  were  not  a  good  swearing  in  within  the 
charter  ? 

Strange  urged  that  the  charter  was,  "  before'''1  and  not  "  by  the 
mayor  :"  so  that  the  swearing  in  agreed  with  the  words  of  the  char- 
ter ;  and,  as  this  fact  is,  was  also  agreeable  to  the  intent  of  it :  for 
the  defendant  being  fairly  elected,  the  crown  could  never  design  to 
enable  the  person  who  is  to  administer  the  oath  of  office  to  exclude 
him  :  but  as  the  election  is  the  foundation  of  the  party's  right,  when- 
ever that  is  indisputable,  the  mayor  ought  to  swear  in  the  party 
elected  ;  and,  consequently,  upon  refusal  to  do  his  duty,  the  mayor- 
elect,  if  he  can  procure  himself  to  be  sworn  within  the  words  of  the 
charter,  is  fairly  and  legally  sworn.  And  it  was  urged  that,  if  the 
Court  should  be  of  another  opinion,  mayors  or  other  officers  who 
are  ill-disposed  will  for  the  future  meet  with  encouragement  to 
transgress  their  duty  in  this  point  :  when  it  comes  to  be  known  that  the 
officer  has  it  in  his  power  to  reject  or  to  admit  the  party  elected,  there 
will  be  people  enough  ready  to  engage  in  a  piece  of  dirty  work. 

Lord  Hardwicke,  C.  J.  The  title  to  every  office  is  grounded  on 
two  things  ;  the  election  of  the  party,  and  his  being  sworn  into  the 
office:  there  is  no  difference  in  the  world  between  a  swearing  in  by 
and  before  the  mayor  :  in  either  case  the  mayor  is  equally  entrusted 
with  the  swearing  in  of  his  successor  ;  and  if  he  deny  to  swear  him 
in,  though  ever  so  fairly  elected,  he  cannot  have  any  right  to  his 
office.  The  administration  of  the  oath  by  the  town  clerk  against 
the  commands  of  the  mayor  was  as  void  an  act,  as  if,  in  case  this 
court  were  the  proper  place  to  administer  the  oath  in,  one  of  our 
officers  had  wilfully  given  the  oath  against  the  order  of  the  Court : 
it  is  the  consent  of  the  Court  that  establishes  or  makes  void  the  act 
of  swearing.  As  to  the  encuuragement  this  opinion  may  give  to 
presiding  officer-;,  I  apprehend  it  can  be  of  no  eil'ect;  they  all  know 
that  they  are  still  subject  to  the  power  of  this  Court,  which  will  by 
mandamus  compel  an  execution  of  their  duty.  The  defendant  should 
have  brought  his  mandamus^  and  not  have  relied  on  such  a  swearing 
in  ;  and  then  he  might  have  been  legally  sworn  in.  As  it  is,  the  direc- 
tion was  right,  and  the  issue  is  well  found  :  so  there  is  no  reason  for  a 
new  trial ;  with  which  the  other  Judges  agreed.  So  it  was  denied. 

of 
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of  Bedford  (a),  to  whom  the  oath  of  office  of  governor  of  the         1808. 
Bedford  Level  was  administered  by  the  registrar,  in  the  pre-  j~ 

sence  indeed  of  the  six  bailiffs  by  whom  it  was  required  to  be  against 
administered,  but  not  by  their  consent ;  for  they  endeavoured  to  Courtenay. 
go  away,  but  the  door  of  the  room  was  shut  on  them,  and  they 
were  compelled  to  remain  while  the  Duke  was  so  sworn  in. 
Now,  though  it  be  sufficient  if  a  majority  of  each  integral  part 
assemble,  and  a  majority  of  those  so  assembled  consent  to  the 
swearing  in  ;  yet  here  was  no  such  consenting  majority,  for  out 
of  the  six  aldermen  assembled  three  were  not  consenting  to  the 
act :  and  these  were  only  present  by  the  compulsion  of  the  man-  [  254  ] 
damns  for  another  purpose,  and  protested  against  the  defendant's 
being  sworn  in.  But  it  may  be  said  that,  after  one  of  the  three 
had  withdrawn,  there  was  a  competent  meeting  of  five  out  of 
the  seven  aldermen,  of  which  three,  the  major  part  of  the  five, 
were  competent  to  consent  to  the  act.  But  when  the  defendant 
offered  himself  to  be  sworn  in,  all  the  six  were  present :  and  then 
the  proposal  was  in  effect  negatived ;  and  the  act  was  only  done 
after  all  the  three  protesting  members  had  risen  to  go  out  of  the 
room,  though  in  fact,  before  two  of  them  had  actually  quitted 
it:  but  the  whole  must  be  taken  together,  as  done  unojlatu; 
and  then  either  there  was  not  a  majority  of  those  present  con- 
senting, or  there  was  not  a  majority  of  the  integral  part  in  ef- 
fect present  when  the  oath  was  administered,  but  it  was  clone 
by  surprize,  and  fraudulently;  and  especially  as  no  previous 
notice  had  been  given  of  a  meeting  for  this  purpose. 

Another  point  was  made  in  argument,  upon  which  however 
no  judgment  was  given  ;  whether,  supposing  the  swearing  in 
of  the  defendant  to  have  been  invalid,  there  should  be  judgment 
against  him  of  ouster  absolutely,  or  only  quousque  he  should  be 
legally  sworn  in.  And  Adam  contended,  that  the  judgment 
should  be  of  ouster  absolute;  and  this,  as  well  upon  the  words 
of  the  stat.  9  Ann.  c.  20.  s.  5.,  which  says,  that  the  Court  shall 
proceed  as  well  to  give  judgment  of  ouster  against,  as  to  fine, 
any  person  found  guilty  of  usurping  an  office;  and  wherever 
there  is  judgment  to  fine,  there  must  be  judgment  of  ouster  ab- 
solute :  as  also  upon  the  want  of  any  precedent  or  authority  for 
entering  up  a  judgment  quousque  in  such  a  case  where  a  defend- 
ant has  set  up  a  title  to  an  office,  which  has  been  found  against 


(a)  1  Barnard.  242.  280, 

hi  in 
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1808.  him#  And  ne  referred  to  Rex  v.  The  Mayor  of  Penryn  (a), 
The  King  anc*  ^€t  v'  ^ear^e(^  5  and  observed,  that  though  Reynolds,  J., 
against  so  ^ar  differed  from  the  rest  of  the  Court  in  Hearle's  case  as  to 
Couhtenay.  consider  it  no  new  thing  to  meet  with  instances  of  judgments 
quousque  ;  yet  it  was  plain  that  he  must  have  confounded 
judgments  of  seizure  quousque,  which  were  frequent  enough, 
withjudgments  of  ouster  quousque,  of  which  none  of  the  other 
judges  had  ever  heard.  And  he  must  have  been  afterwards  sa- 
tisfied of  his  mistake  ;  for  in  Rex  v.  Reek(c),  upon  a  trial  at 
bar  before  the  same  judge  as  one  of  the  Court,  it  having  been 
found  on  the  4th  issue,  that  the  defendant  was  not  sworn  and 
admitted  into  the  office  of  burgess ;  the  Court  agreed  that, 
though  the  other  issues  were  found  for  him,  yet  there  must  be 
judgment  of  ouster  on  the  authority  of  the  King  v.  Pinder, 
mayor  of  Penryn.  And  that  is  in  point;  for  though  the  is- 
sue on  his  due  election  to  the  office  was  found  for  him,  yet 
the  second  issue  on  the  swearing  in  being  found  against  him, 
judgment  of  ouster  absolute  was  pronounced,  which  was  af- 
firmed by  the  House  of  Lords.  He  also  observed,  that  there 
was  no  precedent  of  a  judgment  of  ouster  quousque  in  the  re- 
cords of  the  Crown  Office ;  and  that  such  a  judgment  would 
be  wholly  inoperative ;  for  it  would  only  suspend  the  party 
from  the  exercise  of  his  function,  which  the  law,  without  any 
such  judgment,  would  do,  until  he  chose  to  come  in  and  be 
sworn  ;  but  still  the  corporation  could  not  compel  him  to 
be  sworn,  nor  elect  any  body  else  into  his  office,  as  if 
vacant. 

Dampier,  contra,  in  answer  to  the  first  objection  to  the  defend- 
ant's title,  that  the  election  and  swearing  in  of  the  defendant 
[  256  ]  were  not  si  mid  et  seme!,  founded  on  what  was  said  by  Aston,  J., 
in  Rex  v.  Carter  (d),  distinguished  this  case,  where  the  person 
elected  had  a  present  capacity  of  being  sworn  in,  and  of  per- 
fecting his  title  at  the  time,  from  that,  where  the  election  was 
of  an  infant  only  five  years  old,  who  was  then  incapable  of  be- 
ing sworn  in  and  of  executing  the  office.  And  it  was  there  ad- 
mitted by  Lord  Mansfield,  that  absentees,  who  of  course  could 
not  be  immediately  sworn  in,  might  be  elected.  Such  a  con- 
struction would,  in  effect,  conline  the  choice  of  burgesses  to  the 

(a)  1  Stra.  582.  (b)  lb.  C25. 

(c)  2  Ld.  Rajjm.  1447.    Vide  2  Stra.  952.    Rex  v.  Buddie  and 
Taylor. 
(</)  Cozcp.  227.  inhabi- 
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Inhabitants  of  the  borough;  which  the  charter  has  not  done  1808. 
though  the  choice  of  magistrates  is  so  confined.  As  to  the  se- 
cond  objection,  that  the  corporate  meeting  having  been  called  azainst 
for  another  purpose,  the  consent  of  the  whole  body  was  neces-  Cotiut.NAY. 
sary  to  legalize  the  swearing  in  ;  this  rule  lias  only  been  ap- 
plied to  acts  of  judgment  and  discretion,  and  not  to  mere  minis- 
terial acts,  such  as  the  swearing  in  of  one  before  elected,  which 
this  Court  would  compel  to  be  done  by  mandamus  absolute  in 
the  first  instance.  The  declaration  of  the  mayor,  that  the  meet- 
ing was  only  for  the  purpose  of  electing  an  alderman,  would 
not  invalidate  the  swearing  in,  if  the  defendant  had  a  right  to 
require  it.  As  to  the  third  objection,  that  the  majority  of  the 
body  before  whom  the  oath  is  to  be  administered  did  not  assent 
to  the  swearing  in  ;  supposing  such  assent  to  be  necessary  where 
the  act  is  merely  ministerial,  and  may  be  performed  any  where 
within  the  borough,  and  was  performed  by  the  principal  officer 
present,  who  was  the  proper  person  to  administer  the  oath  ;  at 
any  rate  the  Court  would  require  the  most  express  and  formal 
dissent,  where  it  was  the  obvious  duty  of  those  present  to  do  the 
act,  and  which  this  Court  would  have  compelled  them  to  do. 
Now  the  protest  of  the  three  aldermen  was  against  all  acts  un- 
connected with  the  election  of  an  alderman  :  (The  Court  ob-  [  257  ] 
served,  that  it  did  not  appear  whether  the  swearing  in  of  the 
defendant  were  unconnected  with  such  election.)  Even  if  it 
were,  the  effect  of  the  protest  could  only  operate  while  the 
protesting  parties  remained  ;  and  when  one  of  them  (Hicks,) 
went  away  before  the  meeting  broke  up,  he  could  not  leave  his 
vote  behind  him.  His  protest  was  only  a  signification  of  what 
he  meant  to  do,  namely,  to  vote  against  the  swearing  in  of  the 
defendant  whenever  it  was  proposed  to  be  done  ;  but  which  he 
went  away  without  doing.  To  make  his  opposition  effectual 
he  should  have  stayed  and  voted  against  the  act  ;  for,  on  his 
retiring,  three  became  a  majority  of  the  live  who  remained.  In 
Old/cnowv.  JFaimorighi(a),  and  iter  v.  Withers,  there  cited  (b), 
elections  of  officers  by  the  minority  of  those  present;  the  ma- 
jority not  voting  against  the  candidates  nominated,  nor  for  any 
other  candidates,  but  only  protesting  against  any  election;  were 
held  good.  If  the  swearing  in  were  a  deliberate  act,  Hicks 
ought  to  have  stayed  and  assigned  his  reasons  against  it ;  ill 

(a)  2  Burr.  1017.  (b)  lb.  1020. 

order 
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1808.        order,  if  right,  to  convince  his  brethren  ;  or  to  have  been  con- 
vinced by  them,  if  wrong  :  the  rest  might  have  satisfied  him 
The  King     tnat  jt  was  a  mere  ministerial  act,  and  that  he  was  bound  to 
Courtenay    complete  tne  ^e  which  he  had  helped  to  confer. 

Upon  the  form  of  the  judgment  to  be  entered,  if  against  the 
defendant,  whether  of  ouster  absolute,  or  quousque ;  he  said 
that  the  cases  cited  against  the  latter  were  of  annual  officers  : 
but  where  a  right  to  the  freedom  of  a  corporation  may  be  gained 
by  election,  by  birth,  or  apprenticeship,  it  seems  strange  and 
unjust  to  say,  that  because  the  parly  happened  unwarily  to  be 
sworn  in  at  a  meeting  improperly  convened  or  constituted,  he 
L  258  ]  should  lose  his  former  privilege  for  ever,  if  afterwards  ouster  by 
quo  warranto.  All  the  cases  were  considered  in  Rex  v.  Clarke  (a), 
who,  having  been  ill  sworn  in,  had  afterwards  disclaimed  upon 
an  information  filed  against  him  for  usurping  the  office  :  and 
though  having  submitted  to  a  judgment  of  complete  ouster,  he 
was  held  to  be  concluded  from  setting  up  again  his  original 
right ;  yet  Lord  Kenyon  intimated  that  there  might  have  been  a 
judgment  quousque  only  against  him  ;  and  referred  to  Rex  v, 
Biddle(b),  as  turning  on  that  distinction.  He  admitted,  how- 
ever, that  the  latter  case  did  not  come  up  to  the  point  for  which 
it  was  referred  to  in  Clarke's  case ;  for  in  Biddle's  case  the  de- 
fendant only  confessed  the  usurpation  of  the  office  for  the 
former  part  of  the  time  stated  in  the  information. 

Adam,  in  reply  as  to  the  last  point,  observed,  that  there  could 
not  have  been  judgment  of  ouster  in  Biddle's  case;  because  it  ap- 
peared on  the  whole  record  that,  at  the  time  of  the  judgment  to 
be  pronounced,  he  had  a  good  title  to  the  office.  That  Reek's 
case  was  not  that  of  an  annual  officer.  And  that  the  opinion 
thrown  out  by  Ld.  Kenyon,  in  Rex  v.  Clarke,  was  extrajudicial. 
Upon  the  first  point,  he  said  that  the  reasoning  of  the  judges 
in  Carter's  case  was  general,  and  not  coniined  to  the  case  of  in- 
fants. As  to  the  second,  that  the  swearing  in  here  was  part  of 
the.  election,  and  no  more  ministerial  than  the  nomination.  That 
acts  might  intervene  which  would  justify  the  body  in  refusing  to 
swear  in  the  party  nominated  to  the  office  by  a  majority  of 
votes.  As  to  the  third  and  principal  point,  that  the  protest 
was  against  the  very  act  of  swearing  in  the  defendant,  and  there- 
fore operated  as  a  direct  negative  of  that  act,  and  not  like  a 


(a)  2  East,  75.  84.  (b)  2  Stra.  952. 
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"•oneral  protest  against  the  acts  of  the  assembly,  or  against  any         180S. 

election  at  the  time  required  by  the  charter.     The  case  stood  ~T 

...  .,  .     ,  ,  lhe  King 

over  till  this  term,  when  against 

Lord  Ellenborough,  C.  J.,  delivered  the  judgment  of  the  Court  en  a  v. 
Court.     After  stating  the  pleadings  and  special  verdict, 

The  only  question  arising  upon  this  special  verdict  for  our 
consideration  is,  Whether,  under  the  circumstances  stated,  the 
defendant  were  duly  sworn  into  the  office  of  a  free  burgess:  the 
validity  of  his  election  as  a  free  burgess  is  not  disputed.  The 
facts,  stripped  of  form,  are  these  :  the  defendant  was  elected  a 
free  burgess  on  the  1st  of  October,  180  \  :  from  that  time  to  the 
18th  Dec.  180G,  he  does  not  appear  to  have  offered  himself 
to  be  sworn  in.  On  that  day,  when  the  mayor,  justice,  and 
aldermen,  being  the  two  quorum  officers,  and  six  out  of  the 
seven  aldermen  were  assembled,  in  obedience  to  a  mandamus 
of  this  Court,  to  elect  an  alderman,  in  the  place  of  one  who 
was  dead  ;  the  mayor  having  before  that  time  said,  that  the 
meeting  was  for  the  sole  purpose  of  electing  an  alderman  ;  (but 
when,  and  to  whom,  and  whether  to  any  of  the  aldermen  or 
not,  he  had  so  said  ;  and  whether  at  or  before  the  time  of  such 
their  assembling  any  of  the  aldermen  knew  him  to  have  so  said  ; 
or  whether,  after  having  so  said,  he  might  not  have  declared  to 
the  cohtrary,  does  not  appear  :)  but  the  mayor  having,  at  some 
time  before  the  meeting,  said  to  somebody  that  the  meeting 
was  for  the  sole  purpose  of  doing  the  corporate  act  required  by 
the  mandamus  to  be  done  :  all  the  existing  aldermen  being;  as- 
sembled,  and  the  whole  of  the  body  under  the  charter,  except 
the  only  one  whose  vacancy  was  then  to  be  filled  up :  upon  the 
defendant's  offering  himself  to  be  sworn  in,  three  aldermen,  out 
of  the  six  present,  protested  against  the  doing  any  thing  at  that  [  -60 
meeting,  except  the  business  required  by  the  mandamus  :  where- 
upon, after  one  of  the  three  had  withdrawn,  and  before  the 
other  two  had  withdrawn,  and  whilst  five  out  of  seven,  (the 
whole  body,)  and  five,  out  of  the  existing  number  of  six,  who 
had  all  met,  and  still  continued  together,  (though  two  were  in 
the  act  of  departing,)  he  was  sworn  in,  such  previous  protest  of 
three  of  the  six  notwithstanding.  It  cannot  be  disputed  that 
the  number  and  description  of  persons  assembled  were  com- 
petent to  have  sworn  in  the  defendant,  if  they  had  chosen  so  to 
do  ;  and  it  is  equally  clear,  (unless  there  be  some  foundation  in 
law  for  the  first  of  the  points  made  in  argument,  on  the  part  of 

the 
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1808.  the  prosecution ;  viz:  that  the  swearing  in  must  be  immediately 
,„.  K  #  consequent  upon  the  election,  or  simul  and  semel,  as  it  was  con- 
a«ainst  tended  it  should  be;  that  this  Court  would,  upon  their  refusal 
Courtenay.  to  swear  him  in,  have  by  mandamus  compelled  precisely  the 
same  body  as  was  then  assembled  to  have  met  again  for  the  very 
purpose  of  swearing  him  in,  and  of  thereby  rendering  him  a 
complete  burgess.  The  points  made  in  argument  on  the  part 
of  the  prosecutor  of  this  information,  and  upon  which  the  de- 
fendant's title  as  a  free  burgess  was  endeavoured  to  be  im- 
peached, were  three  :  first,  the  one  just  alluded  to,  viz.  that 
his  swearing  in  and  election  did  not  take  place  at  the  same  time, 
or  rather  the  one  immediately  after  the  other;  secondly,  that 
the  defendant  could  not  be  duly  sworn  in  at  a  meeting  of  the 
mayor  and  aldermen  called  for  a  different  purpose  ;  and,  thirdly, 
that  he  was  not  sworn  in,  as  the  charter  required,  by  the  mayor, 
justice,  and  aldermen,  or  the  major  part  of  them. 

As  to  the  first  objection  to  the  defendant's  title,  that  he  was 
[  261  ]  sworn  in  at  a  time  different  from  that  of  his  election  ;  it  is 
rested  on  what  was  said  by  Aston,  Justice,  in  the  case  of  The 
King  v.  Carter,  Cozcp.  220.  viz.  that  "  in  respect  of  the  oath, 
"  the  election  and  swearing  in  are  clearly  intended  to  be  simul 
"  and  semel"  That  was  the  case  of  an  election  to  the  office  of 
burgess  in  the  borough  of  Portsmouth,  under  a  charter  author- 
ising the  mayor  and  aldermen,  "  when  and  as  often  as  it  should 
"  appear  to  them  to  be  fit  and  necessary,  to  name  so  many  and 
"  such  persons  to  be  burgesses  as  they  should  please  ;  and  to  the 
"  said  burgesses  so  chosen,  to  administer  an  oath  for  their  faith- 
"  fully  executing  the  said  office  of  burgess."  It  appeared  by  the 
pleadings  on  record  that  the  defendant,  when  an  infant  under 
six  years  of  age,  had  been  elected  a  burgess,  and  sworn  in  after 
he  had  attained  his  ago  of  21.  And  the  question  was,  Whether 
an  infant,  so  elected,  were  duly  elected  according  to  the  terms 
of  the  charter  ?  which  turned  upon  this,  whether  the  king  had 
by  that  charter  given  the  corporation  a  power  to  grant  inchoate 
rights  to  infants,  who  were,  as  such,  under  a  present  incapacity 
of  being  sworn,  and  which  rights  were  to  be  put  into  execution 
upon  their  attaining  the  age  of  21.  So  far  from  maintaining 
the  necessity  of  an  immediate  swearing  in,  Ld.  Mansfield  adverts 
to  the  Cambridge  case,  lately  decided  in  that  court,  in  which  a 
person  absent  in  America  had  been  chosen  mayor  :  and  Lord 
Mansfield  recognizes  the  right  of  a  corporation  to  choose  ab- 
sent 
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sent  members,  if  it  be  done  fairly  and  consistently  with  tho  1H08. 
charter,  and  not  fraudulently  and  colltisively,  as  was  done  in  ,p.~  i^7sc 
the  Cambridge  case.  According  to  Ld.  Mansfield,  therefore,  a  (l«uinst 
person  capable  of  being  sworn,  if  present,  may  bo  elected,  ifab-  Coliitenat. 
sent,  (and  whero,  on  that  account,  a  swearing  in  could  not  im- 
mediately take  place,)  if  he  were  in  other  respects  eligible.  Lord  [  2G2  ] 
Mansfield,  therefore,  clearly  holds  that  a  capable  person  may  be 
well  elected,  though  his  swearing  in  should  not  be  immediately 
consequent  upon  his  election.  Ashhurst,  Justice,  says,  "  the 
"  persons  intended"  by  the  charter  are  "  such  as  are  capable  of 
"  taking  upon  themselves  the  immediate  execution  of  the  office  ; 
"  not  persons  to  be  nominated  only,  and  who  might  or  might 
"  not  act,  or  be  capable  of  acting  in  future,  as  circumstances 
"  and  events  might  turn  out."  And  the  opinion  of  Mr.  Justice 
Aston,  though  it  is  conceived  in  terms  of  somewhat  greater  ge- 
nerality, yet  if  considered  with  reference  to  the  case  then  before 
the  Court,  is  to  the  same  effect :  of  which  case  he  says,  that  it 
was  "  not  an  election,  but  a  contingent  nomination,  which  per- 
"  haps  might  never  have  taken  effect,  because  the  party  might 
"  not  have  lived  ;  other  persons  might,  at  such  a  distance  as  ten 
years,  be  to  swear  him  in  :  disputes  might  arise  as  to  his  being 
"  the  same  person ,"  &c.  All  of  which  shews  that  his  objection 
was  founded  upon  a.  present  incapacity  of  completing  the  elec- 
tion by  swearing  in,  and  did  not  apply  to  the  case  of  a  mere 
omission  to  complete  the  election  of  a  presently  capable  person 
by  an  immediate  swearing  in.  The  only  authority,  therefore, 
which  has  been  cited,  as  supposed  to  be  in  favour  of  the  first 
objection,  viz.  that  the  swearing  in  was  not  immediately  con- 
sequent upon  the  election,  not  being  found  upon  examination 
competent  to  support  it ;  and  as  the  effect  of  admitting  such  an 
objection  in  this  case  would  be  to  exclude,  upon  the  same  prin- 
ciple, all  absent  and  otherwise  capable  persons,  as  objects  of 
election  to  corporate  offices  ;  for  which,  in  practice  and  reason, 
there  seems  to  be  no  foundation  :  we  are  of  opinion  that  the  va- 
lidity of  the  defendant's  title  as  a  free  burgess  is  not  impeachable 
on  this  ground.  The  neglect  to  be  sworn  in  for  a  great  length  r  053  "] 
of  time,  as  above  20  years  after  election,  might  (as  in  the  case 
of  The  King  v.  Jordan,  Rep.  temp.  Ld.  Hardv).  255.  (a)  )  be 

deemed 


(a)  In  that  case  the  defendant  was  not  sworn  into  the  office  of  ca- 
pital burgess  till  about  25  years  after  his  election,  and  another  capital 

burgess 
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180S.  deemed  a  waver  or  refusal  to  accept  the  election  by  the  party 
elected  ;  but  does  not  vitiate  the  election  itself;  for,  otherwise, 
the  question  of  waver  could  not  have  arisen  in  that  case. 
Courtexay.  As  to  the  second  objection,  that  the  defendant  could  not  be 
sworn  in  at  a  meeting  of  the  mayor  and  aldermen  called  for  a 
different  purpose  :  without  repeating  what  has  been  already  ob- 
served, as  to  the  insufficiency  of  the  finding  of  the  special  ver- 
[  264  ]  diet  in  this  particular;  which  is  only,  "  that  the  mayor  had 
"  before  that  time  said  that  the  meeting  was  for  the  sole  pur- 
"  pose  of  electing  an  alderman  :"  and  supposing  it  to  have  been 
distinctly  alleged  that  the  meeting  was  in  fact  called,  and  had 
assembled,  for  that  special  purpose  only ;  yet  even  so,  it  appears 
to  us  that,  however  true  this  proposition  may  be,  as  applied  to 
corporate  business  of  a  deliberative  or  judicial  nature,  the  merely 
ministerial  business  of  swearing  in  an  officer,  antecedently  well 
elected,  might  be  proceeded  upon  by  the  mayor,  in  the  presence 
of  the  majority  of  the  mayor  and  aldermen,  whensoever,  and 
hozesoexer  assembled :  if  such  majority  did  not,  at  the  very  time, 
expressly  dissent  from  the  doing  of  that  act  which  the  mayor 


burgess  had  in  the  mean  time  been  elected.  According  to  Mr.  Ford's 
note  of  this  part  of  the  judgment,  Lord  Hardzcicke  said — "  As  to  the 
general  question  -which  is  put,  Whether,  if  a  person  elected  into  an 
office  neglect  to  be  sworn  into  it  for  a  number  of  years,  such  an  omis- 
sion is  to  be  considered  as  a  renunciation  of  his  election  ?  Suppose 
after  a  long  time  the  office  was  filled  up,  should  we  grant  a  peremptory 
mandamus  to  swear  in  such  an  one?  Certainly  not.  By  the  election 
the  party  has  neither  jus  ad  rem  nor  in  re  :  and  this  is  plain,  for  he 
has  no  legal  action  to  procure  himself  to  be  sworn  in.  By  a.  mandamus 
indeed  these  questions  are  usually  tried  ;  but  a  mandamus  is  no  action, 
but  only  an  exercise  of  the  authority  of  this  Court  over  inferior  juris- 
dictions, by  which  it  obliges  them  to  do  justice.  If  it  appeared  that 
a  person  was  elected  into  an  office,  and  his  election  being  signified  to 
him,  he  should  answer  that  he  would  not  have  the  office,  and  there- 
upon the  electors  should  choose  another  ;  this  would  be  an  express  re- 
fusal of  his  election,  and  this  Court  would  never  enforce  it.  And  I 
think  the  defendant's  acquiescence  in  the  present  case  is  as  direct  a  re- 
fusal. If  he  had  been  beyond  sea,  or  under  any  incapacity  of  taking 
the  office  in  a  reasonable  time,  that  ought  to  have  been  shewn  :  but 
here  he  is  quite  silent  ;  totally  without  excuse  :  and  that  inchoate 
imperfect  right,  which  he  gained  by  the  election,  is  absolutely  waved. 
His  acquiescence  and  neglect  to  be  sworn  is  a  plain  evidence  that  the 
person  elected  was  unwilling  to  take  the  office,  and  that  the  body  Mas 
consenting  to  accept  his  renunciation.  So  I  think  judgment  ought  to 
be  given  for  the  king."  And  it  was  given  accordingly,  by  the  unani- 
mous opinion  of  the  other  Judges. 

was 
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was  immediately  engaged  in  performing.     Giving  the  fullest         1S0S. 

effect  to  the  antecedent  protest  of  the  three  aldermen,  it  could     ,    — ~ 

amount  to  no  more  than  a  dissent  on  their  part  to  the  swearing  .    . 

...  «    .  ugainst 

in  at  that  precise  time  when  the  defendant  was  actually  offering  Coi  KTLNAV. 

himself  to  be  sworn  in  ;  or  at  most  to  his  being  sworn  in  during 
such  time  as  they  continued  to  make  a  part  of  that  assembly  : 
but  it  could  not  prevent  the  majority  of  a  competent  number 
remaining  assembled  from  afterwards,  at  any  time,  doing  or  as- 
senting to  the  ministerial  act  protested  against,  in  respect  of 
the  same  person,  if  they  chose  so  to  do.  And  the  subsequent 
doing  that  act  by  the  mayor,  (when  the  aldermen  and  majority 
of  the  whole  body,  when  the  quorum  officers,  as  a  part  thereof, 
were  present,  without  any  actual  dissent  being  expressed  by  any,) 
must  be  taken  to  have  been  done  with  the  tacit  assent  at  least 
of  the  majority  of  those  who  remained  and  had  not  objected. 
On  this  occasion  no  question  was  submitted  to  the  assembly, 
which,  having  been  considered  and  voted  on,  can  be  treated  as 
having  bound  and  concluded  those  who  had  assembled  from 
swearing  in  the  defendant  till  some  future  time  :  and  we  have  [  2G5  j 
only  to  consider  what  is  the  effect  of  three  members  of  this  as- 
sembly wrongfully,  as  far  as  appears  in  this  special  verdict,  ob- 
jecting to  the  defendant's  being  sworn  into  his  office,  though 
legally  entitled,  and  afterwards  quitting  the  assembly,  with  such 
interval  of  time  as  to  leave  a  competent  number  to  assent  to  the 
mayor's  act  of  swearing  in  the  defendant.  Had  they  all  re- 
mained with  the  other  so  long  as  they  continued  assembled ;  or 
had  they  all  gone  away  before  the  oath  was  administered  ;  the 
wrong  they  intended  might  have  been  effected  :  but  it  is  not  to 
be  expected  that  the  Court  should  not  prevent,  if  it  be  possible, 
the  defendant  from  being  deprived  of  a  franchise  to  which  he 
was  legally  entitled,  by  a  practice  contrary  to  the  duty  of  those 
who  were  concerned  in  it.  This  is  said  upon  a  supposition  that 
such  assent  was  strictly  necessary  ;  and  that  what  is  laid  down  in 
The  King  v.  Ellis,  2  Stra.  994.  is  law,  /.  e.  that  a  swearing  be- 
fore, &c.  is  the  same  as  a  swearing  b/y,  Sec.  ;  and  that,  as  it  was 
to  be  the  act,  (in  that  case,  of  the  mayor,)  in  this  case,  of  the 
mayor  and  aldermen  ;  that  the  assail  of  the  parti/  before  idiom, 
&c.  must  go  along  with  it ;  which,  in  respect  to  an  aggregate 
body  having  no  deliberative  or  judicial  function  to  perform  on 
the  subject,  nor,  as  far  as  appears,  any  thing  more  to  do  upon 
the  occasion,  than  for  a  majority  of  them  to  afford  their  per- 
sonal 
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1808.  sonal  attendance,  may  admit  of  some  question  ;  unless,  indeed, 
that  case  is  to  be  understood  as  being  conclusive  on  the  point. 
The  third  objection,  (the  discussion  of  which  has  been  in  part 
Cocrtenay.  anticipated  by  what  has  been  said,  as  to  the  effect  of  the  assent 
of  the  body  called  for  a  different  purpose,)  is,  that  he  was  not 
sworn  in  by  the  mayor,  justice,  and  aldermen,  or  the  major  part 

I  266  ]  of  them.  And  the  case  of  The  King  v.  The  Duke  of  Bedford 
and  Others,  1  Barnard,  280.  has  been  principally  relied  upon  in 
support  of  this  objection.  But  the  facts  of  that  case  are  widely 
different  from  those  of  the  present.  In  that  case  the  statute  re- 
quired that  the  six  bailiffs,  or  one  of  them,  should  administer  the 
oath  to  the  governor  after  he  was  elected;  instead  of  which  the 
oath  was  administered  by  none  of  them  to  the  duke,  as  gover- 
nor, but  by  the  magistrar,  in  the  presence  of  the  six  who  had 
been  shut  into  the  room  after  an  ineffectual  attempt  on  their 
part  to  escape  from  it :  and  not  only  without  any  consent  or  au- 
thority on  the  part  of  any  of  them  to  the  administration  of  the 
oath  by  the  registrar,  but  at  a  time  when  their  mere  presence, 
during  the  time  of  swearing,  was  enforced  by  an  act  of  imme- 
diate duress  upon  their  persons.  In  the  case  now  before  the 
Court,  the  oath  was  administered  by  the  presiding  member  of 
a  competent  assembly  for  the  purpose ;  in  which  act  the  ma- 
jority of  those  who  remained,  being  a  sufficient  number  to 
make  such  assembly,  virtually  acquiesced ;  according  to  what 
was  said  by  Lord  Mansfield  in  Oldknow  v.  Wainwright, 
2  Burr.  1021. ;  as  no  dissent  was  expressed  by  any ;  and  the 
act  being  such  an  one  as,  if  not  done,  this  Court  would  have 
presently  afterwards,  upon  application  for  the  purpose,  by  man- 
damus, have  compelled  them  to  re-assemble  for  the  purpose  of 
performing,  and  to  have  performed  accordingly.  We  are  of 
opinion,  therefore,  that  the  swearing  in  of  the  defendant,  un- 
der the  circumstances  stated,  was  a  due  swearing  in  of  the  de- 
fendant as  a  free  burgess  by  the  mayor,  justice,  and  major  part 
of  the  aldermen,  as  alleged  in  his  plea,  and  as  required  by  the 
charter. 

The  Court  being  of  opinion  that  the  defendant  was  well 

[  '2G7  ]  elected  and  sworn  in ;  the  remaining  question  made  in  argu- 
ment, as  to  the  nature  of  the  judgment  which  it  would  have 
been  proper  for  us  to  have  given  if  we  had  been  of  a  different 
opinion;  namely,  whether  it  should  have  been  a  judgment  of 
absolute  ouster,  or  of  ouster  quousquc^  does  not  arise.     If  it 

had 
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had  arisen,  it  is  enough  for  us  to  say,  that  after  diligent  search,        180S. 
we  can  find  no  precedent  of  a  judgment  of  ouster  quousque 
upon  the  files  of  this  court. 


Judgment  for  the  Defend  ant. 


The  King 

against 

Coukte- 

NAY. 


Right,   on  the  Demise  of  John  Allen  Compton  and      Monday, 
Others,  against  Thomas  Compton.  Feb- lst- 

THIS  was  an  ejectment  for  a  farm   and  lands  called  the  Where  there 
Lower  part  of  the  Lain  Farm,  in  the  parish  of  Amport  in  »s  no  con- 
the  county  of  Hauls,  on  the  demise  of  John  Allen  Compton  on  nexion  hY 
the  27th  of  March  1806.    The  defendant,  Thomas  Compton,  de-  construction 
fended  only  for  three-fourths  of  the  premises :  and  the  lessor  of  or  direct 
the  plaintiff  having  taken  judgment  for  the  other  fourth  against       [  2G8  ] 

the  casual  ejector,  the  cause  was  tried  as  to  the  three-fourths  ^ords  of  re" 

tcrPiicG  orb  v 
before  Chambre  J.  at  the  Spring  assizes  JS07,  at  Winchester,  the  dec'lara- 

when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  tiou  of  some 

commonpur- 
pose,  between  distinct  devises  in  a  will,  the  special  terms  of  one  devise  cannot  be 
drawn  in  aid  of  the  construction  of  another;  although  in  its  general  terms  and  im- 
port similar,  and  applicable  to  persons  standing  in  the  same  degree  of  relationship 
to  the  testator;  and  there  being  no  apparent  reason,  other  than  the  different  wording 
of  the  clauses,  to  presume  that  the  testator  had  a  different  purpose  in  view. 

Therefore,  where  the  testator  having  a  son  married,  and  six  grandsons  and  three 
grand-daughters,  and  three  farms,  devised  all  his  lands  to  his  son  for  life  ;  and  after 
his  death  gave  to  his  eldest  grandson  Tlwmas  (the  defendant)  the  north  side  of  Dozen 
Farm,  and  to  his  grand-daughter  Frances  the  south  side  of  the  same  farm  :  and  to 
his  grandsons  George  and  Edmund,  and  his  grand-daughter  Elizabeth,  "  the  upper 
"part  of  Lain  Farm,  equally  between  them,  so  long  as  they  should  remain  single  ; 
"  but  if  either  married,  then  to  have  paid  by  the  other  two  10/.  a-year  for  his  or  her 
"  life ;"  and  to  his  grandsons  Edward  and  John,  and  his  grand-daughters  Mary 
and  Ann,  "  the  lozcer  part  of  Lain  Farm,  equally  between  them,  (which  made  them 
"tenants  in  common)  so  long  as  they  remained  single  ;  but  if  either  married,  then 
"  10/.  a-year  (not  saying  to  be  paid  by  the  others)  for  his  or  her  life  ;"  and  then 
gave  the  third  farm  to  another  grandson :  held  that  on  the  marriage  of  Edzsard, 
Mary,  and  Ann,  their  co-devisee  of  the  lower  part  of  the  Lain  Farm,  John,  Mho 
remained  single,  could  not  recover  the  3-4ths  of  the  farm  forfeited  by  their  mar- 
riage, as  upon  the  supposition  that  the  l1  /.  a-year  for  life  to  eacli  of  the  devisees  so 
marrying  was  to  be  paid  by  him  who  remained  single;  as  in  the  corresponding  devise 
of  the  other  part  of  the  Lain  Farm :  but  the  3-4ths  may  be  chargeable  with  the 
annuities  of  10/.  a-year  to  each  in  the  hands  of  the  heir  at  law,  who  was  entitled  to 
those  shares. 

Neither  could  the  grand-children  take  a  fee  by  implication  in  the  shares  so  deviled 
to  them  generally,  without  words  of  limitation,  merely  from  the  circumstance  that 
an  express  estate/w  Ufa  was  first  given  to  the  testator's  son  and  heir  at  law. 

of 
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1808.  of  the  Court  on  this  case.  Thomas  Compton,  the  grandfather 
:  "  of  the  defendant,  being  seized  in  fee  of  the  premises,  and  of 
exdem  several  other  farms  and  lands  in  Amport,  on  the  9th  of  May 
Comptox  1S06,  by  his  will  devised  as  follows  :  "  I  give  unto  my  son 
against  Thomas  Compton  all  my  lands  for  his  life.  I  jjive  unto  mv 
uomptox.  grandSon  Thomas  Compton,  after  the  death  of  his  father,  all 
the  north  side  of  my  Down  Farm,  being  about  250  acres. 
I  give  unto  my  grand-daughter  Frances,  the  wife  of  Jolm 
Weeks,  all  the  south  part,  being  about  240  acres,  after  the 
death  of  her  father.  1  give  unto  my  grandsons  George  and 
Edmund,  and  my  grand-daughter  Elizabeth,  the  upper  part 
of  the  Lain  Farm,  being  about  two  hundred  acres,  after  the 
death  of  their  father,  equally  between,  as  long  as  they  shall 
remain  single  ;  but  if  either  of  them  marry,  then  to  have  paid 
by  the  other  two  10/.  a- year  for  his  or  her  life.  I  give  Edward 
and  John  and  my  grand-daughters  Mary  and  Ann,  all  that 
lower  part  of  the  Lain  Farm,  being  about  240  acres,  after  the 
death  of  their  father,  equally  between  as  long  as  they  shall  live 
single  ;  but  if  either  of  them  marry,  then  10/.  a  year  for  his  or 
her  life.  I  give  unto  my  son's  wife  if  (she)  should  outlive  him? 
51.  a-year  out  of  each  of  the  farms  during  her  life ;  and  also  the 
interest  of  700/.  East  India  stock  of  three  per  cent,  annuities, 
and  at  her  death  to  be  equally  divided  among  her  children.  I 
give  unto  my  daughter  Mary,  the  wife  of  George  Jennings,  the 
interest  of  1 100/.  in  the  three  per  cent.  East  India  stock  ;  and 
at  her  death  the  money  to  be  divided  equally  between  her  son 
George  and  her  daughter  Patty.  I  give  unto  my  grandson 
[  2G9  ]  Harry,  after  his  father,  the  farm  called  Old  Lodge.  I  do  make 
my  son  executor."  The  testator  died  in  1701  :  all  the  devisees 
survived  him,  as  did  Frances  the  wife  of  Thoinas  Compton  the 
son.  John  Allen  Compton,  the  lessor  of  the  plaintiff,  is  the  per- 
son called  in  the  will  John.  Thomas  Compton,  the  son,  after 
his  father's  decease,  entered  into  the  several  lands  devised  to  him, 
and  was  possessed  thereof  till  his  death  in  179.).  Frances  Comp- 
ton, his  wife,  survived  him  ;  and  so  did  her  children,  Thomas 
Compton,  the  defendant,  George,  Edmund,  Edward,  and  John 
Allen,  the  lessor  of  the  plaintiff.  Elizabeth,  Mary,  and  Ann,  are 
still  alive.  Thomas  Compton,  the  defendant,  who  is  the  heir  at 
law  of  the  testator,  and  of  Thomas  Compton,  the  son,  took  pos- 
session of  the  premises  in  question,  on  the  death  of  his  father, 
and  still  holds  them.     Frances  Compton,  the  widow  of  Tho7nas 

the 
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the  son,  is  still  alive,  and  lias  hern  regularly  paid  the  annuities         1808. 

given  to  her  by  the  will,  since  her  husband's  death.     Edward,         

Man/,  and  Ann,  all  married  before  the  day  of  the  demise  in  the  \ 

•"     .  ,  .  e*  uem. 

declaration.    J.  A.  Complon  is  stdl  single.    The  question  was,      Compton 

Whether  J.  A.  Compton  took  any  and  what  estate  in  the  three-        against 

fourths  of  the  lower  part  of  Lain  farm,  upon  the  marriage  of    ^omiton. 

his  brother  Edward  and  his  sisters  Mary  and  Ann  ?  and  if  the 

plaintiff  were  entitled  to  recover  the  three-fourths,  or  any  part 

thereof,  the  verdict  was  to  stand;  if  not,  a  nonsuit  was  to  be 

entered. 

This  case  was  argued  in  Michaelmas  term  last  by  Dampier 
for  the  plaintiff,  who  mentioned  Andrews  v.  Soulhoase,  5  Term 
Hep.  292.  as  being  most  like  the  present  case :  and  by  Pell  for 
the  defendant,  who  referred  to  Doe  v.  Child,  1  New  Rep.  345. 
where  Lord  C.  J.  Mansfield  mentioned  as  the  result  of  all  the 
cases,  that  an  heir  at  law  was  not  to  be  disinherited  unless  by 
words  of  limitation,  or  by  expressions  which  directly  or  by  in- 
ference beyond  all  doubt  shew  an  intention  to  give  an  estate  in 
fee  to  the  devisee. 

Lord  Ellenborough,  C.  J.,  now  delivered  the  opinion  of     [  270  ] 
the  Court. 

The  question  in  this  case  depends  on  the  construction  of  a 
very  ill  drawn  will,  from  which  if  it  be  in  the  power  of  the 
Court  to  collect  the  intent  of  the  testator,  without  any  rational 
ground  of  doubt,  it  will  be  its  duty  to  give  it  effect  ;  but  on 
the  contrary,  if  the  Court  can  only  form  conjectures  of  his  in- 
tent, the  title  of  the  heir  at  law  must  prevail.  From  what  is 
stated  in  this  case  it  appears,  that  the  testator,  Thomas  Compton, 
who  was  the  grandfather  of  the  defendant,  having,  at  the  time 
he  made  his  will,  a  son  living,  who  was  married  to  a  woman, 
who  has  survived  him  ;  and  being  seized  of  three  farms,  one 
called  the  Down  farm,  another  called  the  Lain  farm,  the  third 
called  the  Old  Lodge  ;  and  being  possessed  of  considerable  per- 
sonal properly  in  the  funds;  and  having  six  grandsons,  and  three 
grand-daughters;  devised  to  his  son  all  his  lands  expressly  for 
his  life,  and  made  him  his  executor.  And  after  the  death  of 
his  son  he  divided  his  lands  among  his  grandchildren  in  the  fol- 
lowing manner  ;  that  is  to  say,  to  his  grandson  Thomas,  the 
defendant,  who,  on  the  death  of  his  son,  became  his  heir  at 
law,  he  gave  the  north  side  of  his  Down  farm,  without  using  any 
words  of  limitation  ;  the  south  side  of  the  same  farm  lie  gave  in 
like  manner  to  his  grand-daughter  Frances  Weeks;  the  division 
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so  made  being  nearly  an  equal  one.     To  his  grandsons  George 
and  Edmund,  and  to  his  grand-daughter  Elizabeth,  he  gave  the 
upper  part  of  his  Lain  farm,  equally  between  them,  so  long  as 
they  should  remain  single  ;  but  if  either  of  them  marry,  then  to 
have  paid  them  by  the  other  two  10/.  a-year,  during  his  or  her 
life.     He  then  gave  "  to  his  two  grandsons  Edward  and  John, 
11  and  his  grand-daughters  Mary  and  Ann,  the  lower  part  of 
"  the  Lain  farm  equally  between  them,  so  long  as  they  should 
"  remain  single  ;  but  if  either  of  them  marry,  then  10/.  a-year 
"  for  his  or  her  life:"  and  to  his  son's  wife,  in  case  she  should 
outlive  him,  51.  a-year  out  of  each  of  the  farms  during  her  life. 
And  after  making  some  pecuniary   bequests,  he  gave  to  his 
grandson  Henry,  after  the  death  of  his  father,  the  farm  called 
the  Old  Lodge.     The  case  then  states  the  death  of  the  devisor, 
without  altering  his  will,  and  that  of  his  son,  who  survived 
him.     That  his   grandson  Edward,  and   his   grand-daughters 
Mary  and  Ann,  have  married  ;  but  that  his  grandson   John 
Allen  Compton,  the  lessor  of  the  plaintiff,  remains  single  ;  and 
that  the  defendant  has  entered  upon  the  lower  part  of  the  Lain 
farm,  to  recover  which  John  Allen  Compton  has  brought  this 
ejectment.  And  the  question  is,  Whether  John  Allen  Compton, 
the  lessor  of  the  plaintiff,  took  any  and   what  estate  in  the 
3-4ths  of  the  Lower  I^ain  farm  upon  the  marriage  of  his  bro- 
ther Edward  and  his  sisters  Mary  and  Ann?  It  will  be  observ- 
ed, that  by  this  will  the  testator  gave  to  his  son  all  his  lands 
expressly  for  life,  and  repeating  the  words,  "  after  his  death," 
in  every   one  of  the  subsequent  devises,   divides  those  lands 
among  his  grandchildren,  without  using  any  words  of  limita- 
tion, or  in  any  way  describing  the  period  during  which  it  was 
his  intention  that  they  should  enjoy  them.  From  whence  a  per- 
son, not  conversant  with  the  rules  laid  down  for  the  construction 
of  instruments,  would  probably  be  led  to  infer  that  he  meant 
the  grandchildren  should  in  some  way  take  the  whole  interest 
in  the  several  parts  respectively  devised  to  them  ;  and  that  his 
purpose  was  completely  to  disoose  by  his  will  of  the  whole  of 
his    lands  :    not   meaning   thai,  any   thing   should    be  claimed 
by  his  heir  in  that  character.     And  it   is  by  no  means  impro- 
bable but  that  such  was  his  intent.     But  Mr.  Dampier,  who 
argued  for  the  plaintiff,  felt   that  the  mere  circumstance  of  re- 
stricting the  interest  given  to  the  son  In  his  life,  and  the  giving 
the  remainder  to  the  grandchildren,  generally,  without  such 
restriction,  would  not  be  sufficient;  and,  therefore,  he  endea- 
voured 
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voured  to  shew  that  the  defendant  was  not  entitled  to  the  3-4ths         1808, 
of  the  land  in  question  from  other  parts  of  the  will :  relying       RICHT 
particularly  on  the  devise  of  the  upper  part  of  the  Lain  farm  ;       ex  dem. 
which  provides  that  if  either  of  the  devisees  of  that  part  should      Comptom 
marry,  they  should  have  paid  by  the  other  tzoo  10/.  a-year  during      "gainst 
his  life  ;  contending  that  the  words,  "  to  hate  paid  them  by  the 
others"  used  in  the  clause  respecting  the  upper  part  of  the  Lain 
farm,  and  omitted  in  the  devise  in  question,  must  be  supplied  in 
that  devise  ;  as  there  could  be  no  plausible  reason  assigned  for 
supposing  that  the  testator  meant  to  make  a  different  dispo- 
sition of  one  part  of  the  same  farm  to  certain  of  his  grand- 
children, from  that  which  he  had  made  of  another  part  of  the 
same  farm  to  others  of  his  grandchildren  ;  insisting  on  a  maxim, 
well  known  as  applicable  to  the  moral  character  of  man,  "  nos- 
citur  a  sociis"  as  a  rule  to  be  adopted  in  the  interpretation  of 
wills.     That  the  exposition  of  every  will  must  be  founded  on 
the  whole  instrument,  and  be  made  ex  antecedentibus  et  con- 
sequentibus,  is  one   of  the   most  prominent  canons   of  testa- 
mentary construction  ;  yet,  where  between  the  parts  there  is  no 
connection  by  grammatical  construction,  or  by  some  reference 
express  or  implied  ;  and  where  there  is  nothing  in  the  will  decla- 
rative of  some  common  purpose,  from  which  it  may  be  inferred 
that  the  testator  meant  a  similar  disposition  by  such  different 
parts  ;  though  he  may  have  varied  his  phrase,  or  expressed 
himself  imperfectly  ;  the  Court  cannot   go   into   one  part  of      [  273  ] 
a  will  to  determine  the  meaning  of  another  perfect  in  itself 
and  without   ambiguity,  and    not  militating    with   any   other 
provision  respecting  the  same  subject-matter  ;  notwithstanding 
that  a  more  probable  disposition  for  the  testator  to  have  made 
may  be  collected  from  such  assisted  construction.     If  a  man 
should  devise  generally  his  lands,  after  payment  of  his  debts 
and  legacies,   his  trust  (a)  estates  would  not  pass:  for  in  such 
case  "  noscitur  a  sociis  what  the  land  is  which  the  testator  in- 
tended to  pass  by  such  devise  ;  it  is  clear  he  could  only  mean 
lands,  which  he  could  subject   to    the   payment  of  his   debts 
and  legacies.     But  from  a  testator  having  given  persons  in  a 
certain  degree  of  relationship  to  him  a  fee-simple  in  a  certain 
farm,  no  conclusion,  which  can  be  relied  on,  can  be  drawn, 
that  his  intention  was  to  give  to  other  persons,  standing  in 
the  same  rank  of  proximity,  the  same  interest  in  another  part 

(a)  Roe  v.  Read,  8  Term  Rep,  118, 
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1 80S.        of  the  same  farm.     Where  the  words  of  the  two  devises  are  dif- 

"  ferent,  the  more  natural  conclusion  is,  that  as  his  expressions 

Might  .  . 

ex  dem.       are  variea\  they  were  altered  because  his  intention  on   both 

Compton  cases  was  not  the  same.  (His  Lordship  here  referred  to 
against        what  Lord  C.J.  Wilmot  says  on  this  subject  in  his  Reports, 

Lompton.  j}>  233.)  And,  if  it  be  necessary  to  cite  them,  there  arc  not 
wanting  authorities  to  shew,  where  clauses  in  a  will  are  in- 
dependent, that  the  one  shall  not  govern  the  other,  in  cases 
where  it  is  full  as  probable,  as  in  this  case,  that  the  same 
interest  was  intended  in  both.  If  a  devise  be  in  these  words, 
"  1  devise  Blade-acre  to  J.  S."  Item,  li  I  devise  White- 
acre  to  J.  S.  and  his  heirs ;"  per  Coke,  C.J.  this  is  only  an 
estate  for  life  in  Black-acre;  for  the  item  has  no  dependance 
on  the  first  clause,  but  is  distinct  and  several.    1  liol.  Rep. 

[  274  ~\  369.  pi.  23.  So,  where  a  man  devised  "  to  his  son  Henry  and 
his  heirs  the  house  in  which  he  dwelt.  Item,  to  his  son  Henry 
his  house  in  J.  Item  to  his  son  Henry  his  houses  in  the 
tenure  of  .7.  S.  Item  his  pastures  called  Southfields.  Item  all 
bargains,  grants,  and  covenants,  which  he  had  from  Nicholas 
Webb,  his  son  Henry  should  enjoy  and  his  heirs  for  ever,  and 
for  lack  of  heirs  of  his  body  to  remain  to  his  son  Francis  for 
ever"  It  was  held  that  Henry  took  only  an  estate  for  life  in 
the  Southfields ;  and  that  the  words  were  too  ambiguous  to 
disinherit  an  heir  at  law.  Spirt  v.  Bencc,  Cro.  Car.  36S.  In 
the  case  of  Coundcn  v.  Clerke,  Hob.  33.  Lord  Hobart  says, 
11  What  warrant  is  there,  when  the  devisor  speaks  sensibly  and 
16  certainly  to  enlarge  his  gift,  for  ought  appeareth,  beyond  his 
"  meaning  ;  which  is  as  great  an  injury  as  to  abridge  his  mean- 
l<  ing"  In  the  late  case  of  Doe  ex.  dem.  Child  v.  Wright  {a), 
the  devise  was  in  these  words  :  "  I  devise  to  my  grandson  James 
"  Wright  all  my  lands,  freehold,  copyhold,  and  leasehold,  in 
"  the  county  of  Essex.  Also  1  devise  to  James  Wright  all  my 
li  estate,  freehold  and  copyhold,  at  Ellington,  in  the  county  of 
u  Huntingdon.  Also  I  give  to  my  grandson  John  Wright  all  my 
"  estate,  lands,  &c.  known  by  the  name  of  the  Coal-yard,  in  St. 
':  Giles's.  Also  I  give  to  my  grandson  James  Camper  (who  was 
"  his  heir  at  law)  the  house  I  now  live  in,  and  all  my  houses 
(t  known  by  the  name  of  the  Castle-yard  in  Holborn,  in  the 
"  tenure  of  G.  O."  This  Court,  and  afterwards  in  the  Court 
of  Common  Pleas,  three  of  the  Judges  were  of  opinion,  that 

(a)  8  Term  Rep.  G4.     1  Neic  Hep.  335.  and  7  East.  25V. 

this 
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this  devise  gave  only  a  life-estate  to  James  Wright  in  the  lands        1808. 

in  Essex  ;  notwithstanding  the  other  devise,  which  gave  him  a         

tee  in  the  lands  in   Huntingdon  :  and   notwithstanding  John  \' 

.  .  .  n  ox  <lem. 

Wright  had  a  fee  in  the  lands  given  him  ;  and  notwithstanding      Comptok 

*  James  Camper,  the  heir  at  law,  would  take  a  fee  in  what  was        against 
devised  to  him.     And  in  that  case,  as  in  this,  the  argument  was     ^omi-tok. 
pressed  that  it  could   not  but  be  supposed  that  the  testator 
meant  to  give  the  same  interests  in  the  dilForont  estates  devised 
to  his  three  grandsons.     The  reasoning  in  those  cases  applies 
to  that  now   under  our  consideration.     The  clauses  here  are 
distinct  and  independent:   there  are  no  words  of  reference  to 
connect  them  ;  and,   without  connecting  them,  no  such  clear 
unambiguous  intention  can  be  collected  from  implication,  as  is 
necessary  to  disinherit  the  heir  at  law.     For  the  testator  might 
mean    that   the    10/.   a  year  should  be  a  charge  on  the  lands  in 
the  hands  of  his  heir,  in  case  of  his  grandchildren  marrying  : 
and   if  the  words  be  not  sullicient  to  create  such  charge  in  the 
hands  of  the  heir,  they  will  not  be  suflicient  of  themselves  to 
give  over  the  estate,  and  create  such  charge   upon  it  in  the 
hands  of  another.     And  if,  according  to  Mr.  Datnpier's  argu- 
ment, on  the  marriage  of  the   several  devisees,  their  shares 
should    be   held   to   go   over  in  fee  to  those  who  should  re- 
main single,  and  in  no  event  to   the  heir  at  law  ;  that  devisee 
who   remained    longest   single,    though    he  should  ultimately 
marry,  would  take  a  fee  in  the  shares  of  all  the  others,  not- 
withstanding   his    having    done    that    which    determined    the 
estates  of  his  brother  and  sisters  :  which  the  testator  hardly 
could  have  intended.     And  though  there  may  be  reasons  for 
thinking  it   improbable    that  he  meant  to  charge  his  person- 
alty with  these  sums  ;    yet    it  has  not  been  denied,  but  that 
the  words  are  sullicient  to  charge  the  personalty,  if  there  be 
no  other  funds  on  which  these  annual  sums  can  be  thrown. 
But  if  that  be  not  so,  it  is  possible  that  a  person,  so  ill  ad- 
vised as  this  testator  appears  to  have  been,  may  not  have  had      [  27G  ] 
any  distinct  fund  or  person  in  his  contemplation,  on  whom  he 
meant  to  lay  the  charge  ;  and  it  is  only  from  the  Court's  see- 
ing it  was  his  intent  to  charge  those  devisees  who  should  re- 
main single,  that  it  could  say,  that  it  was  the  intent  of  the 
testator  that  the  plaintiff  should  take  the  shares  of  these  who 
should  marry.    Another  argument  for  the  construction  insisted 
on  for  the  plaintiff  has  been  taken  from  the  cluuge  of  51.  per 
ami.  in  favour  of  the  testator's  son's  wife,  if  she  should  outlive 
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him.  But  it  must  be  observed,  that  here  is  no  personal  charge 
on  the  devisees,  nor  a  charge  on  the  estates  given  to  them,  which 
might  furnish  an  inference  that  the  intent  of  the  testator  Mas, 
that  the  unmarried  devisees  should  take  the  shares  of  those  who 
might  marry,  from  the  improbability  of  his  meaning  being, 
that  a  burthen  should  be  thrown  on  those  who  might  remain 
single,  by  the  conduct  of  the  others  in  marrying.  But  the  charge 
is  simply  a  charge  of  hi.  a  year  on  each  of  the  farms  ;  a  charge 
which  will  of  course  affect  each  of  the  farms  into  whosesoever 
hands  they  may  go.  Had  the  words  used  by  the  testator  per- 
mitted us  to  construe  the  devise  in  question  as  creating  a  joint 
tenancy,  it  is  possible  that,  by  so  doing,  his  intent,  as  contended 
for,  might  have  been  effectuated  :  but  after  the  several  deter- 
minations (vide  Denn  v.  Gaskins,  Co:cp.  660.)  as  to  the  effect 
in  devises  of  the  words  "  equally  to  be  divided"  and  of  the 
word  "  equally"  without  any  thing  to  controul  their  meaning; 
it  is  impossible  to  say,  (and  so  it  was  admitted  at  the  bar,)  that 
the  devise  in  question  does  not  make  a  tenancy  in  common. 
And,  after  full  consideration,  we  are  of  opinion  that  John  Allen 
Compton,  the  lessor  of  the  plaintiff,  took  no  estate  in  the  3-4ths 
of  the  lower  part  of  the  Lain  farm  ;  and  that  the  postea  must 
be  delivered  to  the  defendant. 
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Tuesday, 
Jan.  26th. 

If  a  man 

place  dan- 
gerous traps, 
baited  with 
flesh,  in  his 
own  ground, 
so  near  to  a 
highway,   or 
to  the  pre- 
mises of  ano- 
ther, that 
dogs  passing 
along  the 
highway,   or 
instinct  into 
attracted,  an 


Townsend,  Clerk,  against  Wathen. 

THE  plaintiff  declared  in  case  ;  and  stated  that  on  the  1st  of 
April,  1800,  and  on  divers  other  days,  &c.  the  defendant 
wrongfully  intended  to  catch,  maim,  and  destroy,  the  plaintiff's 
dogs,  at  B.,  &c.  placed  and  procured  to  be  placed  divers  traps, 
&c.  in  and  about  a  certain  wood  called  Catteszsood,  there  situ- 
ate, and  near  to  divers  public  highways  and  footways,  and  also 
near  to  divers  grounds  of  the  plaintiff,  and  of  other  persons 
there  situate,  and  procured  to  be  placed  pieces  of  flesh  and 
other  strong  smelling  things  in  and  about  the  said  traps,  &c, 
and  continued  the  said  traps  and  pieces  of  flesh,  &c.  for  a  long 

kept  in  his  neighbour's  premises,  must  probably  be  attracted  by  their 
the  traps;  and,  in  consequence  of  such  act,  his  neighbour's  dogs  be  so 
d  thereby  injured,  an  action  on  the  case  lies. 

2  time, 
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time,  &c. ;  and  continued  the  same  there  in  the  day-time,  &c. ;         1808. 
and  also,  on  the  several  days  and  times,  procured  to  be  trailed   _ 
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pieces  of  flesh,  and  other  strong  smelling  things,  along  the  aecdntt 
ground  about  the  said  traps,  &c.  so  laid  as  aforesaid  ;  and  from  YYatuen. 
the  said  highways,  footways,  and  grounds,  towards  and  into  the 
said  traps,  &c.  By  reason  of  which  premises  on  the  several 
days,  &c.  at  B.  aforesaid,  divers  dogs  of  the  plaintiff,  then  and 
there  lawfully  going  along  the  said  public  ways,  &c.  and  others 
of  the  plaintiff's  dogs  then  and  there  lawfully  being  in  his  said 
grounds,  and  others  of  them  in  the  said  grounds  of  other  per- 
sons, were,  by  the  scent  of  the  said  flesh  and  other  things  so 
placed  and  trailed,  enticed  from  the  said  highways,  footways, 
and  grounds,  respectively,  to  the  said  traps,  &c.  and  were 
caught  therein,  and  greatly  wounded,  &c. 

After  a  verdict  for  the  plaintiff,  at  the  trial  at  Gloucester,  be- 
fore A/acdonald,  C.  B.,  it  was  objected  by  Williams,  Serjt.,  on 
a  motion  for  a  new  trial,  that  there  was  no  evidence  of  any  ma-  [  278  ] 
licious  intention  against  the  plaintiff's  dogs,  or  that  the  traps 
were  set  for  the  purpose  of  catching  dogs  in  general ;  and  that 
this  was  necessary  to  sustain  the  action,  the  traps  having  been 
set  in  the  defendant's  own  ground,  on  which  the  plaintiff's  dogs 
must  have  been  trespassing  at  the  time  they  were  taken  ;  and 
the  defendant  having  a  right  to  set  the  traps  there.  And  a  rule 
nisi  was  granted  for  setting  aside  the  verdict  as  against  evi- 
dence ;  but  the  Court  refused  another  rule,  which  was  also 
prayed,  for  arresting  the  judgment:  Ld.  Ellenborough,  C.  J., 
saying  that  the  count  having  charged  that  the  traps  were  wrong- 
fully set  for  the  purpose  of  catching  the  plaintiff's  dogs,  though 
set  in  the  defendant's  own  ground,  no  doubt  that  the  action 
was    maintainable. 

Upon  reading  the  Chief  Baron's  report  of  the  evidence,  in 
this  term,  it  appeared  that  the  plaintiff  and  defendant  lived 
near  each  other  in  the  country.  The  defendant  was  the  ownei; 
of  a  wood  called  Catteswood,  about  a  mile  in  length,  one  end  of 
which  adjoined  the  plaintiff's  grounds,  within  150  yards  of  his 
dwelling-house,  where  he  had  resided  for  about  two  years  last 
past.  Some  time  before  the  plaintiff  went  to  reside  there,  the 
defendant  had  procured  half  a  dozen  traps  to  be  made,  much 
larger  and  stronger  than  those  usually  set  for  catching  vermin, 
which  he  stated  at  the  time  to  be  intended  for  foxes,  or  any  thing 
that  came  in  the  way;  and,  in  fact,  a  sheep  had  been  caught 
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in  one,  and  a  deer  of  the  defendant's  own  in  another  of  them, 
Some  of  these  traps  were  set  in  Catteszcood  by  day  and  by  night, 
and  baited  sometimes  with  fresh,  sometimes  with  stinking;  flesh. 
The  wood  was  intersected  by  several  public  highways  and 
paths  ;  but  the  traps  were  so  set  near  blind  tracks  in  the  wood 
made  by  persons  or  by  sheep.  The  defendant's  gamekeeper 
also  trailed  sheeps'  paunches,  rubbed  with  anniseed,  by  a 
string,  at  some  distance  round  about  the  traps,  (but  this  did  not 
appear  to  have  been  done  from  the  highways,  or  after  the  plain- 
tiff came  to  reside  at  his  house,)  in  order  to  draw  animals  to 
them ;  and  the  defendant  allowed  c2s.  6d.  for  every  fox  or  bad- 
ger, and  Is.  for  every  dog  which  was  killed.  In  one  year  seven 
dogs  had  been  taken  and  killed,  which  the  defendant  was  proved 
to  have  known  and  approved  of.  Catteszcood  was  not  a  pre- 
serve for  game ;  nor  did  the  whole  of  it  belong  to  the  defendant; 
nor  was  any  board  put  up  there  to  warn  persons  of  the  traps  : 
and  the  witnesses  stated  their  opinion,  that  the  traps  could  not 
safely  be  so  baited  and  scented  in  the  day-time  when  dogs  were 
commonly  passing  with  their  owners  through  the  wood ;  and 
that  a  dog,  on  account  of  the  scent,  could  not  pass  along  the 
public  paths  without  danger  of  being  drawn  by  his  instinct  to 
the  traps.  All  this,  which  had  passed  before  the  plaintiff  came 
to  reside  at  his  house,  was  continued  afterwards;  and  at  dif- 
ferent times,  within  the  last  two  years,  several  of  his  dogs  had 
been  caught  in  the  traps  which  were  baited  with  flesh  ;  by  which 
some  of  them  had  been  much  injured,  and  others  entirely  spoil- 
ed :  and  some  of  the  traps  were  set  in  the  wood  so  near  to  the 
plaintiff's  house  that  the  baiting  and  the  anniseed  might  be 
scented  by  his  dogs  which  were  kept  there. 

Dauncey  and  Abbott  were  heard  very  shortly  in  support  of 
the  verdict ;  the  Court  being  desirous  of  hearing  the  "rounds 
of  objection  against  it. 

The  Attorney-General,  Garrow,  (and  C.  F.  Williams,)  in 
support  of  the  rule,  after  observing  that  the  time  of  the  trailing 
round  the  traps  was  not  distinctly  marked  in  the  report ;  and 
that  in  fact  it  had  happened  a  long  time  before  the  plaintiff's 
dogs  were  caught,  (which  was  not  denied)  ;  and  that  there 
was  no  evidence  that  the  traps  were  purposely  set  to  catch  the 
plaintiff's  dogs  ;  contended  the  defendant  had  a  right  to  set  the 
traps  in  his  own  ground,  and  to  bait  them,  for  the  purpose  of 
catching  vermin  ;  and  that  he  was  not  answerable  if  the  dogs 
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of  other  persons  unlawfully  trespassing  on  his  grounds  were        1808. 
caught  in  the  traps.     The  owners   of  dogs  had  only  a   right 
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that  the  dogs  should  pass  along  the  highways,  with  some  a«uinst 
person  to  attend  them  and  restrain  them,  if  such  was  their  \Y  athl.m. 
instinct,  from  hunting  the  woods  in  quest  of  game.  If  indeed 
the  defendant  had  placed  the  traps  so  near  any  of  the  public 
paths  that  a  dog  going  along  there  with  his  master  must, 
notwithstanding  reasonable  care  of  the  master,  in  all  pro- 
bability be  drawn  into  them,  the  defendant  would  be  liable; 
and  so  he  would  if  he  used  means  for  the  purpose  of  decoying 
them  to  the  trap  :  but  here  the  traps  were  set  for  the  lawful 
purpose  of  catching  vermin  in  the  defendant's  own  ground  ; 
and  if  the  owner  of  a  dog  likely  to  traverse  a  wood  in  quest 
of  game  will  carry  him,  or  suffer  him  to  trespass  there,  with- 
out restraint,  he  must  take  the  consequences. 

Lord  Ellenborougii,  C.  J.  It  appears  by  the  evidence 
reported,  that  the  traps  were  placed  so  near  to  the  plaintiff's 
court-yard  where  his  dogs  were  kept,  that  they  might  scent 
the  bait,  without  committing  any  trespass  on  the  defendant's 
wood.  Every  man  must  be  taken  to  contemplate  the  pro- 
bable consequences  of  the  act  he  does.  And,  therefore,  when 
the  defendant  caused  traps,  scented  with  the  strongest  meats, 
to  be  placed  so  near  to  the  plaintiff's  house  as  to  influence  r  o$\  i 
the  instinct  of  those  animals,  and  draw  them  irresistibly  to 
their  destruction,  he  must  be  considered  as  contemplating 
this  probable  consequence  of  his  act.  That  which  might  be 
taken  as  general  evidence  of  malice  against  all  dogs,  coming 
accidentally  within  the  sphere  of  the  attraction  which  he  had 
placed  there,  must  surely  be  evidence  of  it  against  those  in 
particular  which  were  placed  nearest  to  the  source  of  attrac- 
tion and  within  the  constant  influence  of  it.  What  difference 
is  there  in  reason  between  drawing  the  animal  into  the  trap 
by  means  of  his  instinct  which  he  cannot  resist,  and  putting 
him  there  by  manual  force?  If  a  man  knowingly  keep  a  dog 
accustomed  to  bite,  and  any  person  coining  by  chance  in  his 
way  be  bitten,  an  action  lies  against  the  owner,  though  he 
had  no  malice  against  the  particular  individual.  Here  there 
is  evidence  that  the  defendant's  purpose  in  setting  the  traps 
was  to  catch  dogs  in  general,  as  well  as  vermin  ;  for  he  after- 
wards recompensed  his  servant  for  dogs  taken  in  the  traps. 
The  rule,  therefore,  omnis  ratihabilio  retro  trahitur  it  man- 
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1808.        dato  cequiparatur,  applies  to  this  case.     Without,  therefore, 

considering-  what  had  happened  before  the  plaintiff  came  to  his 

against       residence  in  the  defendant's  neighbourhood  ;  when  he  did  come, 

Wathen.  he  came  to  a  place  where  the  mischief  existed  and  continued 
to  operate  within  the  sphere  where  he  might  lawfully  have  his 
dogs,  and  which,  in  fact,  did  afterwards  operate  upon  them  to 
the  plaintiff's  prejudice. 

Grose,  J.  I  think  there  is  evidence  that  the  defendant 
meant  to  set  the  traps  for  dogs  as  well  as  other  animals  ;  be- 
cause when  dogs  were  caught  in  them,  he  rewarded  his  game- 

[  282  ]  keeper  at  the  rate  of  so  much  a  head.  This,  therefore,  was 
fit  evidence  to  be  left  to  the  jury  of  his  intention  to  catch  the 
plaintiff's  dogs  as  well  as  others.  It  is  true  that  the  traps  were 
set  in  his  own  ground;  but  a  man  must  not  set  traps  of  this 
dangerous  description  in  a  situation  to  invite  his  neighbour's 
dogs,  and  as  it  were  to  compel  them  by  their  instinct  to  come 
»        into  the  traps. 

Lawrence,  J.  There  is  no  evidence  of  the  defendant's  hav- 
ing trailed  round  the  traps  while  the  plaintiff  was  residing  at  his 
house  near  the  wood;  but  there  is  evidence  of  the  traps  having 
been  baited  after  he  came  to  reside  there ;  and  this,  so  near  to 
the  plaintiff's  house  as  to  draw  his  dogs  to  them  by  their  scent. 
The  very  object  of  baiting  traps  is  to  draw  animals  towards 
them  by  their  instinct  from  the  course  they  are  pursuing :  when 
therefore  the  defendant  placed  his  traps  so  baited  in  a  situation 
so  near  to  the  plaintiff's  house,  as  that  his  dogs  kept  there 
might  scent  the  bait,  he  must  be  taken  to  have  contemplated 
the  natural  consequence.  He  did,  therefore,  in  the  words  of 
the  declaration,  entice  the  plaintiff's  dogs,  &c. 

Le  Blanc,  J.  The  only  question  now  is  whether  the  evi- 
dence sustains  the  verdict.  If  a  man  will  put  traps  baited  in 
places  so  near  the  highway  as  that  dogs  passing  along  there  will 
probably  be  attracted  by  the  scent  into  the  traps;  that  is  evi- 
dence that  he  does  the  act  for  the  purpose  of  catching  any  dogs 
that  may  happen  to  pass  along  there.  When  the  evidence  is 
that  before  the  plaintiff  came  to  reside  at  his  house,  the  defend- 
ant's gamekeeper  used  to  trail  meat  rubbed  with  anniseed 
round  about  the  traps  ;  it  is  plain,  that  the  intent  was  to  attract 

[  283  ]  all  animals  whose  instinct  was  governed  by  the  scent  into  the 
traps.  Then,  after  the  plaintiff  came  to  reside  at  his  house,  the 
placing  these  baited  traps  so  near  to  the  plaintiff's  premises 

where 
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where  he  kept  his  dogs  as  to  attract  them  by  the  scent,  must  he         1808. 

evidence  to  go  to  the  jury,  that  the  traps  were  placed  there  for  ,„ 

that  purpose.  , 

„,..,,         against 

Rule  discharged.  Watuen. 
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Marker  against    IS  LAKES.  j,'^.  1st. 

IIIS  was  an  action  on  a  policy  of  insurance  on  a  quantity       '■  It 's  no 

of  oil  by  the  shin  Hannah,  at  and  from   Neio  York  to         IC    ? 
J  '  '  neutrality 

Havre  de  Grace,  dated  the  4tli  of  August,  1S03  ;   which   was  for  a  Iieu'trai 

tried  before  Lord  Ellenborough,  C.  J.  at  the  sittings  at  Guild-  ship  to  carry 
hall  after  Hilary  term,  1807,  when  a  verdict  was  found  for  the  enemy's  pro- 
plaintiff  for  457.  c2s.  8d.,  subject  to  the  opinion  of  this  Court  on  P,erty  fr°m 
.  J  '  its  own  to 

the  following  case  :  the  enemy's 

The  insurance  was  effected   on   behalf  of  the   plaintiff,  an  country;  the 
American  citizen  resident  in  America,  and  the  proprietor  of  the  T0>'aSe  aml 
oil.     The  defendant  subscribed  the  policy  for  100/.     The  oil  n°™™e"Ce  of 
was  of  greater  value  than  the  amount  of  all  the  insurances  made       [  284  ] 
upon  it.  The  ship  Hannah  was  an  American  ship,  duly  docu-   a  hostile  de- 
mented, and  sailed  from  New  York  on  the  voyage  insured  on  S(:r,PtI0I1> 
the  4th  ofjulj/,  1803,  with  the  oil  on  board;  and  on  the  17th  of  ™[e°eXpreSs- 
August  following  was  arrested  in  latitude  49  degrees  North,   lyorimpli- 
longitude  8  degrees  West,  (being  in  the  course  of  the  voyage,)  by   edly  forbid- 

The  True  Blue,  a  British  privateer,  and  sent  into  Bristol,  where  ,  en  by  tl)f 

1  law  or  policy 

of  this  country  ;  though  the  neutral  thereby  subject  his  ship  to  be  detained  and  car- 
ried into  a  British  port  for  the  purpose  of  search.  And,  therefore,  a  British  un- 
derwriter, after  condemnation  of  the  enemy's  goods  found  on  board,  and  liberation 
of  the  ship  and  the  rest  of  the  cargo,  is  liable  to  the  neutral  owner  of  goods 
insured  in  the  same  ship  whose  voyage  was  so  interrupted  ;  either  as  for  a  total  loss, 
if  notice  of  abandonment  upon  the  loss  of  the  voyage  be  given  in  reasonable  time  ; 
or  for  an  average  loss  if  such  notice  be  given  out  of  time. 

2.  Where  a  neutral  ship  bound  from  America  to  Havre  was  so  detained  and  brought 
into  a  British  port ;  and  pending  proceedings  in  the  Admiralty  the  king  declared 
Havre  in  a  state  of  blockade,  by  which  the  further  prosecution  of  the  voyage  was 
prohibited  ;  this  was  held  a  total  loss  of  the  voyage,  which  entitled  the  neutral 
assured  to  abandon.     But, 

3.  The  blockade  of  Havre  having  been  publicly  notified  here  on  the  6th  of  Sep- 
tember, and  no  notice  of  abandonment  given  till  the  14th  of  October,  nor  any  excuse 
substantiated  for  not  giving  it  sooner  for  want  of  competent  authority  before,  nor 
any  new  authority  shewn  for  given  it  then;  held  that  the  notice  was  out  of  time: 
and  this,  though  the  plaintiff's  agents  in  this  country  had  no  notice  till  the  17th  of 
October  of  the  decree  for  restoration  of  the  ship  and  goods  in  question,  which  had 
been  pronounced  on  the  8th  of  October, 

she 
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180S.  she  arrived  on  the  30th  of  the  same  month.     Havre  de  Grace 

y is  in  latitude  49  degrees  North,  longitude  six  minutes  East. 

arker.  q      jie  gjgt  Qf  june   1803    the  following  decree  was  issued  by 

against  '                            °                                          J 

Blakes.  the  French  government,  "  1  hat  from  thenceforth  there  shall 

'  not  be  received  into  any  of  the  ports  of  the  French  republic 
'  any  colonial  commodity  coming  from  English  colonies,  nor 
*  any    goods    coming  directly   or   indirectly    from   England.''1 
'  Consequently  all  goods  and  merchandize  of  English  manu- 
"  facture,  or  coming  from  English  colonies,  shall  be  confis- 
"  cated."     On  the  6th  of  Sept.  1803,  the  British  government 
declared  the  port  of  Havre  to  be  in  a  state  of  blockade  ;  and 
such  blockade  has  continued  ever  since.     The  ship  and  cargo 
were  libelled  in  the  Court  of  Admiralty  by  the  captors  :  and  on 
the  8th  of  October  following  the   ship  and  the   oil  in  question, 
and  the  rest  of  the  cargo,  were,  by  a  sentence  of  that  Court, 
ordered  to  be  restored  to  the  use  of  the  owners;  subject  to  the 
payment  of  freight  and  expences,  but  without  costs  or  damages  ; 
except  one  box  of  books,  which  was  condemned  as  French  pro- 
perty ;  and  53  hogsheads  of  bark,  and  3646  pounds  of  whale- 
bone, which  were  then  reserved  for  further  proof,  and  were 
afterwards  condemned  as  lawful  prize  by  the  following  sentence  : 
"  Hannah,  Augustus  Ryan,  9th  Nov.  1804.     No  futher  proof 
[  2S5  ]       '■'•  having  been   exhibited  of  the  property  of  53  hogsheads  of 
"  bark,  and   36461b.  of    whalebone  ;  and   the  Judge,  at   the 
"  petition  of  Bog,  on  motion  of  counsel,  by  interlocutory  de- 
u  cree,  condemned   the  said  goods  as  good  and  lawful  prize  to 
i(  Edzcard  Vincent  Paul,  commander  of  the  private  ship  of  war 
"  True  .Blue,  in  sight  of  his  Majesty's   ship  of  war  Phoenix, 
"  Win.  Baker,  Esq.   commander."     On   the   14th  of  October 
1803,  the  plaintiff's  agents  in  this  country,  who  had  effected  the 
policv,  abandoned  the  oil  in  question  to  the  defendant  and  the 
other  underwriters,  in  proportion  to  their  respective  interests. 
The  agents  of  the  plaintiff  were  apprised  of  the  detention  of 
the  vessel,  and  of  the  suit  in  the  Court  of  Admiralty,  .soon 
after  they   respectively  took  place;  but  were    not  parties    to 
the  suit,  and  did  not  know  of  the  restoration  of  the  vessel  and 
cargo  until  the  17th  of  October,  three  days  after  the  abandon- 
ment.    The  plaintiff's  agents  afterwards  applied  to  the  captain 
of  the  ship  Hannah  to  reload  the  oil  and  convey  it  to  Havre, 
which  he  positively  refused  to  do,  and  declared  that  he  should 
sail  directly  to  Xcic  York.     The  ship  Hannah  cleared  out  at 
Bristol  on  the  'JOlh  of  December.  1803,  for  Ntu)    York,  and  in 

January* 
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January,  1S04,  sailed  for  that  place,  leaving  the  oil  in  ques-         1808. 
tion  at  Bristol.     The  oil  was  afterwards  sold  iti  this  country 
by  agreement,  without  prejudice  to  the  question  between  the  , 

assured  and  underwriters,  to  the  best  possible  advantage  ;  and  Bums. 
the  loss  amounted  in  the  whole  to  45/.  2a\  8i/.  per  cent.,  of 
which  the  freight  and  expences  of  restoration,  paid  under  the 
sentence  of  the  Court  of  Admiralty,  amounted  to  20/.  19.?.; 
that  is,  the  freight  alone  to  12  per  cent.,  the  expences  to  8/.  19.?. 
per  cent.  The  question  for  the  opinion  of  the  Court  was, 
Whether  the  plaintiff  were  entitled  to  recover  the  whole,  or 
any  and  which  of  the  said  sums  ?  If  the  Court  should  be  of  [  2SG  J 
opinion  that  he  was  entitled  to  recover  any  thing,  the  verdict 
was  to  be  entered  accordingly  :  otherwise  a  nonsuit  was  to  be 
entered.  The  case  was  argued  in  last  Michael  mas  term,  when 
Abbott  for  the  plaintiff,  contended,  first,  that  the  insurance 
was  lawful  at  the  time  it  was  made,  being  upon  a  neutral  ship, 
for  a  voyage  from  the  neutral's  country  to  a  port  in  France, 
which  it  was  lawful  for  the  neutral  to  make,  though  France  was 
at  enmity  with  us  ;  and  such  a  voyage  was  not  in  contravention 
of  any  law  of  this  country.  2dly,  That  the  loss  of  the  voyage 
which  entitled  the  assured  to  abandon,  was  derived  from  the 
original  act  of  detention,  without  which  the  ship  and  cargo 
would  not  have  come  within  the  prohibition  of  the  French  de- 
cree of  the  28th  of  June,  1803;  nor  would  the  blockade  of  Havre 
by  the  British  government,  on  the  6th  of  September,  have  ope- 
rated upon  the  voyage  insured.  Then  even  admitting  that  it  was 
lawful  for  a  British  ship  to  bring  the  American  into  a  British 
port,  in  order  to  search  for  enemy's  goods,  yet  it  was  not  unlawful 
for  a  British  underwriter  to  insure  the  neutral  against  the  loss 
and  expences  consequent  on  such  injurious  detention,  after  the 
ship  and  the  goods  in  question  were  restored  by  the  sentence  of 
the  Court  of  Admiralty.  The  neutral  owner  is  in  no  fault  be- 
cause his  goods  are  embarked  in  a  ship  in  which  enemy's  goods 
are  also  loaded.  If  there  had  been  English  goods  on  board  the 
same  ship,  and  a  French  cruiser  had  stopped  the  American,  and 
taken  her  into  another  port,  where  the  English  goods  were 
seized  and  condemned,  and  the  others  liberated,  it  cannot  be 
disputed  but  that  the  underwriters  would  have  been  liable  to 
indemnify  the  expences  incurred  by  the  neutral.  The  cases  of  [  2S7  ] 
Furtadoy.  Rodgers  (a),  Kellnerv.  Lc  Mesurier  (b),  and  Gamba 

(«)  3  Bos.  and  Full.  191.  (b)  -1  East,  396. 

v.  Lc 
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1808.        v.  Le  Mesurier  (a),  which  were  insurances  of  enemies' pro- 

perty,  do  not  apply:  and  in  Lubbock  v.  Potts  (b),  the  Court 

aeainst       seemed  to  think  that  an   insurance  against   British  capture, 

Blakes.  seizure,  and  detention,  generally,  must  be  construed  as  extend- 
ing only  to  cover  unlawful  capture,  &c,  or  that  ever,  extending 
it  to  temporary  lawful  dttention,  without  any  fault  of  the  as- 
sured, it  would  be  good.  2dly,  He  contended  that  the  aban- 
donment was  in  time.  The  ship  and  cargo  were  not  ordered 
to  be  restored  till  the  8th  of  October,  and  on  the  14th  the 
plaintiff's  agents  abandoned  the  goods  insured  to  the  under- 
writers, three  days  before  they  knew  of  the  decree  for  restor- 
ation. That  the  voyage  was  lost  is  clear  ;  and  unless  it  were 
necessary  for  the  assured  to  abandon  immediately  after  notice 
of  the  detention,  or  of  the  blockade  of  Havre  by  our  Govern- 
ment on  the  6th  of  September,  there  seems  no  reason  why  the 
election  should  not  be  open  to  his  agents  while  they  still  re- 
mained ignorant  of  the  event. 

Scarlett,  contra,  contended,  first,  that  at  any  rate  the  plain- 
tiff could  only  recover  for  a  partial,  and  not  for  a  total  loss ; 
the  abandonment  being  out  of  time.  The  principle  to  be  col- 
lected from  all  the  cases  is,  that  where  the  voyage  is  lost,  but 
the  property  is  saved,  the  owner  must  abandon,  if  at  all,  in  the 
first  instance,  and  cannot  wait  to  see  whether  he  can  prosecute 
the  voyage  to  advantage,  and  afterwards  elect  to  abandon  when 
he  finds  he  cannot.  And  therefore,  in  Anderson  v.  The  Royal  Ex- 
change Company(c),  where  notice  of  abandonment  was  not  given 

L  288  J  till  18  days  after  notice  of  the  loss  by  the  agent  of  the  assured, 
it  was  held  too  late.  Now  here  the  vessel  was  detained  on  the 
17th  of  August ;  and  taking  that  to  have  put  an  end  to  the 
voyage,  and  to  have  entitled  the  plaintiff's  agents  to  abandon, 
they  did  not  abandon  till  nearly  two  months  after.  But  if  the 
blockade  of  Havre,  on  the  Cth  of  September,  be  the  event  to  be 
looked  to  as  putting  an  end  to  the  voyage ;  that  was  an  act  of 
our  own  Government,  against  which  the  underwriters  cannot  be 
taken  to  have  insured,  according  to  Hadkinson  v.  Robinson  (d). 
Neither  can  the  French  decree  of  the  21st  o^June,  1803,  be  con- 
sidered as  a  peril  insured  against.  The  question  must,  therefore, 
rest  on  the  ground  of  the  original  detention  ;  and  if  that  put  an 


(a)  4  East,  407-  (0)  7  East,  451. 

(c)  lb.  38.  (d)  3  Bos.  and  Pull.  388. 

end 
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end  to  the  voyage,  the  assured  should,  without  waiting  for  1808. 
events,  have  given  immediate  notice  of  abandonment.  At 
any  rate,  if  the  blockade  by  our  Government  on  the  6th  of  '  .  ' 
September  be  considered  as  a  new  contingency  which  defeated  Blakes; 
the  voyage,  on  which  a  new  right  of  abandonment  attached, 
notice  of  abandonment  should  have  been  given  immediately 
afterwards  ;  and  it  came  too  late  after  the  decree  for  restora- 
tion of  the  goods  on  the  8th  of  October.  But,  2dly,  the  loss 
did  not  happen  from  any  risk  within  the  policy.  The  de- 
tainer of  the  ship  was  clearly  lawful,  and  some  of  the  goods 
found  on  board  were  actually  condemned  as  prize  :  and  the 
policy  does  not  extend  to  indemnify  the  assured  against  the 
consequences  of  a  legal  detention  by  a  British  captor.  The 
law  knows  no  distinction  in  this  respect  between  the  owner  of 
the  ship  and  the  owner  of  goods  on  board  it.  The  latter 
must  take  the  fate  of  the  ship-owner  with  respect  to  insurance. 
If  a  ship  be  not  sea-worth}',  or  be  warranted  neutral,  and  do  [  289  J 
any  act  to  break  its  neutrality ;  though  the  owner  of  goods 
on  board  have  no  controul  over  the  acts  of  the  ship,  and  be  in 
no  fault,  his  insurance  is  equally  avoided.  Furtado  v.  Rod- 
gers  (a)  was  the  case  of  an  insurance  from  Bayonne  to  Mar-  ^ 

Unique  and  back  again,  made  during  peace  ;  and  on  the  break- 
ing out  of  the  war  with  France  afterwards,  the  ship  was  cap- 
tured at  Martinique :  but  the  ground  of  the  decision  there 
was,  that  where  a  British  subject  insures  against  capture  gene- 
rally, there  is  an  implied  exception  of  capture  by  the  authority 
of  our  own  government,  though  subsequently  given.  Kellner 
v.  Le  Mesurier  (b)  followed  upon  the  same  ground.  The  cap- 
ture of  any  neutral  can  only  be  justified  by  the  subsequent  con- 
demnation ;  and  the  captor  acts  at  the  peril  of  disproving  the 
neutrality,  or  shewing  some  just  ground  whereby  the  privilege 
is  forfeited  by  an  act  done  in  prejudice  of  the  belligerent.  If 
a  neutral  ship  act  in  aid  of  the  enemy,  by  protecting  his 
goods,  and  it  be  lawful  for  a  British  ship  to  seize  the  neu- 
tral, and  bring  her  into  port  for  the  purpose  of  search,  and 
the  event  justify  the  seizure  ;  it  is  as  much  against  public 
policy  to  suiler  a  British  subject  to  insure  against  such  seizure, 
and  the  necessary  consequences  of  it,  as  to  insure  against  the 
capture  of  an  enemy's  ship.     This  question  did  not  occur  in 

(a)  3  Bos.  and  Bull.  191.  (b)  4  East.  396. 

Lubbock 
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osainst 


1808.  Lubbock  v.  Potts  (a),  and  what  fell  from  the  Court  incidentally 
in  the  course  of  the  argument  must  be  taken  with  reference  to 
the  case  in  judgment,  which  was  that  of  a  British  ship  insured 

Blakes.  against  British  detention,  &c.  by  which  the  Court  seemed  in- 
clined to  understand  illegal  detention  ;  or  at  least  legal  deten- 
tion, which  was  only  temporary,  but  which  might  oecasion  the 
loss  of  the  market. 

[  290  J  Abbott,  in  reply.     As  to  the  question  of  timely  abandonment, 

there  is  no  precise  period  for  it ;  the  law  only  requires  it  should 
be  made  within  a  reasonable  time.  Now,  till  the  6th  of  Sep- 
tember,  when  Havre  was  declared  to  be  blockaded,  the  assured 
might  have  intended  to  pursue  the  voyage  when  the  ship  and 
cargo  were  liberated  :  but  the  blockade  was  a  new  and  unfore- 
seen occurrence,  arising  out  of  the  detention  of  the  ship  ;  and 
the  question  is,  Whether  it  were  unreasonable  to  wait  after 
that  till  the  11th  of  October  before  the  notice  to  abandon  was 
given  ;  for  as  to  the  French  decree,  it  was  then  doubtful  whether 
it  would  be  deemed  to  apply  to  a  neutral  who  was  forced  into 
an  enemy's  port.  As  to  the  last,  and  principal  point,  Kellner 
v.  JLe  Mesurier  was  certainly  decided  on  the  ground  of  its  be- 
ing enemy's  property ;  for  the  plaintiff  declared  on  a  loss  by 
capture  as  prize  by  the  ling;  and  this  was  relied  on  in  the 
judgment  there  given  (b).  And  all  the  cases  where  the  objec- 
tion has  been  sustained  in  the  case  of  a  neutral  were  founded 
upon  unlawful  acts  done  by  the  neutral ;  which  distinguishes 
those  cases  from  the  present.  Suppose  the  enemy  was  block- 
ading a  port  of  this  kingdom,  and  a  neutral  in  attempting  to 
force  the  blockade  was  taken  ;  though  the  loss  would  be  by  his 
own  act,  yet  a  British  underwriter  would  be  liable.  If  the 
objection  were  to  prevail  on  the  general  ground  in  this  case,  it 
would  in  effect  be  declaring,  that  any  insurance  of  neutral 
goods  from  a  neutral  to  an  enemy's  country,  though  in  a  neu- 
tral ship,  \vas  illegal. 

The  Court,  from  the  extensive  consequences  involved  in  the 
determination  of  the  general  question,  wished  to  have  had  the 

[  291  "  case  argued  again;  but,  understanding  that  the  value  of  the 
property  was  inconsiderable,  and  that  the  parties  were  disin- 
clined to  incur  any  further  expense,  they  said  they  would  con- 
sider of  it,  and  give  their  opinion  another  time.     And  now, 

(a)  7  East,  451.  (y)  4  East,  401. 

Lord 
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liORj)  Ellkniorouoh,  C.  J.  delivered  judgment.  ia<)R- 

This  was  an  action  on  a  policy  of  insurance,  dated  the  1th  of 
August   1 803,  on  a  quantity  of  oil  belonging  to  an  American      ilgainsl 
proprietor,  shipped  on  board  an  American  ship,  the  Hannah,       JJlakls. 
on  a  voynge  to  and  from  New  York  to  Havre  de  Grace.   [After 
stating  the  case,  his  Lordship  proceeded.] 

The  whole  amount  of  loss  claimed  on  the  part  of  the  plaintiff 
is  43/  Vs.Sil.,  consisting  of  20/.  I9.v.,  the  freight  and  expences 
paid    under    the    sentence    of   the    Court    of  Admiralty,    and 
217.  9$.  8//.  the  difference,  I  presume,  between  the  invoice  value 
of  the  oil  in  America,  and  the  proceeds  of  the  sale  here.     The 
defendant  contends,  that  the  plaintiff  is  at  any  rate  not  entitled 
to    recover   the  latter  item   of  loss  ;    his  claim   thereto    being 
merely  founded  on  an  abandonment  which  was  not  made,  as  the 
defendant  insists,  in  due  time.     Hut  he  further  contends,  that 
the  plaintiff  cannot  by  law  recover  at  all,  even  to  the  extent  of 
the  average  loss  of  his  freight  and  expences,  under  this  policy  ; 
and   that  to  allow  of  such  a  recovery   would  be  to  allow  of  an 
indemnity  being  afforded,  through  the  medium  of  British  in- 
surance, to  neutrals,  acting  in  contravention  of  the  interests 
and  policy  of  Great  Britain,  in  the  carrying  of  the  goods  of  its 
enemies.     That  in  so  doing  the  neutral  had,  in  effect,  violated 
the  duties  of  his  neutrality,  and  assumed  a  hostile  character  in 
respect  to  this  country.     But  it  does  not  appear  to  us  that  this 
general  objection   to   the  plaintiff's  right  to  recover    is    well 
founded.    The  American  was  at  liberty  to  pursue  his  commerce       [  292  ] 
with  France,  and  to  be  the  carrier  of  goods  for  French  subjects; 
at  the  risk  indeed  of  having  his  voyage  interrupted  by  the  goods 
being  seized  ;    or  of  the  vessel  itself,  on  board   of  which  they 
were,  being   detained,  or  brought   into  British  ports,  for  the 
purpose  of  search  :    but  the  mere  act  of  carrying  such  enemies' 
goods  on  board  his  vessel  constituted  no  violation  of  neutrality 
on  the  part  of  the  American ;    nor  did  the  arrest  and  detention 
of  his  vessel,  for  the  purpose  of  search  and  eventual  condemn- 
ation of  the  goods  which  might  be  found  on  board   belonging 
to  the  enemy,  form  any  breach  of  our  duty  towards  the  Ame- 
rican.    The  indemnity  sought  under  the  policy   in  this  case  is 
not  an  indemnity  to  an  enemy  or  to  a  neutral   forfeiting  his 
neutrality  by  an  act  hostilely  done  by  him  against  the  interests 
of  Great    Britain;    but  an   indemnity   to  a  neutral,    as   such, 
against  the  consequences  of  an  act  innocently  and  allowably 
Vol.  IX.  Q  done 
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1808.        done  by  him  in  the  exercise  of  his  own  neutral  rights  ;    and  a» 
„  innocently  and  allowably  to  a  certain  degree  controlled  and 

against  interrupted  on  our  part,  in  the  exercise  of  our  rights,  as  belli- 
Blakes.  gerents,  against  enemies'  property  found  on  board  the  ship  of  a 
neutral.  These  rights,  though  they  are  in  a  degree  adverse  to 
each  other,  do  not,  therefore,  in  the  exercise  of  them,  necessa- 
rily place  either  party  in  the  situation  of  an  enemy  to  the  other. 
The  various  competitions  for  commercial  advantage  and  supe- 
riority, which  take  place  between  different  nations ;  their 
mutual  exclusions  of  each  other  by  their  respective  municipal 
regulations  ;  are  so  many  acts  of  adverse  policy  and  conflicting 
rights,  exercised  towards  each  other,  but  they  occur  without 
producing  any  breach  of  national  amity.  And  it  has  never  yet, 
[  293  ]  in  any  instance,  that  I  am  aware  of,  been  held  a  breach  of  im- 
plied duty  in  the  subjects  of  either  state  to  lend  their  assistance 
by  insurance  or  otherwise  to  such  rival  or  exclusive  commerce 
or  interests  of  the  other.  Cases  of  express  public  prohibition, 
and  that  degree  of  assistance  to  enemies  which  constitutes  a 
society  in  war  against  any  particular  state,  fall  of  course  under 
a  different  consideration,  and  are  necessarily  to  be  understood 
as  interdicted  subjects  of  insurance  in  every  country  to  which 
this  species  of  contract  is  known.  The  voyage  and  commerce, 
therefore,  in  the  course  of  which  the  vessel  carrying  the  goods 
insured  was  in  this  case  engaged,  not  being  either  of  a  hostile 
description,  nor  in  any  other  way  expressly  or  impliedly  for- 
bidden by  the  law  or  policy  of  this  country,  the  general  ob- 
jection to  the  plaintiff's  recovering  at  all  under  this  policy  of 
assurance  falls  to  the  ground.  Which  brings  the  case  under 
our  consideration  to  this  point,  Whether  the  plaintiff  be  en- 
titled, under  the  circumstances,  to  recover  as  for  a  total  loss,  or 
for  the  freight  and  expences  adjudged  by  the  Court  of  Admi- 
ralty to  be  paid,  as  an  average  loss  only. 

In  order  to  entitle  himself  to  recover  as  for  a  total  loss,  the 
plaintiff  must  establish  two  things  :  First,  That  a  loss  of  the 
zoj/age,  (the  only  description  of  loss  which  can  be  contended 
for  in  this  case,  as  the  goods  themselves  have  been  ordered  to  be 
restored,  and  are  capable  of  being  so,)  was  occasioned  by  the  de- 
tention in  question,  which  continued  until  and  after  the  blockade 
took  place,  which  rendered  the  prosecution  of  the  voyage  to  Havre 
no  longer  practicable  :  and,  secondly,  (supposing  a  loss  so  occa- 
sioned to  be  a  total  loss  "by  detention,"  within  the  policy;)  that 

the 
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the  abandonment  of  the  goods  was  made  in  due  time.  And  1808. 
thinking,  as  we  do,  that  the  impossibility  of  prosecuting  the  R 
voyage  to  the  place  of  destination,  which  arose  during  *and  in  against 
consequence  of  the  prolonged  detention  of  the  ship  and  cargo,  Blares. 
may  be  properly  considered  as  a  loss  of  the  voyage  ;  and  such  *t  20"*  J 
loss  of  voyage,  upon  received  principles  of  insurance-law,  as  a 
total  loss  of  the  goods  which  were  to  have  been  transported  in 
the  course  of  such  voyage;  provided  such  loss  had  been  followed 
by  a  sufficiently  prompt  and  immediate  notice  of  abandonment. 
We  are  of  opinion,  however,  upon  the  authority  of  the  cases 
adverted  to  in  the  argument,  that  this  abandonment  which  was 
made  on  the  14th  of  Oct.  1803,  about  five  weeks  after  the 
blockade  of  Havre  had  been  publicly  notified  ;  the  lateBt  event 
to  which  the  loss  of  voyage  is  capable  of  being  referred  ;  was 
not  made  within  those  reasonable  and  convenient  limits  of  time 
which  the  law  allows  for  this  purpose.  And  it  is  to  be  ob- 
served, that  no  excuse  for  the  lateness  of  the  abandonment  is 
offered  on  the  score  of  any  want  of  competent  powers  in  the 
parties  making  the  abandonment :  as  they  do  not  appear  to 
have  been  furnished  with  any  other  powers  for  this  purpose  at 
last,  than  what  they  must  be  supposed  to  have  originally  pos- 
sessed, if  they  ever  had  any.  The  loss  in  question  must,  there- 
fore, for  want  of  a  timely  notice  of  abandonment,  be  regarded 
merely  as  an  average  loss;  and  the  verdict  must  of  course  be 
restricted  to  the  sum  of  20/.  195.  the  amount  of  the  freight  and 
expences  to  which  the  assured  was  subjected  by  the  sentence  ot 
the  Court  of  Admiralty.  Judgment  for  thatsum3  and  no  more, 
must  be  given  accordingly. 


Q2 
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1808. 
Wednesday, 

Feb.  3d.  "  The  King  against  The  Inhabitants  of  Ripon. 

Anindenture  fTH HE  sessions,  on  appeal,  quashed  an  order  of  justices,  for 

binding  an  J_    rem0ving  Elinor  Forton,  a  pauper,  from  the  township  of 

apprentice  Ripon  in  the  West  Riding  of  the  county  of  York,  to  the  parish 

which  was  of  Darlington  in  the  county  of  Durham;  subject  to  the  opinion 

not  executed  Gf  this  Court  on  the  following  case  : 

by  hersel  ,  rpj^  pauper  Elinor  Forton,  being  23  years  of  age,  was  put 

but  only  by  *.      ;                           .       '           .,   , 

her  father-  apprentice  by  her  father-in-law  with  her  own  consent,  to  one 

in-law  and      Husbands  in  Hunton.     She  was  present  at  the  making  of  the 
the  master,     agreement ;  but  the  indenture  was  only  executed  by  the  master 

*,,°Ug    ,™*     and  her  father-in-law,  but  not  by  herself:    neither  was  it  ever 

ner  consent,  3  J 

does  not  con-  tendered  to  her  for  that  purpose,  though  she  lived  under  it  with 

stituteheran  her  master  for  nearly  1-  months  in  Hunton.    The  sessions  were 

apprentice;     Gf  opinion  that  she  gained  a  settlement  in  Hunton.     But  when 
and  conse-       ,.  n    • 

quentlyno     the  case  was  called  on, 

settlement  The  Court  asked  whether  it  were  possible  to  maintain  this  to 

canbegained  be  a  competent  binding  of  an  adult  who  was  no  party  tothein- 

by  her  under  jen^ure  ■>    The  relation  of  master  and  apprentice  did  not  exist. 

ture>  Park  and  Hullock,  who  were  to  have  argued  in  support  of 

the  order  of  sessions,  admitted  that  they  could  not  support  it. 

Dumpier  and  Scarlet  contra. 

Orders  of  sessions  quashed, 


[  296  ] 
Monday, 

Feb.  lit.  Robinson  qui  tarn  against  Garthwaite. 

A  captain  in    '  T"R  debt  for  penalties  of  100/.  alleged  to  have  becn^incurred 

"". '  ]il.  .     _1_  by  the   defendant   under  the   militia  act  of  the  42  Geo.  3. 
receiving  his  J 

pay  and  con-  c*  ^0.   s.  14.   the  4th  count  of  the  declaration,  on  which  the 

tingent  al- 
lowances before  his  qualification  was  properly  authenticated,  is  not  executing  unypozcer 
directed  by  the  militia  act  of  the  42  G.  3.  c.  &0.  to  be  executed  by  captains,  so  as  to 
bring  him  within  the  penalty  of  the  14th  clause  ;  the  receipt  of  such  pay  and  allow- 
ances not  being  provided  for  by  that  statute,  even  if  any  other  than  acts  of  military 
discipline  were  intended  to  be  so  prohibited.  Though  a  penal  action  be  removed  out 
of  the  proper  county  into  another  for  trial,  yet  the  cause  of  action  must  still  be 
proved  to  have  happened  within  the  proper  county  where  the  venue  is  laid. 

plaintiff 


Gaktii- 

WAITfc. 
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plaintiff  took  a  verdict,  stated  that  the  defendant,   a  captain         4808. 
in  the  2d  royal  Surrey  regiment  of  militia,  executed  certain     ^ 
powers  directed  by  the  statute  to  be  excuted  by  captains,  viz.      qUj  (am 
by  acting  as  a  captain  in  the  said  militia,  without  having  de-        against 
livered  in  such  specific  description  of  his  qualification  as  is  re- 
quired by  the  statute,  whereby,  &c.     The  venue  was  laid  in 
the  county  of  the  town  of  Kingsion-upon-Hull,  and  the  cause 
was  tried  at  York  before  Cfiftmbre,J.,  when  it  appeared  that  the 
defendant    was   duly    qualified   to    hold  his  commission   as   a 
younger  son  of  a  person  seized   of  an  estate  of  above   600/. 
a-year;  but  in  the  first  description  of  his  qualification  sent  in  to 
the  clerk  of  the  peace,  as  required  by  s.  6.  and  12.  of  the  act  there 
was  a  defect  in  omitting  to  state  the  parishes  wherein  the  estate 
Mas  situated,  which  was  afterwards  rectified  by  sending  in  a 
proper  description  of  them.     The  plaintiff  however  proved, 
that  prior  to  the   mistake  being  rectified,  the  defendant  had 
.acted  as  captain  upon  the  parade,  and  at  the  guard-house,  and 
had  also  sat  as  president  of  a  court  martial  ;  but  it  appearing 
afterwards  that  these  acts  were  all  done  in  the  county  of  York, 
where  the  trial  was  had  tinder  the  stat.  38  G.  3.  c.  52.,  and 
not  within  the  county  of  Hull,  where  the  venue  was  laid,  the 
learned  Judge  held,  that  they  could    not  be  received  in  evi- 
dence :   for  though  as  to  the  latter  instance,  the  sentence  of  the 
court-martial  was  afterwards  read  and  executed  at  the  citadel       [  297  "] 
in  Hull,  yet  the  defendant  was  not  proved  to  have  been  pre- 
sent there  upon  the  occasion.     The  only  act  proved  to  have 
been  done   by  the   defendant  in    Hull  previous  to    the  com- 
pletion  of  his  qualification,  and    which  was  contended  to  he 
the   execution  of  a  power  directed   by  the   statute   (a)  to  be 
executed    by   captains,    was  the   receipt   of   his  payment   and 
contingent  allowances,  as  captain,  at  a  banking-house  in  Hull. 
And   on    this   a    verdict    was    taken    for   the    plaintiff  on    the 
4th  count,   with   liberty   to  the  defendant  to  move  to  enter  a 
nonsuit. 

Park  in  the  last  term  moved  for  a  rule  for  entering  a  nonsuit, 
on  the  ground  that  tiie  receipt  of  the  defendant's  pay  and  con- 

(a)  Sect.  II.  enacts,  «  That  if  any  person  shall  execute  any  of  the 
'<  powers  hereby  directed  to  be  executed  by  captains,  not  being  qua- 
"  lined  as  aforesaid,  or  without  having  delivered  in  such  specific  rie- 
"  scription  of  his  qualification  as  before  required,  &c.  he  shall  forfeit 
"  100/."  &c. 

i  tinirent 
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1808.  tingent  allowances  was  not  the  execution  of  any  power  directed 

Robinson  b-V  tIie  statute>  as  no  Provisi°n  was  therein  made  for  any  such 

qui  tarn  payment ;  even  if  the  act  of  receiving  money  could  be  con- 

agatnst  sidered  as  the  exercise  of  a  power.     He  also  moved  in  arrest  of 

(rARTH-  judgment,  because  it  was  not  stated  in  the  declaration  in  what 

WAITE 

way  the  defendant  had  acted  as  captain  ;  so  that  he  had  no  no- 
tice what  he  was  to  answer  ;  and  this  too  in  a  penal  action.  A 
rule  7iisi  was  granted  on  both  points  ;  which  came  on  now  to 
be  discussed ;  when  after  hearing  Topping  and  Richardson, 
who  shewed  cause  against  the  rule, 

7"he  Court  (a)  were  clearly  of  opinion  that  the  rule  for  enter" 
[  298  ]  ing  a  nonsuit  should  be  made  absolute.  This  being  a  penal 
action,  the  clause  giving  the  penalty  ought  not  to  be  extended 
by  construction  beyond  the  plain  words  of  it,  which  confined 
the  offence  to  the  executing  any  of  the  powers  directed  by  the 
act,  without  the  qualification  required.  The  receipt  of  the  pay 
and  contingent  allowances  of  a  captain  was  admitted  not  to  be 
provided  for  by  the  act  in  question,  and  therefore  at  any  rate 
such  receipt  was  no  execution  of  any  power  directed  by  the  act 
to  be  exected  by  captains ;  even  if  any  thing  more  were  in- 
tended by  that  clause  than  to  subject  unqualified  officers  to  the 
penalty  if  they  executed  any  act  of  military  discipline;  which 
Lord  Elleriborough  inclined  to  question. 

Rule  absolute  for 
entering  a  nonsuit. 

(a)   Lazcrence,  3.  was  absent  on  this  day,  assisting  the  Lord  Chan- 
cellor on  the  hearing  of  a  cause  in  the  Court  of  Chancery. 
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P.    r>  Wednesday, 

hillii's  against  Isacon.  j,-  b  3(,^' 

THE  first  count  of  the  declaration  stated,  that  on  the  25th  Iu  a"  actiou 
c    a      -i   innr*  •  r     •    r-    ■  ■    ■  i  011  ttie  case 

of  April,  1800,  a  non  omittas  Jieri  facias  writ  issued  out  a2aj„8t  tne 

of  B.  R.  directed  to  the  sheriff  of  Glamorgan,  by  which  writ  sheriff  for 

the  king  commanded  the  said  sheriff  that  of  the  goods  and   negligentand 

chattels  of  the  plaintiff  in  his  bailiwick  ho  should  cause  to  be  wror,g'ul 
...  ,,  -ii       n  ->-  4 1      i  •  i    t    /-.  •      i      conduct  in 

levied,  as  well  a  certain  debt  of  2o4/.  which  J.  Cameron  in  the  conducting 

said  court  had  lately  recovered  against  him,  as  also  80s.  which  the  sale  of 

were  awarded  to  the  said  J.  (J.  for  his  damages  which  he  had  the  plaintiff's 

sustained  by  occasion  of  the  detaining  the  said  debt,  whereof  the  ^00  .,  u"  or. 

ci  writ  of  ficrt 
plaintiff  was  convicted ;  and  that  the  sheriff  should  have  that  facias  by 

money  before  the  king's  justices,  &c.  on  a  certain  day  therein   which  they 

mentioned,  and  long  since  passed,  to  render  to  the  said  J.  C.       L  ~9^  ^ 

for  his  debt  and  damages,   and  should  have  there  then   that  wereLS0 

...         .  i  much  under 

writ:  which  writ  afterwards,  and  before  the  return  thereof,  to  vaIue  where 

wit,  on  the  29th  of  April,  1806,  was  delivered  to  the  defend-  in  stating  the 

ant,  who  then   and   until  after  the  return   thereof  was  sheriff  substance  of 

of  Glamorgan,  to  be  executed  in  due  form  of  law;  by  virtue  .     '      . 

&      '  #  '      J  countalleged 

of  which  writ  the  defendant,  as  such  sheriff,  before  the  return,  tnat  tne 

seized  and  took  into  his  possession  divers  cattle,  goods,  and  sheriff  was 

chattels  of  the  plaintiff,  of  the  value  of  1200/.,  and  proceeded  commanded 

to  the  sale  thereof,  and  sold  the  same  under  and  by  colour  and  „    „   7  .  . 

J  awarded  to 

pretence  of  the  said  writ  for  prices  amounting  in  the  whole  to  j.  c.  for  his 
a  small  sum,  to  wit,  200/.     And  the  defendant,  not  regarding  damages  sus- 
his duty  in  that  behalf,  as  such  sheriff,  but  wrongfully  intend-  tained  by  oc- 
j         .,.      ,,        ,   •    ,.a.  •     ...  casion  of  the 
ing  to  injure  and  prejudice  the  plaintiff  in  tins  respect,  wrong-  .  .   .  .       , 

fully  and  injuriously  conducted  himself  so  negligently,  deceit-  debt    that  is 

fully,  fraudulently,  and  improperly  in  the  same  proceeding  to  proved  by 

the  sale  of  and  selling   the   said    cattle,  goods,  and  chattels,  the  unt 

.,    ,  ,.     ,    ,  ,,         ,     ,.  ,  ,       which  stated 

upon  that  occasion,  that  by  reason  of  such  his  neglect,  de-  that  ^e  ^Us 

ceitful,  fraudulent,  and  improper  conduct,  the  same  were  sold  were  award- 
for  much  less  than  the  real  value  thereof,  and  that  the  same  edtoJ.  C.  for 
might  and  ought  to  have  been  sold  for  by  him,  had  he  con-  h,s  da,naSes 
ducted  himself  with  due  care  and  diligence,  and  uprightly  and  Ke//Dy  rea, 
properly  in  that  behalf,  viz.  at  prices  amounting  in  the  whole  son  of  detain- 
ing the  debt 
as  fgr  hi»  costs,  &c.  ;  for  ccj/*ara  in  legal  sense  included  in  the  word  damage?, 

to 
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1808.        to  1000/.  less  than  the  real  value,  or  less  than  they   might  or 
„  ousrht  to  have  been  sold  for.     There  were  other  special  counts 

1  II  ILL  I  PS 

against        to  tne  ^e  en"ect :  and  tnere  was  a  fifth  count,  in  trover,  for  so 

Bacon,       many  horses,  &c.  and  pipes  of  wine.     Plea  not  guilty. 

The  case  was  tried  before  3Iacdonald,  C.  B.,  at  Hereford  ; 
and  by  the  words  of  the  writ,  when  produced,  the  sheriff  was 

[  SCO  J  commanded  to  cause  to  be  levied  of  the  plaiHtiff's  goods,  &c. 
u  as  well  a  certain  debt  of  254/.  which  J.  C.  in  the  said  court 
"  had  recovered  against  mm,  as  also  80,9.  which  in  our  same 
"  court  were  awarded  to  the  said  J.  C.  for  his  damages  which 
"  he  had  sustained  as  well  by  reason  of  detaining  the  said  debt, 
"  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
"  behalf  expended,  whereof  the  said  R.  31.  P.  (the  plaintiff)  is 
"  convicted,"  &c.  In  the  result,  the  case  did  not  go  to  the 
jury  on  the  count  in  trover,  but  only  on  the  special  count ;  be- 
tween which  and  the  writ  it  was  objected  that  there  was  a  ma- 
terial variance ;  the  writ  declared  on  stating  the  80s.  to  be 
awarded  to  J.  C.  "  for  his  damages  sustained  by  occasion  of 
'$  the  detaining  the  said  debt ;"  the  writ  proved  stating  the 
80s.  to  be  awarded  "  for  his  damages  as  well  by  reason  of  de- 
"  taining  the  said  debt,  as  for  his  costs  and  charges,  &c." 
The  Chief  Baron  reserved  the  question,  but  let  the  case  go 
to  the  jury,  who  found  a  verdict  for  the  plaintiff  for  500/. 
damages ;  and  the  defendant  had  leave  to  move  to  set  aside  the 
verdict  and  enter  a  nonsuit ;  for  which  he  obtained  a  rule  nisi 
in  the  last  term. 

Dauncey,  Bevan,  Clifford,  Abbott,  and  Peahe,  now  shewed 
cause  against  the  rule.  The  very  words  of  the  writ,  which 
was  only  inducement  to  the  action,  and  not  the  gist  of  it,  need 
not  and  are  not  affected  to  be  stated  in  the  count,  but  it  was 
sufficient  to  state  the  substance  and  legal  effect  of  it  (a).     This 

[  301  ]  differs  the  case  from  Baynes  x.  Forrest  (b), Coy  v.  Ilymas  (c),  and 
other  cases  where  the  record  declared  on  was  the  gist  of  the 
action  ;  and  also  from  Bristow  v.  Wright  (d),  and  other  cases  of 

(a)  Per  Bullcr  J.  in  Gwinnet  v.  Phillips,  3  Term  Rep.  646.  and  in 
Angerstein  v.  Clarke,  4  Term  Rep.  616.  King  v.  Pippett,  1  Term 
Rep.  235.  llendray  v.  Spencer,  ib.  238.  Cuming  v.  Sibley,  ib.  239., 
and  JVarre  \.  Harbin,  1  Ii.  Blac.  113. 

(b)  2  Stra.  892. 

(c)  2  Stra.  1171.  and  Barnes  \.  Constantine,  Veto,  46. 
(</)  Dougl.  665. 

declarations 
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declarations  on  contracts,  for  the  like  reason.     The  costs  are  a        1808. 

part  of  the  damages  sustained  by  the  detention  of  the  debt,  and         

the  word  damages  is  sufficiently  large  to  comprehend  costs.  This 
appears  from  the  old  entries.  Cliff's  Etitr.  850.  pi.  43.  Rast.  j^ut> 
Entr.  194.  pi.  i.  Co.  Entr.  147".  150.  151,  2.  So  in  Co.  Lit. 
257.  a.  where  LAtlleton  mentions  damages,  Lord  Coke  says,  that 
costs  are  included  :  and  in  2  Inst.  288.  he  says,  costs  are  in  law 
so  coupled  together  as  they  are  accounted  parcel  of  the  da- 
mages. The  very  writ  of  fieri  facias  in  debt  (a)  so  considers 
them  ;  for  after  commanding  the  sheriff  to  levy  for  the  damages 
and  costs,  it  directs  him  to  have  that  money  before  the  king  at 
Westminster  to  render  to  the  plaintilf  for  his  debt  and  damnges 
aforesaid.  They  also  cited  for  the  same  purpose  Pilford's 
case  (b),  Wentworth  v.  Squibb  (c),  Ashmorc  v.  Rypley  (</), 
Grenville  v.  Sandwich  (e),  and  Witham  v.  Hill  ( /"). 

There  was  another  point  made  in  argument,  whether,  sup- 
posing the  variance  to  be  fatal,  the  plaintiff  might  not  resort  to 
his  general  count  in  trover,  upon  the  ground  that  the  sale 
having  been  grossly  fraudulent,  and  the  conduct  of  the  officers 
highly  culpable  ;  being  founded,  as  was  alleged,  in  a  conspiracy 
to  despoil  the  plaintiff  of  his  property;  it  avoided  the  protection 
of  the  writ  to  the  sheritf,  under  which  it  was  pretended  to  be 
made.  But  as  it  became  unnecessary  in  the  result  for  the  Court 
to  give  any  opinion  on  this  point,  the  facts  on  which  it  was 
raised  are  not  stated.  The  authorities  referred  to  were  the  six  r  3,>i  1 
carpenters'  case  (g),  where  it  was  resolved  that  where  entry, 
authority,  or  licence  is  given  to  any  one  by  the  law,  and  he 
abuses  it,  he  shall  be  a  trespasser  ab  initio.  Freeman  v. 
Blewitt  (h),  and  20  Vin.  Abr.  501.  pi.  16 

The  Attorney-General,  Jerxis,  Wigley,  and  Hal/,  contra,  in- 
sisted upon  the  variance  between  the  count  and  the  writ  proved  ; 
the  latter  of  which  stated  that  the  damages  were  given  for  two 
things,  the  detention  of  the  debt,  and  the  costs  of  suit  ;  whereas 
the  writ  set  forth  in  the  count  only  alleged  the  damages  to  have 
been  given  for  the  detention  of  the  debt.  It  was  necessary  for 
the  plaintiff  in  charging  the  sheriff  with  negligence  and  impro- 

(a)  2  Imp.  Pract.  405,  6.  (b)  10  Co.  115.  b. 

(c)   1  Lutzv.  640.  (</)  Cro.  Jew.  420. 

(e)  7  Vin.  Abr.  Q6.pl.  12.  and  2  D'Anvert  462. 
(/)  2  Wils.  91.  (g)  8  Co.  146. 

(/»)  Sulk.  409.  and  1  Ld.  Ray.  G32. 

per 
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1808.        per  conduct  in  the  execution  of  a  particular  writ  to  set  out  that 

writ ;  and  the  variance,  it  was  said,  was  in  matter  of  description, 

which  is  fatal,  according  to  the  rule  lately  laid  down  in  Pureed 
against  '  a  J 

Bacon.       v*  Macnamara  (a).     They  observed  that  in  Pilford's  case  (b) 

before  cited,  the  word  damna  was  admitted  to  have  two  several 
significations  in  law;  the  one  proper  and  general, which  included 
costs  ;  the  other  relative  and  strict,  which  excluded  them  :  and 
that  damna  pro  injuria  illatd,  et  pro  expensis  litis,  were  two 
distinct  things  :  and  this  distinction  is  an  answer  to  all  the  other 
authorities  cited,  where  the  word  damna  or  damages  was  used 
in  its  general  signification.  But  in  the  writ  proved  it  is  plain 
that  the  word  costs  is  used  in  contradistinction  or  superaddition 
to  damages  for  the  detention  of  the  debt ;  and,  therefore,  the 
word  damages  must  there  be  taken  in  its  relative  and  strict  sense. 
f  303  ]  If  the  declaration  had  merely  stated,  that  the  plaintiff  had  reco- 
vered so  much  for  his  damages  ;  that  might  have  been  sufficient : 
but  going  on  to  state  that  the  damages  awarded  were  for  detain- 
ing the  debt;  the  allegation  was  disproved  by  the  writ.  The 
cases  of  King  v.  Pippet,  Cuming  v.  Sibley,  Hendray  v.  Spencer, 
and  Warre  v.  Harbin,  were  considered,  whether  rightly  or  not, 
as  allegations  of  substance,  and  not  of  description.  But  in  Rastall 
v.  Stratlon{c),  a  declaration  on  a  judgment  for  costs,  stating  the 
action  to  have  been  brought  against  one  defendant  only,  when  it 
was  against  two,  was  held  to  be  fatal  :  and  yet  the  other  defend- 
ant having  been  outlawed  (d),  judgment  for  the  costs  could  only 
have  been  recovered  by  the  one  who  sued  on  the  judgment; 
and,  therefore,  in  substance  it  was  the  same  thing.  So  in  Savage 
v.  Smith  (e),  in  debt  against  the  bailiff  on  the  stat.  28  Eliz.  for 
extorting  illegal  fees  in  executing  a  fieri  facias  ;  even  assuming 
that  the  plaintiff  need  not  have  set  out  the  judgment  on  which 
the  writ  was  founded  ;  yet  having  set  it  out,  he  was  held  bound 
to  strict  proof  of  it  as  stated. 

Lord  Ellen  borough,  C.J.  Two  points  have  been  made, 
one  of  which  it  is  not  necessary  to  decide;  because  if  the  judge 
did  not  leave  the  case  to  the  jury  upon  the  count  in  trover,  no 
question  can  arise  on  it.  But  if  the  question  had  arisen,  as  at 
present  advised,  I  should  have  inclined  very  strongly  from  the 
argument  1  have  heard  to  have  held,  that  if  the  sheriff,  or  his 


(a)  Ante,  157.         (b)   10  Co.  116.  b.  117.  a.         (c)   1  //.  Blac.  49. 
(J)   Vide  S.  C.  2  Term  Rep.  3CG.  (e)  1  Blac.  Rep.  1101. 

officers 
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officers  acting  for  him,  depart  so  entirely  and  scandalously  1808. 
from  their  duty  in  making  a  mock  sale  of  the  goods  in  the 
manner  which  has  been  represented  to  us,  it  could  not  he  con- 
sidered as  a  sale  in  obedience  to  the  writ  of  fieri  facias,  *but  Baco* 
rather  a  conspiracy  to  despoil  the  plaintilF  of  his  property,  and  *[_  304  ] 
would  bring  the  case  within  the  principal  of  the  six  car- 
penters' case,  and  make  the  sheriff  a  trespasser  ab  initio.  To 
be  sure  the  instances  there  put  are,  with  one  exception,  where 
the  officer  acts  under  a  general  warrant  of  law,  and  not  by  a 
particular  mandate  (a),  as  here  ;  but  one  instance  is  that  of  a 
purveyor  taking  cattle  by  force  of  a  commission  for  the  king's 
use ;  where  the  selling  of  them  afterwards  in  the  market  made 
the  first  taking  wrongful.  This  point  however  is  now  with- 
drawn from  the  consideration  of  the  Court.  With  respect  to 
the  other  point,  on  the  variance,  I  adhere  to  tlie  distinction 
which  was  taken  in  Pnrcell  v.  Macnamara  (/>),  between  allega- 
tions of  matters  of  substance  and  of  description.  If  the  plain- 
tiff had  undertaken  to  set  out  the  writ  in  ipsis  verbis,  or  with 
a  prout  patet,  &c.  it  would  have  fixed  him  to  prove  it  exactly 
as  he  had  described  it :  but  here  all  that  he  undertakes  to  do 
is  to  state  the  substance  of  it,  and  he  does  this  by  stating  that 
the  writ  was  to  levy  254/.  for  the  debt  and  80s.  for  the  damages 
occasioned  by  the  detention  of  the  said  debt  :  and  this  is  sub- 
stantially proved.  The  objection  is  that  by  the  writ  itself  it 
appears  that  the  80s.  was  awarded  for  the  damages  which  the 
plaintiff  had  sustained  as  well  for  detaining  the  debt  as  for 
costs.  But  costs  are  a  consequence  by  the  statute  of  Gloucester 
of  detaining  the  debt,  and  are  part  of  the  damages.  In  con- 
templation of  law  the  word  damages  emphatically  includes  costs. 
It  is  so  considered  by  Lord  Coke,  and  in  the  various  autho- 
rities which  have  been  cited.  Costs,  therefore,  properly  fall 
under  the  nomen  generale  of  damages  ;  and  the  whole  SOs.  may  r  305 
properly  be  stated  as  awarded  to  be  levied  for  damages  sustained 
by  occasion  of  the  detaining  of  the  debt ;  though  if  it  were  ne- 
cessary to  come  to  a  specification  of  the  component  sum  of  80*. 
it  would  appear  that  part  of  it  was  for  the  costs.  The  detention 
of  the  debt  is  the  cause  of  damages  both  in  the  peculiar  sense  of 
the  word,  and  in  respect  of  the  costs.     In  the  case  of  GrenviUe 

(a)  Vide  cases  collected  in  20  Vin.  Abr.  Trespass,  501,  502. 

(b)  Ante,  160. 

v.  Sandwich 


305  CASES  in  HILARY  TERM 

1808.        v.  Sandwich  the  error  imputed  was  only  repelled  on  the  ground 

that  the  damages  included  the  costs. 

Phillips  qhosE  and  Le  Blanc,  Justices,  assented  (a).     The  latter 

o,a(itnst 
Bacon.       observed,  that  it  was  admitted  that  if  the  allegation  had  been 

general,  that  the  80s.  were  awarded  to  the  plaintiff  for  his 
damages,  that  would  have  done.  Then  what  difference  does 
it  make  when  it  is  said  for  his  damages  "  sustained  by  occa- 
sion of  the  detaining  the  said  debt ;"  the  costs  being  a  con- 
sequence of  such  detention,  and  the  law  coupling  them  to- 
gether under  the  general  name  of  damages.  The  substance 
only  of  the  writ  being  set  out,  the  allegation  was  substantially 
proved. 

Rule  discharged. 

(a)  Mr.  Justice  Lawrence  was  absent. 


[   306  ] 

Friday,         GooDRiciiT,  on  the   Demise   of  Ann   Hoskins,  against 
Feb.  5th.  Thomas  IIoskins. 

By  a  bequest  rflHlS  was  an  ejectment  for  a  messuage  and  lands,  called 

of  leasehold      JL    Roskief,  in  the  parish  of  Saint  Allen,  in  the  County  of 

1°  ^',!T'!l      Cornwall,  and  the  demise  was  laid  on  the  13th  of  March,  1805. 

fits  (oldest ) 

son  T.  shall    At  the  trial  at  Bodmin,  before  Graham,  B.,a  verdict  was  found 

ulfainix,  for  the  plaintiff,  subject  to  the  opinion  of  this  Court,  on  the 

and  no  long-  following  case  : 

'  T  /  //  JohnHoskins  was  possessed  of  the  promises  in  question  for  a 
die  in  nn'no-  term  of  99  years,  still  subsisting,  and  also  of  other  leasehold  pre- 
rity,  then  to  mises,  called  Boswellack.  On  the  17th  of  3/arch,  1S00,  having 
J.  or  O.  (his  {vvo  sonSj  Richard  and  Nicholas,  and  Richard  having  nine  child- 
tie  )  o  e'"  ren  °f  Wllom  Thomas,  John,  Richard,  and  Dorothy  were  four; 
ther,  suiviv-  John  IIoskins  made  his  will,  in  which,  after  giving  to  his  wife, 
ing  or  attain-  Ann  IIoskins,  an  annuity  of  10/.  for  her  life,  payable  out  of  his 

ing  21,  as       interest  in  the  leasehold  premises  of  Boswellack,  and  c20l.  worth 

aforesaid  ;  ,  .   ,  . 

with  a  de-ire  °'  suc'1  articles  of  household  furniture  as  she  should  select,  are 

IhatR.zcould  these  words  :  "  1  also  give  and  bequeath  unto  my  beloved  son 
quit  and  de- 
liver up  (he premises  as  aforesaid,  and  confirming  the  bequest  of  them  to  iv.'s  family 
on  his  relinquishment  of  a  certain  claim,  which  he  did  relinquish  :  held  that  T.  on 
his  attaining  '21  took  the  estate  by  necessary  implication;  though  there  was  a  devise 
of  the  residue  to  N.  the  jounger  brother  of  R. 

"  Richard 
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Richard  Jloskins  5  guineas,  and  desire  that  he  may,  as  soon  as         1808. 
"  may  be,  be  paid  his  wife's  distributive  share  out  of  lioswellack, 
"  as  the  same  was  settled  by  bond  made  previous  to  my  marriage  , 

"  with  my  said  wife  Ann.  1  likewise  give  and  bequeath  unto  Hoskins 
"  my  said  son  Richard  the  leasehold  premises  of  Jioskief  in  Saint  against 
"  Allen  aforesaid,  to  hold  the  same  unto  my  said  son  Richard  «OSIti:is' 
"  until  his  son  Thomas  shall  attain  his  age  of  21  years,  and  no  [  307  ] 
"  longer ;  but  in  case  the  said  Thomas  Hoskins  shall  die  in  mino- 
"  rity,  then  my  will  is,  and  1  doherebygive  and  bequeath  the  said 
"  leasehold  premises  of  Roskief  unto  John,  or  RicJiard,  sons  of 
"  the  said  Richard  Jloskins,  or  either  of  them  surviving  orattain- 
"  ing  their  age  of  21  years  as  aforesaid.  And  I  desire  the  said 
"  premises  of  Roskief  may  he  quitted  and  delivered  up  as  aforesaid 
"  by  my  said  son  Richard  Hoskins  accordingly.  My  will  and 
"  meaning  further  is,  and  I  do  hereby  particularly  order  and 
"  direct,  that  in  case  my  said  son  Richard  Hoskins  do  charge 
u  my  executor,  or  claim  or  demand  any  interest  or  compen- 
"  sation  for  the  same,  for  the  sum  which  may  appear  to  be  his 
"  wife's  distributive  portion  out  of  Boswellack,  as  aforesaid ; 
"  or  any  way  attempt  to  defeat  the  purposes  of  my  will ;  I  do 
"  then  and  in  that  case  revoke  the  said  bequest  of  Roskief,  and 
"  all  other  the  legacies  given  him  or  his  family,  and  do  give 
"  him  the  said  Richard  Hoskins,  my  son,  five  shillings  only. 
"  But  if,  on  the  contrary,  my  said  son  Richard  do  quit  all 
"  claim  to  the  said  interest  on  his  wife's  distributive  portion  as 
"  aforesaid,  and  in  every  other  respect  abide  by  the  purposes 
"  of  this  my  will ;  I  do  fully  ratify  and  confirm  the  said  bequest 
"of  Roskief  in  manner  and  form  as  aforesaid,  and  the  other 
"legacies  hereinafter  given  to  his  family.'"  He  afterwards 
gave  some  small  pecuniary  legacies  to  different  relatives  ;  and, 
amongst  others,  three  guineas  to  each  of  his  grandchildren, 
and  seven  guineas  in  addition  to  his  grand-daughter  Dorothy  ; 
and  made  his  son  Nicholas  residuary  legatee  and  executor;  and 
also  directed  him  to  provide  decent  maintenance  for  his  brother 
Richard  during  his  life.  John  Jloskins  the  testator  died  on 
the  12th  of  December,  1804,  possessed  of  the  several  premises 
mentioned  in  his  will ;  leaving  Ann  his  widow,  the  lessor  of 
the  plaintiff,  Richard  his  son,  and  his  three  grandchildren,  [  308  ] 
Thomas,  John,  and  Richard,  surviving  him  :  all  of  whom 
are  now  living.  Nicholas,  the  testator's  son,  whom  he  made 
his  residuary  legatee  and  sole  executor,  died  in  his  lifetime. 
Administration  with  the  will  annexed,  and  administration  of  all 

<roods, 
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goods,  &c.  undisposed  of  by  the  said  will  was  granted  to  Ann 
Hoskins,  the  lessor  of  the  plaintiff,  before  March,  1805.  Thomas 
Hoskins,  the  grandson  of  the  testator,  who  is  about  25  years  of 
age,  entered  upon  the  premises  in  question  on  the  death  of  the 
testator,  and  has  been  in  possession  of  the  same  ever  since.  It 
is  agreed  that  the  want  of  assent  by  the  administratrix  shall  not 
operate  to  the  prejudice  of  Thomas  Hoskins"  claim.  Richard 
Hoskins,  the  testator's  son,  never  did  any  of  those  things,  upon 
the  doing  of  which  the  bequests  to  him  and  his  family  were 
revoked.  If  the  plaintiff  were  entitled  to  recover,  the  verdict 
was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

Dampier,  for  the  plaintiff,  said  that  the  only  question  was, 
Whether  by  necessary  implication  Thomas  Hoskins,  the  defend- 
ant, the  testator's  grandson,  must  take  the  estate  of  Roskief,  as 
certainly  there  was  no  bequest  of  it  to  him  in  terms  :  and  he 
denied  the  necessity  of  such  an  implication  ;  the  testator  having 
given  the  residue  of  his  property,  not  otherwise  disposed  of,  to 
his  son  Nicholas,  whom  he  made  his  executor,  and  charged 
with  the  maintenance  of  another  relation  for  his  life.  The 
estate  is  given  to  the  testator's  son  Richard  until  Thomas  came 
of  age  ;  but  there  is  no  bequest  of  it  at  that  period  to  Thomas 
himself;  though  it  is  given  over  to  his  brothers  if  he  should  die 
before  he  was  of  age.  It  is  probable  that  the  testator  meant  to 
have  given  it  to  Thomas,  when  he  came  of  age ;  but  he  has 
omitted  to  do  so,  and  the  Court  cannot  supply  that  omission,  as 
was  held  in  Chapman  v.  Brown  (a),  where  the  limitation  to  the 
second  son  of  the  brother's  family,  who  were  the  objects  of  the 
testator's  bounty,  was  by  mistake  omitted.  Most  of  the  cases 
where  implications  of  this  sort  have  been  raised  are,  where  the 
devise  was  of  an  estate  of  inheritance  which  was  given  over  to 
the  heir  at  law  of  the  testator  after  the  death,  &c.  of  another ; 
in  which  case  that  other  must  by  necessary  implication  take,  as 
the  intention  of  the  testator  is  expressed  that  his  heir  shall  not 
have  the  estate  till  the  event  has  happened.  But  here  in  the 
events  which  have  occurred  the  leasehold  in  question  will  fall 
into  the  residue  as  undisposed  of.  And  he  referred  to  Ray  man 
v.  Gold  (b),  and  Ilorton  v.  llorton  (c). 

East,  contra,  mentioned  the  case  of  Roe  d.  Bendail  v.  &'o- 
mcrsct  (d)  as  in  point,  which  called  in  question  the  two  last- 


(<z)  3  Burr.  1634.  (6)  Moore  635. 

(rf)  b  Burr.  2608.  and  2  Blac.  Rep.  692. 


(c)  Cro.  Jac.  7  A. 
mentioned 
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mentioned  cases  ;  and  also  referred  to  the  opinion  of  Coke,  J., 
in  Roberts  v.  Roberts  (a).  But  he  was  not  called  upon  to 
argue  the  case  ; 

The  Court  being  clearly  of  opinion  with  the  defendant. 

Lord  Ellenborough,  C.  J.  said,  We  are  glad  to  find  our- 
selves warranted  by  authority  in  putting  a  construction  upon 
the  words  of  the  will  which  it  was  manifestly  the  intention  of 
the  testator  to  express  in  favour  of  his  grandson  Thomas.  For 
he  first  leaves  the  estate  to  his  son  Richard,  the  father  of  Tho- 
mas,  until  his  eldest  son  Thomas  comes  of  age :  and  in  the 
event  of  Thomas  dying  in  his  minority,  he  gives  it  to  his 
younger  brothers.  But  he  desires  that  the  premises  may  be 
quitted  and  delivered  up  as  aforesaid,  by  his  son  Richard  ;  that 
is,  when  Richard's  son  Thomas  came  of  age,  to  Thomas ;  for 
to  whom  else  could  Richard  deliver  up  the  possession  in  that 
event  ?  and  if  Richard  did  what  by  the  will  he  was  directed  to 
do,  and  which  he  is  found  to  have  done,  the  bequest  of  Roskief 
was  confirmed  to  his  family.  To  be  sure  there  is  a  strong  im- 
plication from  the  words  of  the  will  that  the  testator  meant 
that  Thomas  should  have  Roskief  when  he  came  of  age,  though 
it  is  not  so  expressed  in  terms  :  and  the  authorities  bear  out 
this  construction. 

Per  Curiam,  Judgment  of  nonsuit 

to  be  entered. 

(a)  2  Bulstr.  (123.)  113.  and  vide  Goodrightv.  Goodridge,  IViltes, 
369.  and  Coscrfi  case,  Otcen,  29. 


1808. 

GoODRIGHT 

den. 

IIosKIN* 

against 

IIOSKINS. 
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Soulsby  against  Neving. 


Monday, 
Feb.  8th. 


After  a  land- 
las  re- 


THE  defendant,  after  having  held  of  the  plaintiff  a  farm  at 
Hallington  in  Northumberland,  for  \\  years, received  a  re-  lo^'h* 
gular  notice  to  quit  on  the  15th  of  May,  IS06,  and  the  possession  covered  in 
was  then  demanded  of  him  ;  but  he  refused  to  deliver  it  up,  ejectment 

and  held  over  till  the  7th  of  Feb.  1807  ;  whereupon  the  plaintiff  a'ainst  huis 
,  .....  •         ,       ,    „     \  ,  ,  tenant,  he 

brought  his  ejectment  against  the  defendant,  and  recovered  pos-  maymaintain 

debt  upon 
the  stat.  4  Geo.  2.  c.  28.  for  double  the  yearly  value  of  the  premises,  during  the 
time  the  tenant  held  over  after  the  expiration  of  the  landlord's  notice  to  quit. 

l2  session ; 
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1808.        sessioa  :  and  afterwards  brought  his  action  of  debt  (a)  upon  the 
„  ~~~  stat.  4  Geo.  2.  c.  28.  for  double  the  yearly  value  of  the  premises 

SoULSBY 

against  m  tne  »nterva^  between  the  expiration  of  the  notice  to  quit, 
Nkving.  (which  was  the  day  of  the  demise  in  the  ejectment,)  and  the 
time  of  recovering  possession  under  the  ejectment.  And  these 
facts  being  proved  at  the  trial  at  Appleby,  before  Chambre,  J., 
it  was  objected  on  the  part  of  the  defendant,  that  the  plain- 
tiff having  before  recovered  the  premises  by  ejectment,  ami 
thereby  treated  the  defendant  as  a  trespasser,  this  action  of 
debt  upon  the  statute,  in  which,  as  it  was  said,  the  defendant 
was  proceeded  against  as  tenant,  could  not  be  maintained  :  the 
learned  judge,  however,  over-ruled  the  objection,  and  the  jury 
gave  a  verdict  for  440/.  as  for  the  proportion  of  the  double 
yearly  value  :  the  defendant  having  leave  to  move  the  Court 
to  enter  a  nonsuit,  if  the  direction  were  wrong.  A  rule  nisi 
for  this  purpose  was  obtained  in  Michaelmas  term  last,  against 
which 

Park  and  Barrel  now  shewed  cause,  and  observed  that  the 
ground  laid  for  obtaining  the  rule  was  that  after  the  plaintiff  had 
recovered  in  the  ejectment  against  the  defendant,  and  thereby 
treated  him  as  a  trespasser,  it  was  not  competent  to  him  to  bring 
the  present  action  ;  which  was  stated  to  be  founded  on  contract, 
and  in  which  the  relation  of  landlord  and  tenant  was  recog- 
nized :  but  this  they  denied  ;  and  contended  that  the  double 
value  given  to  the  landlord  by  the  statute  4  G.2.  c.  28.  upon 
the  wilful  holding  over  of  a  tenant  after  due  notice  was  by  way 
of  penally,  and  so  it  was  noticed  in  the  statute,  considering  the 
tenant  as  a  wrong-doer  ;  and  therefore  not  inconsistent  with  the 
action  of  ejectment,  in  which  the  recovery  was  had  against  him 
as  a  trespasser.  In  this  action  the  demand  was  not  as  form*/, 
[  312  ]  out  for  tne  double  value  of  the  premises  wrongfully  held  over. 
The  statute  of  the  4  Geo.  2.  is  differently  worded  (b)  from  that 
of  the  11  Geo.  2.  e.  1.9.  s.  IS.  upon  the  same  subject,  and  which 
latter  directs  that  if  a  tenant,  after  giving  notice  to  his  landlord 

(«)  The  declaration  was  in  the  usual  form  ;  alleging  the  demise  to 
and  holding  by  the  defendant  ;  the  demand  of  possession  and  notice 
in  writing  to  deliver  up  the  premises  at  the  end  of  the  term,  on  the 
12th  of  May,  1806  ;  the  subsequent  refusal  of  the  defendant,  and  his 
wilfully  holding  over  for  three  quarters  of  a  year  after  the  12th  of 
May ;  and  the  annual  value  of  the  premises.  Vide  Cobb  t.  Stokes, 
8  East,  358. 

(b)  Timi/tins  v.  Raulinsoft,  3  Burr.  1603.  to 
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to  quit,  hold  over,  he  shall  pay  double  rent.    This  the  Legisla-         1808. 

ture  thought  sufficient  when  the  landlord  is  satisfied  with  the         

continuance  of  the  tenant,  but  the  notice  to  quit  proceeds  only      "  ol  ISBT 

.  against 

from  the  tenant.     But  where  the  tenant  wilfully  holds  over      Nr.viNo 

against  the  landlord's  notice  to  quit,  the  Legislature  by  the  for- 
mer statute  have  given  the  double  value,  by  way  of  penally,  and 
not  as  rent ;  for  in  many  instances  the  double  rent  would  be  no 
compensation  to  the  landlord,  for  being  kept  out  of  possession 
of  the  land,  and  it  might  still  be  advantageous  to  the  tenant  to 
hold  over  at  that  rate.  As  to  the  case  of  Wright  v.  Smith  (a),  it 
was  clearly  not  determined,  as  stated  in  the  marginal  note  of 
the  report,  on  the  ground  that  the  action  for  the  double  value 
did  not  lie  after  a  recovery  by  the  landlord  in  ejectment;  but 
on  the  ground  that  the  statute,  which  was  meant  to  given  penalty 
against  the  contumacy  of  tenants,  did  not  extend  to  a  case 
where,  without  fraud  or  contumacy,  the  tenant  had  held  over 
upon  the  faith  of  a  lease  granted  bond  fide  under  a  power, 
which  turned  out  to  be  invalid. 

Itaineand  Hullock,  in  support  of  the  rule,  contended  that  the 
Legislature  by  thestat.  4  Geo.  2.  only  meant  to  give  the  landlord 
an  election  either  to  consider  the  tenancy  as  continuing,  and  to 
recover  the  proportion  of  double  the  annual  value  by  way  of 
rent;  or  considering  the  tenancy  at  an  end,  and  the  tenant  a  r  313  ] 
trespasser,  to  proceed  by  ejectment,  and  the  subsequent  action 
for  the  mesne  profits  ;  and  in  Cutting  v.  Derby  (b)  the  Court 
considered  this  action  as  standing  in  the  place  of  an  ejectment. 
But  this  is  an  attempt  to  confound  the  two  remedies,  and  to 
recover  double  the  yearly  value  of  the  farm  as  upon  a  con- 
tinuing implied  tenancy,  after  having  treated  the  tenant  as  a 
trespasser  during  the  same  period,  and  ejected  him  upon  that 
ground.  If  the  statute  had  ever  been  considered  as  substituting 
this  remedy  in  the  place  of  the  action  for  mesne  profits,  recourse 
would  always  have  been  had  to  it,  as  the  more  beneficial  remedy 
for  the  landlord ;  and  the  absence  of  all  precedent  to  warrant  it 
after  a  recovery  in  ejectment  affords  a  strong  argument  against 
it.  Though,  in  one  sense,  the  giving  the  double  value  was 
meant  to  operate  as  a  penalty,  yet  it  is  not  strictly  so  ;  for  by 
the  statute  the  tenant  may  be  held  to  bail  for  the  amount ;  which 

(a)  Exchequer,  Easter  term,  1805,  reported  in  5  Esp.  Ni.   Pri. 
Cas.  203. 

(6)  2  Black.  Rep.  1077. 

Vol.  IX.  R  i* 
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1808.        is  never  allowed  in  penal  actions.     The  count  in  debt  for  the 

double  value  may  be  joined  with  other  counts  upon  contracts. 

Soulsby  Lord  Ellen  bo  rough,  C.  J.  There  is  no  incongruity  in  the 

Nevino.      landlord's  bringing  this  action  for  the  double  value  after  a  reco- 
very in  ejectment :  and  the  decision  of  the  Court  of  Exchequer 
in  Wright  v.  Smith  evidently  proceeded  on  the  ground  that  the 
statute  1  G.  2.  only  meant  to  apply  to  the  case  of  a  wilful  and 
contumacious  holding  over  by  the  tenant,  after  notice  to  quit, 
and  not  to  a  bond  fide  holding  over  by  mistake.     The  Legisla- 
ture considered  that  the  single  value  might  not  in  many  cases  be 
[  314  ]       a  compensation  to  the  landlord  for  having  been  kept  out  of  pos- 
session by  the  misconduct  of  the  tenant ;  and,  therefore,  they  gave 
him  double  the  value.     It  has  no  reference  to  any  antecedent 
remedy  which  the  landlord  had  to  recover  possession  by  eject- 
ment, but  is  cumulative.     The  two  actions  are  brought  diverso 
intuitu  :  the  ejectment  is  in  order  to  get  possession  of  the  pre- 
mises wrongfully  withheld  ;  the  action   of  debt  for  the  double 
value  is   in   order   to  indemnify  the  landlord  for  the  wrong. 
Then  came  the  statute  11  G.  2.  c.   19.,  in  which,  where  the 
tenant  gives  the  notice  to  quit,  and  still  holds  over,  the  Legisla- 
ture thought  it  was  sufficient  to  give  the  landlord  double  rent, 
to  be  levied,  sued  for,  and  recovered  in  the  same  manner  as  the 
single  rent  was  :  giving  the  landlord  therefore  a  right  to  distrain 
for  it,  which  is  a  remedy  applicable  only  to  the  relation  of  land- 
lord and  tenant.     And  the  same  statute  recognizes  the  party 
by  the  name  of  tenant,  which  the  first  statute  does  not.     Upon 
the  latter  statute,  therefore,  there  may  be  some  incongruity  in 
applying  the  remedy  for  double  rent  after  the  remedy  by  eject- 
ment, which  treats  the  person  in  possession  as  a  trespasser  ;   but 
there  is  no  incongruity  in  this  case.     And  as  to  the  form  of  this 
action  being  in  debt ;  that  is  not  confined  to  cases  of  contract ; 
for  it  is  the  form  in  which  penalties  on  the  game  laws,  &c.  are 
recovered. 

The  other  Judges  agreed  that  there  was  no  inconsistency  in 
bringing  this  action  after  the  recovery  in  ejectment :  and  Laro- 
rence,  J.  referred  to  Lord  Mansfield's  opinion  in  Doe  d.  Cheney 
v.  Butteyi  («),  which  seemed  to  import  as  much. 

Rule  discharged. 

(a)  Cozvp.  245.  The  printed  report  inadvertently  speaks  of  the 
landlord's  being  entitled  to  double  rent  by  the  stat.  4  Geo,  2.  c.  28., 

instead 
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instead  of  double  value:    with  this  correction  the  passage  will  apply  1808. 

more  strongly.      I  have  a  MS.  note  of  the  same  case  by  Mr.  Justice  

Duller,  in  which  Lord  Mansfield  is  made  to  say,  "  If  both  parties  in-  Soli.sby 
tended"  (i.  e.  by  the  landlord's  receipt  of  the  single  rent  for  a  quarter  ^f"1"  . 
which  became  due  after  the  time  of  the  demise  laid  in  the  declaration  ;) 
"  that  the  tenant  should  continue  in  possession,  there  is  an  end  of  the 
plaintiff's  title  :  but  if  not ;  if  it  were  meant  merely  by  both  that  the 
landlord  should  only  take  the  rent  instead  of  the  double  penalty,  that 
would  not  bar  his  remedy  by  ejectment."  The  same  inadvertency, 
however,  which  has  been  noticed  in  the  printed  report,  seems  after- 
wards to  have  occurred  in  the  MS.,  which  runs  thus:  (by  Lord  Mans- 
field) "There  was  another  case  at  Launccston,  when  Mr.  Justice  Gould 
was  at  the  bar,  where  an  objection  was  taken  that  the  plaintiff  had 
brought  an  action  for  use  and  occupation  for  rent  accruing  due  after 
the  time  of  the  demise,  and  which  action  then  stood  ready  for  trial  : 
and  it  was  said,  that  that  was  an  action  founded  on  promises  on  a  sup- 
posed permission  of  the  plaintiff  to  occupy,  which  was  a  waver  of  the 
notice.  But  the  objection  was  overruled;  and  the  plaintiff  recovered 
in  the  ejectment,  and  afterwards  in  the  action  for  use  and  occupation. 
And  it  was  holden  that  one  of  the  remedies  was  not  a  waver  of  the 
other.  Why  ?  Because  they  were  brought  for  several  demands,  to 
both  of  which  the  plaintiff  was  entitled  :  and  one  did  not  wave  the 
other,  because  after  the  possession  teas  recovered,  the  plaintiff  had  a 
right  to  double  rent,  if  he  had  thought  fit  to  sue  for  it."  I  suspect  that 
by  the  "double  rent"  here  spoken  of  was  meant  double  value ;  for  the 
act  of  the  4  Geo.  2.  is  specifically  referred  to  in  other  parts  of  the  case, 
and  no  mention  made  of  the  11  Geo.  2.:  and  with  that  alteration 
(which  is  besides  confirmed  by  what  fell  from  the  Court  in  the  case  in 
judgment)  this  opinion  is  an  authority  in  point. 

[   316   ] 

t,  .    T  Wednesday* 

Braswell  against  J  eco.  Feb.  loth. 

fa  yHE  Court,  after  hearing  Lazves  against  a  rule  obtained  by   Order  to 

J-     Espinasse.  directed  the  two  writs  of  scire  facias  issued  amend  writs 

upon  a  judgment  (a),  and  the  declaration  in  scire  facias  thereon,       scire  facias 

°  .  .  ...  on  ajudg- 

to  be  amended,  by  stating  the  judgment  and  proceedings  in  the          t  anj 

original  action  to  have  been  against  the  defendant  as  a  common  declaration 

thereon, 
conformably  to  the  judgment  roll. 

(a)  In  drawing  up  the  rule  nisi  the  judgment  was  improperly  stated 
to  be  signed  in  this  cause  ;  but  as  no  judgment  had  been  signed  in  the 
cause  now  before  the  Court,  those  words  were  rejected  as  superfluous. 

R  l2  person. 
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1808.        person,  and  not  as  an  attorney,  conformably  to  the  judgment 

■i roIL 

Bras  well 

against  RuIe  absolute,  (a) 


Jeco. 


(a)  Vide  Perkins,  Administrator,  v.  Petit,  1  Bos.  fy  Pull.  275.  and 
the  cases  there  cited. 


Feb'.l\Qth. '  The  King  against  The  Sheriff  of  London. 

The  sheriff     j  ■  ^HE  defendant  in  theoriginal  action  vvasarrested  on  bailable 

canno   re-        J^   process  indorsed  for  60/.,  and  was  liberated  without  eivino' 
lieve  himself  r.,  ,  .  to        ° 

from  an  at-    any  Da"  bond,  or  paying  the  debt  sworn  to  and  costs  into  the 

tachment  for  hands  of  the  sheriff  under  the  stat.  43  Geo.  3.  c.  46.  s.  2. :    and 

not  bringing    Daji  not  having  justified  in  time,  and  the  sheriff  being  attached, 

.  \    a  rule  was  obtained  on  a  former  day,  calling  on  the  plaintiff  in 

by  payment  ....  . 

of  the  debt     the  original  action  to  shew  cause  why  the  writ  of  attachment 

sworn  to  an  1  should  not  be  set  aside  with  costs,  upon  payment  of  the  sum 

indorsed  on    sworn  to  and  indorsed  on  the  writ,  with  costs  up  to  the  time 

t  in     ti  e  when  the  same  was  tendered  by  the  sheriff;    which  tender  was 

r  317  "j      made  before   the  attachment.      And  in   support   of  this   rule 

stat.  43  G.  3.  Gurney  relied  on  the  late  statute,  which  enabled  a  party  arrested 

c.  46.  5.  %■>     on  mesne  process,  in  lieu  of  giving  bail  to  the  sheriflj  to  deposit 

i  a*'"f.    +  i  „  in  his  hands  the  amount  of  the  debt  sworn  to  and  indorsed  on 
lected  to  take 

the  money  at  the  writ,  together  with  101.  to  answer  the  costs  then  incurred  ; 
the  time  of  on  payment  of  which  the  party  arrested  is  to  be  discharged, 
the  arrest  as  This  sum  the  sheriff  is  directed  to  pay  into  court  at  or  before 
that  act-  b  t  *ne  re*urn  °f  the  writ;  and  if  the  defendant  do  not  put  in  and 
must  pay  the  perfect  bail,  the  money  is  to  be  paid  over  to  the  plaintiff.  This 
whole  debt  rule,  he  contended,  was  calculated  to  put  the  plaintiff  in  the 
and  costs.  same  condition  as  he  would  have  been  in  if  the  money  had  been 
originally  paid  to  the  sheriff.     But, 

Garrow,  contra,  objected  that  the  sheriff,  not  having  done  his 
duty  in  the  first  instance  by  taking  the  amount  of  the  debt  sworn 
to  and  costs,  as  directed  by  the  stat.  43  Geo.  3.  c.  46.  stood  in 
the  same  situation  of  delinquency,  as  he  would  have  done  before 
that  statute  by  liberating  the  party  arrested  without  taking  a 
bail  bond;  and  in  that  case  the  Court  never  relieved  the  sheriff 
from  an  attachment  regularly  obtained,  unless  upon  the  terms 

of 
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of  paying  the  whole  debt  (a)  and  costs.     And  he  suggested  that  1808. 

the  plaintiff's  demand  was  for  150/.  , 

And  of  this  opinion  were  the  Court,  who  referred  it  to  the  e      *G 

Master  to  see  what  was  due  to  the  plaintiff,  and  directed  the  The  Sheriff 

attachment  to  stand  as  a  security  for  what  the  Master  should  of 

find  to  be  due,  and  for  the  costs.  London. 

(a)  He  referred  to    Rex  v.  The  Sheriff  of  Surrey,  7  Term  Rep. 
'239.  and  IIcpjKl  v.  King,  ib.  370. 


[  318  ] 

lVedne$dayy 
In  the  Cause  of  Morrow  against  Davis.  Feb.  10th. 


The  King  against  Davis. 


ON  the  10th  of  March,  1807,  the  plaintiff  and  defendant  in  The  cost*  of 
the  action  entered  into  arbitration  bonds  for  500/.,  which,  a  suit  in 
reciting  that  a  bill  in  Chancery  had  been  filed  against  the  de-  Chancery  dU 
fendant  at  the  suit  of  the  plaintiff  concerning  a  partnership  ac-      icj  b 
count  between  the  defendant  and  the  plaintiff's  late  husband,  award  made 
on  which  certain  proceedings  were  had,  and  that  a  considerable  before  the 

sum  was  claimed  to  be  due  to  the  plaintiff,  and  that  to  ascertain  bankruptcy 

...  .  .  i.      »  i  •  °*  tne  de- 

the  balance,  it  was  agreed  to  refer  the  matter  to  an  arbitrator;  feiKjant  but 

were  conditioned  to  abide  by  and  perform  the  award  concerning  which  costs 

all  matters  and  differences  between  the  parties,  and  all  costs  were  not 

incurred  by  such  suit,  so  that  the  award  should  be  ready  to  be  ta   ,    I'"  a'~ 

ter  he  be- 
delivered  before  the  1st  of  May  next.     The  arbitrator  on  the  came  ^ank- 

30th  of  April  awarded  205/.  to  be  paid  to  the  plaintiff  on  the  30th  rupt,  cannot 

o/'May,  as  the  balance  due  on  the  account,  and  a  moiety  of  the  be  proved 

expences  of  the  award,  and  that  the  defendant  should  pay  all  u"  er.tne 

,  '  ,  ,         .    .     ~,  r\      i      t  a  \.    p  ir       commission, 

the  costs  and  charges  of  the  suit  in  Chancery.  Un  (he  14th  ot  May  ^ut  the 

the  defendant  became  bankrupt,  and  a  commission  issued  against  bankrupt  re- 

him  ;  and  the  commissioners  allowed  the  debt  awarded  to  be  mains  liable 

proved  under  the  commission,  but  not  the  costs  of  the  suit  in    °,  f  a  ," 

Chancery,  which  were  not  then  ascertained.      I  he  defendant  amount  un- 

obtained  his  certificate  on  the  loth  of  January,  180S  ;  and  hav-  der  the 

ing  refused  to  pay  those  costs,  an   attachment  was  sued  out  awa,*d  made 

against  him  for  non-performance  of  the  award,  which  had  been  q      t 

made  a  rule  of  Court. 

Pai'k  now  shewed  cause  against  a  rule  for  discharging  the  de-      r  319  1 

fendant  from  the  attachment;  and  contended  at  first  that  a  debt 

awarded 
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1808.  awarded  to  be  paid  on  a  future  day  after  the  bankruptcy  was  not 
T|  7T  proveable  under  the  commission  ;  and,  therefore,  the  defendant 
against  remained  personally  liable  to  pay  it.  That  the  stat.  7  Geo.  1. 
Davis.  c.  31.,  enabling  debts  on  certain  securities  due  at  a  future  day 
to  be  proved  under  the  commission,  did  not  help  the  case,  as 
that  related  only  to  certain  instruments  or  other  personal  secu- 
rities ;  and  an  award  was  not  named  amongst  them.  In  Baker's 
case  (a)  the  sum  awarded  was  due  before  the  bankruptcy  ;  and, 
of  course,  the  bankrupt  was  entitled  to  his  discharge  by  the  cer- 
tificate. (As  to  the  debt,  the  Court  observed,  that  it  was  clearly 
due  before  the  bankruptcy  ;  the  award  only  ascertained  the 
exact  amount  of  it.  The  only  question  was  as  to  the  costs.) 
lie  then  contended  that  at  any  rate  the  attachment  must  stand 
for  the  amount  of  the  costs  of  the  suit  in  equity,  which  are  only 
constituted  a  debt  by  the  taxation,  and  are  not  proveable  under 
the  commission,  though  the  order  for  taxation  were  made  be- 
fore the  bankruptcy;  according  to  the  case  Ex  parte  Sneaps  (b), 
on  which  he  relied. 

Littkdaie,  contra,  a9  to  the  debt,  said  that  it  existed  before 
the  arbitration  bonds  were  entered  into;  and  not  only  did  the 
bonds  recite  that  a  balance  was  claimed  to  be  due  to  the  plaintiff, 
the  amount  of  which  the  arbitrator  was  to  ascertain  ;  but  also 
that  costs  had  been  incurred  in  the  suit  in  Chancery,  the  payment 
of  which  he  was  to  regulate.  When,  therefore,  the  costs  were 
[  320  ]  awarded  to  be  paid  by  the  defendant,  they  became  a  debt  due 
under  the  arbitration  bond  executed  by  him,  for  which  the  pe- 
nalty was  a  security  before  the  bankruptcy ;  in  like  manner  as  if 
the  preciseamount  had  been  incorporated  into  the  bond.  Where 
authority  is  given  by  one  instrument  to  do  an  act,  which  is  after- 
wards done,  it  is  the  same  as  if  the  particular  act  were  directed 
to  be  done  by  the  original  instrument  (c).  In  Pattison  v. 
Bankes  (d)  a  bond  for  payment  of  an  annuity  for  a  term  of  years 
was  held  to  be  within  the  stat.  7  Geo.  1.  c.  31.  though  the  penalty 
were  not  forfeited  at  the  time  of  the  bankruptcy.  And  as  a  ver- 
dict given  before  the  bankruptcy  attaches  to  it  the  costs,  though 
not  taxed  till  afterwards  ;  so  here  the  award  having  ascer- 
tained the  right  to  the  costs  in  equity  before  the  bankruptcy, 
they  will  follow  the  debt  awarded  in  the  same  manner,  though 

(a)  2  Stra.  1152.         (b)  Co.  Bank.  Laze,  192.     Cull.  B.  L.  107. 
(c)  Johnson  v.  Hodgson^  8  Easty  38.  (d)  Coicp.  540. 

not 
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not  taxed  ;  and  are  consequently  proveablc  under  the  commis-        1808. 
sion  when  ascertained.  ~"~ 

The  Court  inquired  whether  the  case  Ex  parte  Sncaps  had  e  .  1SC' 
ever  been  over-ruled  ;  and  being  answered  that  it  had  not,  and  Davis. 
that  the  practice  since  that  decision  had  always  been  in  con- 
formity to  it :  Lord  Ellenborough  observed,  that  no  argument 
could  put  the  award  of  the  arbitrator  higher  than  the  order  of 
the  Court  of  Chancery  itself:  and  Lord  Thurloi?,  having  in  that 
case  held  that  the  costs  taxed  after  the  bankruptcy  were  not  in- 
choate with  the  order  for  taxation  made  before,  this  Court  could 
not  consider  them  as  inchoate  with  the  award.     Thereupon 

The  Court  directed,  that  on  payment  by  the  defendant  of  the       [  321   ] 
costs  in  the  Chancery  suit,  directed  to  be  paid  by  the  award,  he 
should  be  discharged  from  the  attachment. 


Venbrynen  and  Others  against  Wilson. 

Thursday  y 

THIS  cause  had  been  referred  by  an  order  at  nisi  prim  to 
an  arbitrator  to  assess  the  plaintiff's  damages;  which  he  The  Court 
had  done,  and  the   verdict  was  entered  for  the  sum  awarded  ;   wou'd  n°t 

and  after  an  ineffectual  attempt  on  the  part  of  the  defendant  to  s  a^  JU  ?" 

i  •  »  meiitandex- 

impeach   the   propriety  of  the  arbitrator  s  calculation,  upon  a  ecution  on  a 

rule  which  was  discussed  on  a  former  day  in  this  term  and  dis-  summary  ap- 

charged  ;  Richardson  now  moved  that  judgment  and  execution  plication, 

should  be  stayed  on  bringing  the  money  recovered  by  the  ver-     .  .'  .".~ 
...  .  4-*  ■  plaintiffs 

diet  into  court,  if  the  Court  should  think  that  necessary  ;  upon  after  verdict 

the  ground  that  the  plaintiffs  had,  since  the  verdict,  become  became  alieu 
alien  enemies.  And  being  asked  by  the  Court,  if  he  had  any  enemies. 
case  to  cite  where  they  had  so  interfered  in  a  summary  way; 
he  answered  in  the  negative :  but  said  that,  in  all  cases  where 
an  audita  querela  would  lie,  the  Court  were  now  in  the  practice 
of  giving  summary  relief,  to  avoid  the  expence  of  that  mode  of 
proceeding  (a). 

The  Court,  however,  said  that  if  the  defendant  had  any 
such  remedy  by  law,  he  might  avail  himself  of  it,  if  so  advis- 
ed ;  but  that  they  would  not  interfere  in  the  manner  proposed 
on  such  an  occasion. 

Rule  refused. 

(a)  Vide  Anon.     1  Salk.  93. 
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Thursday, 

Feb.  i ltli.  Collins  against  Poney. 

In  trespass      fTlHE  plaintiff  brought  trespass  against  his  neighbour,  for 

against     e       J^    taking  down  a  portion  of  his  party-wall  between  their 

owner  of  a  °.  r  J \       J 

house  ad-       two  houses  in  the  metropolis,  and  building  upon  it;  but  it  ap- 

joining  to       pearing  that  the  defendant  was  authorized  in  what  he  had  done 

the^  plain-       Dy  the  provisions  of  the  Building  Act,  14  Geo.  3.  c.  78.,  the 

—«.*        i-        plaintiff  was  nonsuited.     And  the  defendant  then  obtained  a 
metropolis       r 

for  taking  rule  calling  on  the  plaintiff  to  shew  cause  why  a  suggestion 

down  his  should  not  be  entered  on  the  roll,  that  this  action  was  brought 

Pa^y*w* .  for  acts  done  in  pursuance  of  the  statute  ;  and  why  the  Master 

on  it  thede-  snou^  n0*  *ax  tne  defendant  his  treble  costs  of  the  action,  and 

fendant  the  costs  of  this  application. 

shewing  at  Garrow  and  Manley  now  shewed  cause,  and  contended  that 
the  trial  that  ^  jQOth  section  of  the  act,  which  gives  treble  costs  to  the  de- 
thorized  in  fendant  if  a  verdict  be  given  for  him,  or  the  plaintiff  be  non- 
doing  the  suited  in  any  action  brought  "  for  any  thing  done  in  pursuance 
thing  com-  of  the  act,"  was  only  intended  to  protect  justices  of  the  peace, 
P  T  t\  or  ot^er  PUD1'C  officers,  who  did  any  thing  by  virtue  of  their 
building  art  offices  in  the  execution  of  the  act ;  though  the  words  of  the 
14G.3.C.78.  clause  are  general,  that  "no  action  shall  be  commenced  against 
is  entitled  to  a  any  person  or  persons,  for  any  thing  done  in  pursuance  of  this 
treble  costs  u  .„  &c  ftnd  lt  does  no(.  exten(j  to  private  persons  like  the 
under  the 
100th  sec-  defendant,  who  take  on  themselves  to  do  the  act  complained  of. 

tion,  upon  a    The  first  forty  sections  of  the  act  regulate  the  mode  of  building 
nonsuit.  *party- walls,  and  point  out  the  manner  of  settling  differences  in 

*-  *  '  the  progress  of  it.  The  41st  section  regulates  the  proportion 
whicli  the  owner  of  the  adjoining  house,  deriving  benefit  from  a 
party- wall  when  built,  shall  pay  towards  the  expense  of  it ;  and 
gives  an  action  to  recover  it,  if  it  be  not  paid,  with  double  costs 
of  suit  to  the  plaintiff,  if  he  recover  the  full  sum  claimed.  Now 
there  could  be  no  reason  for  giving  a  plaintiff,  when  he  sued 
rightfully  for  that  which  the  act  entitled  him  to,  a  less  rate  of 
costs  than  was  given  to  a  defendant  if  wrongfully  sued  for  any 
thing  done  under  the  same  act;  which  shews  that  the  100th 
clause  was  meant  to  apply  to  a  different  description  of  persons. 
Then  follow  some  further  regulations  as  to  building  from  the 
41st  to  the  61st  sections  inclusive.  By  the  62d  section  survey- 
ors are  to  be  appointed,  whose  du4ies  are  pointed  out :  and 

jurisdiction 
J 
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jurisdiction  is  given  to  justices  of  peace  for  the  recovery  of  pe-         1808. 
nalties  by  various  subsequent  clauses  :  and  by  section  87.  dis- 
tresses  are  not  to  be  avoided  for  want  of  form  :  and  by  section        aeainst 
88.  no  action  shall  lie  for  any  irregularity,  if  tender  of  suffi-       Ponky. 
cient  amends  be  first  made.     And  it  was  to  protect  the  justices 
and  other  subordinate  officers  who  were  required  to  do  certain 
acts  in  the  execution  of  the  duties  imposed  on  them,  that  the 
provision  for  treble  costs  was  made  in  the  100th  section. 

The  Attorney -General,  Park,  and  Marryat,  contra,  insisted 
upon  the  general  wording  of  the  100th  clause,  which  extended 
to  cover  any  person  for  any  thing  done  in  pursuance  of  the  act  ; 
and  therefore  included  this  defendant,  though  neither  magis- 
trate nor  surveyor.  If  the  Legislature  had  intended  to  con- 
fine the  protection  to  public  officers,  it  would  have  used  the  [  324  ] 
same  appropriate  words  of  description  as  are  to  be  found  in 
other  acts  having  such  persons  in  view.  The  defendant  would 
have  been  a  trespasser,  unless  for  the  protection  of  the  act :  and 
if  instead  of  pleading  the  general  issue,  (which  is  only  given  by 
the  100th  clause,)  he  had  pleaded  specially,  that  what  he  did 
was  done  in  pursuance  of  the  act,  it  must  have  been  found  for 
him  :  for  if  not  so  done,  there  must  have  been  a  verdict  for  the 
plaintiff. 

The  majority  of  The  Court  agreed  that  the  words  of  the  100th 
clause  were  too  general  and  strong  to  be  gotten  over ;  and 
therefore  considered  this  case  as  falling  within  it,  especially  as 
the  same  clause  gives  the  plea  of  the  general  issue  to  any  de- 
fendant sued  for  any  matter  or  thing  done  in  pursuance  and  by 
the  authority  of  the  act,  by  which  alone  the  defendant  could 
justify  what  he  had  done. 

Le  Blanc,  J.,  who  thought  that  the  case  was  not  within  the 
intention  of  the  Legislature  in  framing  that  clause,  admitted 
that  he  felt  himself  hampered  by  the  general  words  of  it. 
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Special  bail 
in  trover. 


REGULA    GENERAL1S. 

Hilary  Term,  48  Geo.  3.  1808. 

IT  is  ordered,  That  from  and  after  the  last  day  of  this 
present  Hilar?/  term,  no  person  be  held  to  special  bail  in 
an  action  of  trover  or  detinue,  without  an  order  made  for  that 
purpose  by  the  Lord  Chief  Justice,  or  one  of  the  Judges  of 
this  court. 


Friday, 
Feb.  12th. 


Andrews  against  Palsgrave. 


THE  declaration  contained  a  special  count  on  a  loss  by 
barratry,  on  a  policy  of  insurance  on  the  ship  Mercurius, 
at  and  from  London  to  Tobago,  continuing  the  risk  until  the  ship 
was  unloaded  ;  and  also  the  common  counts.  The  defendant 
paid  the  premium  into  court  generally ;  and  at  the  trial  offered 


In  a  special 
count  on  a 
policy,  the 
risk  was 
stated   to 
continue  un- 
til the   ship 
was  unload.   to  Prove  that  by  the  original  terms  of  the  insurance  agreed  to 

ed,and  there  by  the  underwriters  the  risk  was  only  to  continue  for  24  hours, 
were  com-  and  that  it  was  afterwards  altered  by  the  broker  without  their 
knowledge.  But  Ld.  Ellenboroi/gh,  C.  J.,  held  that  the  pay- 
ment of  money  into  court  generally  was  an  admission  of  the  po- 
licy as  stated  in  the  declaration  ;  and  the  plaintiff  had  a  verdict. 
The  next  cause  in  the  paper  at  the  sittings  was  by  the  same 
plaintiff  against  Suart,  another  underwriter  on  the  same  policy ; 
in  which  the  premium  had  been  paid  into  court  upon  the  count 
admission  of   for  money  had  and  received  :  and  the  broker  proving  thealtcr- 

the  contract    ation  to   have  been   made,  as  above  stated,  the  plaintiff  was 

stated  in 

the  special      nonsuited.    The  defendant  Palsgrave  in  last  Michaelmas  term 

count;  and  obtained  a  rule  to  amend  his  former  rule  for  paying  money 
that  it  was 

not  competent  to  the  defendant  to  shew  that  the  policy  by  which  the  risk  was  origin- 
ally made  to  cease  after  the  ship  was  moored  24  hours  in  safety  was  afterwards  altered 
by  the  broker  without  the  defendant's  knowledge.  But  the  defendant  having  after- 
wards obtained  a  rule  to  amend  the  rule  for  paying  money  into  court,  by  confining  it 
to  the  money  counts,  and  for  a  new  trial  on  payment  of  costs  ;  and  the  plaintiff  there- 
upon determining  to  take  the  money  out  of  court,  and  not  to  proceed  further,  is  en- 
titled to  all  the  costs  of  the  action,  and  not  merely  to  the  usual  costs  of  a  new  trial. 

into 


mon  counts : 
held  that 

[  326  ] 
the  premium 
having  been 
paid  into 
court  gene- 
rally was  an 
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into  court,  by  confining  it  to   the  count  for  money  had  and         1808. 

received  ;  and  also  for  a  new  trial  on  payment  of  costs  :  upon         

which  the  plaintiff  determined  not  to  proceed  to  a  new  trial, 

but  to  take  the  money  out  of  court ;  and  upon  the  taxation  of    Palsgrave. 

costs  contended  before  the  Master  that  he  was  entitled  to  tho 

whole  costs  of  the  action  ;  but  having  admitted,  in  answer  to 

the  Master's  inquiry,  that  he  should  have  still  proceeded   to 

trial,  though    the  premium  had  been  paid  into  court  on  the 

common  count  alone,  the  Master  allowed  only  the  usual  costs 

on  a  rule  for  a  new  trial. 

Garrow,  Par/:,  and  Bosanquct  now  shewed  cause  against 
a  rule  obtained  on  a  former  dav  for  the  Master  to  review  his 
taxation ;  insisting  that  it  was  right  ;  or  that  at  any  rate,  if 
the  plaintiff  were  entitled  to  more,  it  could  only  he  the  costs 
up  to  the  time  of  the  original  payment  of  money  into  court. 
But 

The  Court  (stopping  The  Attorney-General  and  Gaselee  in 
support  of  the  rule)  said,  that  when  the  defendant  applied  to 
amend  the  rule  for  paying  money  into  court,  he  applied  for  a  [  327  ] 
favour,  which  he  could  only  have  upon  the  terms  of  paying  all 
the  costs  incurred  since  the  original  rule;  and  that  the  plain- 
tiff was  by  the  terms  of  the  original  rule  entitled  to  the  costs  of 
the  action  if  he  took  out  the  money.  They,  therefore,  made 
the  rule  absolute  to  review  the  taxation. 
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IX   THE 


Court    of     KING'S     BENCH, 

IN 

Easter  Term, 

In  the  Forty-eighth  Year  of  the  Reign  of  George  III. 


MEMORANDUM. 

IN  the  course  of  the  last  Vacation  Sir  Giles  Roolr,  Knt, 
one  of  the  Judges  of  the  Court  of  Common  Pleas,  died  ;  and 
was  succeeded  by  Mr.  Justice  Laxcrence,  who  resigned  his  seat 
on  the  Bench  of  this  Court.  And  in  this  Term  John  Bayley, 
Esq.  Serjeant  at  Law,  was  appointed  a  Judge  of  this  Court, 
and  on  Monday,  the  9th  of  May,  took  his  seat  on  the  Bench, 
and  was  afterwards  knighted. 
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Thursday, 
May  5th. 

By  the  long 
established 
and  recog- 
nized prac- 
tice of  the 


Carrett  against  Smallpage  and  Others. 

IN  an  action  on  the  case  for  an  injury  to  the  plaintiff,  33 
bailiff  of  a  franchise,  the  first  count  of  the  declaration  stated, 
in  substance,  that  the  liberty  and  franchise  of  the  honour  of 
Ponlefract  in  the  county  of  York)  from  time  immemorial,  had 
the  return  of  writs,  and  an  office  of  bailiff,  and  that  the  bailiff 
court,  a  writ  of  right  ought  to  have  within  the  same  the  execution  and   re- 

oi  capias,  turn  0f  fl//anci  singular  writs,  precepts,  and  process,  of  all  and 
with  anon  ,       .,  .     ,.  .    .  ,        ,       ,  r 

o  mitt  as  singular  the  courts,  justices,  commissioners,  and  escneators  ot 

clause,  may  the  king-  and  his  predecessors,  with  divers  fees,  &c.  arising  there- 
issue  in  the  from  :  which  office  during  all  that  time  has  been  granted  and 
nrst  in-  grantable  by  the  person  for  the  time  being  seized  of  the  said 
be  exec  tel  liberty,  &c.  That  no  sheriff  of  the  county  of  York  ought  to 
by  the  sheriff  he  commanded  by  virtue  of  any  writ  (a)  issuing  out  of  B.  R. 
within  a  par-  that  he  should  not  omit  by  reason  of  any  liberty  in  his  (the 
ticular  liber-  sheriff's)  bailiwick,  but  that  he  should  enter  and  take  the  per- 

J.lu  U(  aSr  son  in  such  writ  named,  if  he  should  be  found  within  the  same, 
trie  Jionourof  ' 

Pontefruct  *°  answer,  &c.  unless  a  common  latitat  writ  should  first  have 
in  the  county  issued  out  of  the  same  court,  commanding  such  sheriff  to  take 
oi  York)  the  the  same  person  if  he  should  be  found  in  his  (the  sheriff's) 
which  h  <?  bailiwick,  and  he  should  have  returned,  that  he  had  made  his 
the  execu-  mandate  to  the  bailiff  of  the  said  liberty  to  arrest  such  person 
tion  and  ro-  named  in  the  said  writ,  to  which  the  said  bailiff  had  not  given 
turn  of  writs,  any  answer>  The  count  then  stated  that  the  king  on  the  13th 
prior  writ  of  °^  ^u^">  1^01,  was  and  still  is  seized  in  right  of  his  duchy  of 
Latitat  first  Lancaster  of  the  said  liberty,  &c.  of  Ponlefract,  and  that  by  in- 
issued,  and  a  denture  of  that  date  *  he  granted  and  demised  to  the  plaintiff' 
the  office  of  bailiff  of  the  liberty,  and  the  execution  and  return 
offl//and  singular  writs,  &c.  (as  before)  with  all  and  every 
the  fees,  &c.  arising  therefrom,  habendum  for  31  years  at  a 
certain  rent ;  which  indenture  was  enrolled,  &c. ;  by  virtue  of 
which  the  plaintiff  became  bailiff  of  the  said  liberty,  and  still 
is  in  possession  of  the  said  office  ot'  bailiff,  and  has  the  execu- 
tion of  all  and  singular  such  writs,  precepts,  and  process,  within 


return  made 
by  the  she- 
riil   of  man~ 
davi  lallivo 
qui  indium 
(led it  respon- 
•".-  :  and, 

"ore,  no 

i  on  the 

.  :es  by 

u'liff  of  such  liberty  against  the  party  suing  out  such  writ,  upon  an  allegation 

t  was   zsrongfully,   injuriously,   and  deceitfully  caused   to  be   issued    by  him  to 

nv.age  of  the  bailiff  in  his  office,  Sec. 

(«)  i.  e.  a  special  nun  omitlas  capias  ad  respondendum  writ. 

3\  J  the 
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the  said  honor,  &c.  and   by  reason  thereof  lawfully  entitled        1808. 
to  all  and  every  the  fees,  Sec.  :  yet  that  the  defendants  well        ~~ 
knowing  the  premises,  and  that  no  writ  of  latitat  at  the  suit  of      against 
the  defendant  Smallpage  against  M.  Dormer  had  first  issued  out    Smallpage 
of  B.  R.  to  the  sheriff  of  Yorkshire;  but  intending  to  prejudice    and  Others, 
and  aggrieve  the  plaintiff,  as  such  bailiff,  and  to  deprive  him 
of  the  fees,  &c.  of  his  said  office ;  afterwards,  on  the  23d  of 
July,  1806,  wrong  fully,  injuriously ,  and  deceitfully  caused  and 
procured  to  be  issued  out  of  B.  II.  against  the  said  M.  D.  a 
certain  writ  of  the  king  called  a  non  omittas  capias  (a),  tested 
the  25th  of  June  in  Trinity  term  then  last  past,  according  to 
the  usage  and  practice  of  the  said  court,  directed  to  the  sheriff 
of  Yorkshire,  by  which  he  was  commanded  that  he  should  not 
omit  by  reason  of  any  liberty  in  his  bailiwick,  but  that  he 
should  enter  the  same,  and  take  the  said  M.  D,  Sec,  to  answer 
to  the  defendant  {Smallpage)  of  a   plea  of  trespass,   &c.  ac- 
cording to  the  custom  of  the  said  court  of  2?.  R.  &c.  ;  which 
said  writ  of  non  omittas  capias  the  defendants  afterwards  and 
before  the  return  thereof,  viz.  on  the  30th  of  July,  1806,  wrong- 
fully, injuriously  and  deceitfully  caused  to  be  delivered  to  the 
sheriff  of  Yorkshire  to  be  executed  ;  by  virtue  of  which  writ      [  332  ] 
the  said  sheriff,  without  the  licence  and  against  the  will  of  the 
plaintiff,  afterwards,  and  before  the  return  thereof,  to  wit,  on 
the  9th  of  August,  1806,  entered  into  the  plaintiff's  said  liberty, 
and  caused  the  saidil/.  D.  to  be  taken  within  the  plaintiff's  said 
liberty,  to  answer  to  the  defendant  Smallpage  according  to  the 
exigency  of  such  writ :  whereby  the  plaintiff  lost  and  was  de- 
prived of  divers  fees,   &c.  which  would  have  accrued  and  of 
right  belonged  to  him  as  such  bailiff,  if  he  had  been  commanded 
to  take  the  said  M.  D.,  and  had  caused  him  to  be  taken  within  his 
said  liberty  to  answer,  &c.  The  2d  count  stated  that  the  plain- 
tiff was  lawfully   possessed   of  the  office  of  bailiff  of  the  said 
liberty,  &c.  and  lawfully  entitled  to  the  execution  of  all  writs, 
&c.  for  the  taking  of  any  defendant  at  the  suit  of  any  person 
in  any  action  issuing  out  of  B.  R.  to  be  executed  within  the 
said  liberty,  and  to  all  fees,  &c.  arising  therefrom,  unless  a  re- 
turn should  have  been  made  to  the  court  by  the  sheriff,  &c. 
upon  a  former  writ  issued  out  of  the  same  court,  at  the  suit 
of  such  person,  against  such  defendant,  to  warrant  the  issuing 

(a)  This  was  incorrectly  called  a  non  omittas  latitat  writ  in  the  de- 
claration. 

T  2  of 
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1 808.       of  a  special  writ  called  a  non  omittas,  commanding  such  sheriff, 

'         &c. :  yet  that  the  defendants  well  knowing  the  premises,  and 

against       tnat  no  return  na<l  been  made  to  B.  R.  upon  any  writ  issued 

Smallpage    out  of  the  same  court  at  the  suit  of  the  said  defendant  Small- 

and  Others,  page  against  M.  D.  by  any  sheriff  of  Y.  to  warrant  the  issuing 

of  such  special  non  omittas  writ;  but  intending  to  prejudice 

and  aggrieve  the  plaintiff  as  such  bailiff,  and  to  deprive  him  of 

his  fees,  &c.  on  the  28th  of  July,  1806,  wrongfully,  injuriously, 

and  deceitfully  caused  and  procured  to  be  issued  out  of  B.  R.  a 

non  omittas  capias  writ,  &c.  (as  before.)  Plea,  the  general  issue. 

[  333  ]  The  cause  was  tried  before  Chambre,  J.  at  York,  and  on  the 

♦Charters       part  Df  the  plaintiff  several  charters*  made  in  the  reigns  of 

.    ..     ,,  Ed.  3.  and  Hen.  4.  were  read  from  an  ancient  book  belonging 
ancient  book  °    ° 

of  the  duchy  t°  the  duchy  of  Lancaster,  called  the  Great  Coucher  Book, 
ofLancaster.  to  prove  the  immemorial  existence  of  the  liberty,  and  the  title 
of  the  crown  to  it,  as  part  of  the  duchy.  The  grant  of  the 
office  to  the  plaintiff  was  also  proved,  reciting  a  former  grant 
to  Robert  Parker ;  and  four  counterparts  of  leases  were  pro- 
duced in  1749,  (reciting  one  in  1704,)  1756,  1765,  and  the  last 
in  1786  to  Parker;  all  which  corresponded  with  the  plaintiff's 
lease,  as  set  forth  in  the  declaration,  in  the  description  of  the 
office,  and  of  the  execution  and  return  of  writs,  &c.  The  exe- 
cution of  the  office  was  proved  by  bail-bonds  taken  in  the  name 
of  the  chief  bailiff  of  the  liberty  for  the  time  being  from  1738 
downwards  ;  by  mandates  from  the  sheriff  as  far  back  as  1765  ; 
and  by  parol  testimony  of  the  execution  of  many  such  man- 
dates every  year  in  other  liberties  in  the  county  as  well  as  in  the 
liberty  in  question.  But  most  of  the  witnesses  also  proved, 
upon  cross-examination,  a  very  general  practice  to  issue  and 
execute  writs  of  non  omitlas  capias  within  the  liberty  in  the 
first  instance.  It  also  appeared  that  there  was  a  prison  within 
the  liberty  kept  up  by  the  chief  bailiff,  whose  fee  upon  an  ar- 
rest was  one  guinea.  That  the  writ  in  question  was  executed 
within  the  liberty;  and  that  the  defendant's  attorney  declared 
that  lie  had  issued  the  non  omittas  in  the  first  instance  pur- 
posely to  try  the  right,  and  that  he  would  indemnify  the  de- 
fendant and  his  agent.  It  was  then  objected,  on  the  part  of 
the  defendant,  that  the  plaintiff  had  failed  in  proving  his  ex- 
clusive right  to  the  execution  and  return  of  all  writs,  &c.  in 

the 
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Carrktt 
against 


the  extent  in  which  it  was  averred  in  the  declaration  ;  and  the        1808. 
opinion  of  Lord  *  Hale  in  the  case  of  Sir  Robert  Alkyns  v. 
Clare,  1  Ventris,  406.  was  referred  to,  shewing  certain  writs 
which  the  sheriff  might  execute  within  a  liberty  ;  and  on  this    Smallpacb 
objection  the  plaintiff  was  nonsuited.  and  Others. 

•[  334  ] 

Park,  Topping,  and  Holroyd,  in  last  Michaelmas  term, 
shewed  cause  against  the  rule  for  setting  aside  the  nonsuit ;  in- 
sisting that  the  allegation  in  the  declaration,  that  the  bailiff  in 
the  said  liberty  had  the  execution  and  return  of  all  writs,  &e. 
within  the  same,  was  material,  and  was  laid  too  largely  ;  in- 
asmuch as  there  were  several  exceptions  known  to  the  law, 
and  recognized  in  the  books,  such  as  writs  of  quo  minus 
out  of  the  Exchequer  (a),  writs  of  waste  (b),  of  deliverance 
by  replevin  (c),  of  re-disseisin  (rf),  of  all  writs  to  which  the 
king  is  party  (c),  or  to  which  the  bailiff  of  the  particular 
franchise  is  himself  a  party  (f)  ;  so  of  writs  of  inquiry  (g)y 
and  of  distringas  juratores  (//)  ;  all  of  which  must  be  executed 
and  returned  by  the  sheriff  to  whom  they  are  directed  whether 
within  liberties  or  without.  [Lord  Ellenborough,  Ch.  J.,  ob- 
served, that  in  the  case  of  Sir  Robert  Atkyns  v.  Clare,  in  Vidian's 
Entries,  55.  the  declaration  was  in  the  same  general  form  as 
this  ;  and  no  such  objection  was  taken  ;  though,  as  it  appears 
from  the  report  in  Ventris,  that  case  was  very  much  canvassed 
and  contested.  And  he  asked  whether  the  general  allegation  of 
the  bailiff's  having  the  execution  and  return  of  all  writs,  &c. 
must  not  be  understood  of  all  writs  whereof  such  bailiffs  may  [  335  } 
have  the  return  by  law.]  To  this  they  answered,  that  the 
bailiff  of  this  franchise  might  have  had  the  return  of  all 
writs  by  private  act  of  parliament;  and  after  verdict  it  would 
have  been  taken  that  he  had  proved  his  allegation  by  any  mean 
by  which  it  could  have  been  proved.  But  supposing  the  alle- 
gation to  be  confined  to  all  writs  returnable  by  bailiffs,  still  the 

(a)  Sir  Robert  Atkyns  v.  Clare,   1  Ventr.  399.  406. 

(b)  Ibid,  and  stat.  13  Ed.  1.  c.  14. 

(c)  Stat.  West.  1.  c.  17.     Gilb.  Hist,  of  C  B.  28.  (d)  Ibid- 

(e)  Plozcd.  216.  243.     5  Co.  01.  b.  92. 

(f)  By  analogy  to  the  rule  of  the  common  law  in  like  cases.. 

(g)  b  Com.  Dig.  Retortu  D.  3.  cites  Hob.  83. 
(h)  Ibid,  and  19  7/.  6.  67.  a. 
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claim  would  be  laid  too  largely;  for  the  plaintiff  claims  that 
no  non  omitlas  writ  should  issue  into  his  bailiwick  until  he  him- 
self has  made  default  to  the  sheriff's  mandate  ;  whereas  it  is 
clear  that  it  may,  even  according  to  the  more  ancient  practice 
of  this  Court,  if  the  bailiffof  any  other  liberty  within  the  county 
have  received  the  sheriff's  mandate  and  made  no  return. 

But  if  the  nonsuit  could  not  be  sustained  on  this  ground, 
still  they  contended  that  the  Court  would  not  send  the  cause 
to  a  new  trial,  if,  on  principle,  the  action  were  not  maintain- 
able. And  they  urged  that  the  practice  of  the  Court,  which 
had  existed  at  least  since  the  year  1739,  of  issuing  non  omittas 
writs  in  the  first  instance,  had  sanctioned  the  right  to  do  it,  at 
least  so  far  as  to  secure  the  party  suing  out  such  a  writ,  ac- 
cording to  the  custom  of  the  Court,  from  answering  for  it  as  a 
wrong  doer.  In  1739,  the  bishop  of  Ely  put  up  a  notice  in 
the  K.  B.  office  («),  warning  the  officers  of  the  Court  against 
issuing  non  omittas  writs  into  his  franchise  of  El?/,  without 
first  issuing  previous  process  to  warrant  the  same ;  on  which 
a  mandaxi  ballixo  was  returned  by  the  sheriff  and  filed,  and 
threatening  with  an  action  any  officer  who  did  the  like  again  : 
but  in  fact  no  action  was  brought,  though  the  practice  con- 
tinued as  before.  It  was  always  considered  (b)  that  if  a  jieri 
facias  or  capias  were  awarded  to  the  sheriff,  and  he  made  his 
mandate  to  the  bailiffof  a  liberty  having  return  of  writs,  who 
made  no  answer,  another  writ  might  issue  to  the  sheriff  with 
a  clause  of  non  omittas  propter  aliquam  libertatem,  by  virtue 
of  which  he  might  seize  the  goods  or  arrest  the  body  of  the 
debtor,  not  only  within  that  liberty,  the  bailiff  of  which  had 
made  default  to  the  mandaxi  ballixo,  but  also  within  any  other 
liberty  in  the  county  ;  though  the  bailiff  of  such  other  liberty 
had  made  no  such  default.  The  same  is  stated  to  have  been 
practised  in  K.  B.  in  Gilbert's  Hist.  ofC.  B.  29. :  though  in 
C.  B.  it  is  otherwise  ;  for  there  the  non  omittas  process  recites 
the  common  capias,  and  the  sheriff's  return  of  mandaxi  ballixo 
qui  nullum  dedit  responsum,  and  then  it  empowers  the  sheriff 
to  enter  that  liberty.  The  practice,  however,  of  issuing  the 
non  omittas  process  in  the  first  instance  has  been  long  esta- 
blished, and  is  recognized  in  all  the  modern  books  of  prac- 


(a)  Vide  Rules  andOrders  of  K.  B.  Trin.  1739. 

(b)  Co.  92. 
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ike  (a);  and  was  lately  confirmed  by  the  Court  (b),  upon  an        1808. 
application  by  the  bailiff  of  this  very  liberty  to  restrain  the  is-        ~ 
suing  of  non  omitlas  writs  in  the  first  instance  ;  which  was  re-        aeainst 
fused:  and  such  practice,  being  in  furtherance  of  justice,  and    Smali.paue 
to  prevent  delay,  ought  not  now  to  be  overturned  after  the  ex-    and  Oihcrs. 
perience  of  near  a  century  in  its  favour.     The  issuing  of  the 
writ  is  in  some  respect  the  act  of  the  Court,  though  at  the  sug- 
gestion of  the  party ;  and,  if  it  were  irregularly  issued,  the 
party  grieved  should  rather  have  applied  to  the  Court  to  quash 
it,  quia  improvide  emanavit,  than  bring  an  action  against  the 
party  who  sued  it  out,  thereby  treating  him  as  a  wrong  doer. 
For  at  least  the  process  is  legal,  otherwise  the  party  arrested 
under  it  might  maintain  trespass  ;  which  clearly  he  cannot  do. 
It  is  not  a   void  process,  like  a  testation  writ  issued  without  a 
prior  writ  to  warrant  it,  which  would  make  the  party  executing       [  337  ] 
it  a  trespasser ;  though  the  Court,  on  application  in  such  a  case, 
would  afterwards  order  such  prior  writ  to  issue  antedated,  in 
order  to  authorise  the  testatum  writ. 

Lord  Ellen  borough,  C.  J.,  at  the  conclusion  of  the  argu- 
ment of  the  defendant's  counsel  on  shewing  cause  in  the  last 
term,  addressing  himself  to  the  plaintiff's  counsel  upon  this 
last  ground  of*  objection,  said,  If  this  action  can  be  maintained, 
I  see  no  reason  why  an  action  may  not  lie  against  a  party  for 
issuing  a  writ  of  latitat  without  a  prior  bill  of  Middlesex  to 
warrant  it ;  for  what  else  but  the  practice  of  the  Court  has 
made  the  latitat  issuable  in  the  first  instance  ?  but  time  has 
run  upon  the  one  practice  and  the  other,  and  has  legitimated 
them  both.  The  case  of  the  latitat  is  even  stronger  than  this 
of  the  non  o}n;/las  writ;  for  that  contains  a  suggestion  of  facts 
which  are  not  true,  namely,  the  issuing  of  the  former  process, 
and  its  return,  Sec.  The  Master  has  furnished  us  with  his 
note  of  what  passed  on  the  application  to  this  Court,  in  Mich. 
37  Geo.  3.  which  has  been  alluded  to.  ["  Mich.  31  Geo.  3. 
Mr.  Erskinc  applied  to  the  Court,  on  behalf  of  Mr.  Lang,  of- 
ficer of  the  liberty  of  Ponlefract,  to  restrain  the  officers  of 
this  Court  from  issuing  non  omittas  latitats,  without  having  a 
previous  writ  directed  to  and  returned  by  him.     The  Court, 

(a)  Vide  1  Tidd's  Pract.  ch.  4.     Imp.  Nezc  Inslr.  Clcr.  7th  edit. 
178.     Lillys  Pract.  Reg.  tit.  Non  Omitlas. 
(Z>)  Vide  post. 
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on  the  application  to  the  master,  finding  it  had  been  an  uni- 
versal practice  to  issue  the  non  omittas  writs  in  the  first  in- 
stance, and  as  no  precedent  could  be  produced  to  support  the 
application  refused  to  interfere."]  Now  if  the  Court,  after 
having  refused  an  application  of  this  sort,  should  suffer  an  ac- 
tion like  the  present  to  be  maintained,  we  ourselves  shall  be 
the  wrong-doers.  After  an  acknowledged  practice  for  above 
70  years  at  the  least,  recognising  the  course  pursued  by  this 
defendant,  and  after  an  application  on  behalf  of  the  bailiff  of 
the  franchise  to  correct  the  practice ;  on  which  the  Court  re- 
fused to  interfere  when  the  question  of  its  legality  was  brought 
directly  home  to  their  attention ;  how  can  a  suitor,  who  has 
sued  out  the  accustomed  process  of  the  Court,  be  treated  as 
a  wrong-doer  ?  How  can  he  be  said,  in  the  words  of  the 
declaration,  to  have  "  wrongfully,  injuriously,  and  deceit- 
fully" caused  that  to  be  done,  which  the  Court  have  autho- 
rized in  practice  for  so  long  a  period,  and  against  which  they 
positively  refused  to  interfere  when  called  upon  eleven  years 


ago? 
parties. 


It  would  be  making  the  decision  of  the  Court  a  snare  to 
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Walton  and  Littledale,  in  support  of  the  rule  for  a  new  trial, 
admitting  that  the  modern  practice  had  prevailed  as  stated, 
said  that  this  action  was  brought  in  order  to  try  the  legality  of 
it :  for  if  it  were  well  founded  the  value  of  the  franchise  would 
be  entirely  lost.  And  as  to  the  late  case  referred  to,  it  ought 
not  to  conclude  the  question  ;  for  the  Court  often  refused  relief 
on  summary  application,  which  might  be  had  in  a  more  regular 
way ;  referring  the  applicant  to  his  legal  remedy  if  he  had 
any  ;  and  that  is  now  sought  by  the  present  action.  But,  as 
this  was  a  new  point,  which  they  said  they  had  not  had  so  full 
an  opportunity  as  they  wished  of  considering,  the  Court  ad- 
journed the  argument  till  this  term  ;  when  it  was  resumed  by 
the  plaintiff's  counsel. 

As  to  the  first  objection,  to  the  generality  of  the  allegation, 
at  any  rate  it  does  not  apply  to  the  second  count,  which  does 
not  claim  for  the  bailiff  the  return  of  all  writs  generally,  but 
only  of  all  writs  of  capias  out  of  B.  R. :  neither  does  that  count 
require  that  there  should  have  been  a  previous  mandate  to  the 
particular  bailiff  of  this  franchise  with  a  nullum  responsum  from 
him  ;  but  a  mandavi  ballivo  to  any  bailiff  of  a  franchise  within 

the 
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the  county,  and  nullum  responsum  returned,  would  be  sufficient  1808. 
to  sustain  the  second  count.  The  only  objection,  if  any,  which  — 
can  in  strictness  apply  to  that  count  is,  that  it  does  not  except  against 
writs  in  which  the  bailiff  is  a  party;  but  this,  as  well  as  the  Smallpage 
rest,  is  open  to  the  answer  which  has  already  been  suggested  aiu*  Others, 
by  the  Court,  that  the  claim  of  the  return  of  all  writs  must 
be  understood  of  all  writs  returnable  by  the  bailiffs  of 
franchises.  For  as  an  allegation  of  law  need  not  be  made, 
and,  if  made,  need  not  be  proved  ;  so  where  the  law  allows 
an  exception,  it  is  not  necessary  to  notice  it  in  the  allegation 
of  a  general  claim.  Even  a  mistake  in  alleging  matter  of  law 
will  not  hurt,  if  sufficient  be  stated,  without  that,  to  maintain 
the  action  (a).  In  one  sense  too  the  bailiff  may  be  said 
to  have  the  execution  of  writs  to  which  he  himself  is  a 
party  ;  for  Daltoris  Office  of  Sheriff,  463.,  says  that  he  may 
make  another  bailiff  for  that  purpose  ;  which  is  in  effect  doing 
it  by  deputy.  They  also  contended  that  this  general  mode 
of  pleading,  claiming  the  return  of  all  writs,  &c.  was  war- 
ranted by  the  precedents,  Vidian's  Entr.  55.  The  case  of  the 
hundred  of  Gloucester,  Thomps.  Entr.  42.  Brownl.  Red.  49. 
Reg>  Brev.  82.  a.  104. ;  and  Heme's  Pleader,  224.;  and  Can/ 
v.  Bacchus,  1  Show.  17,  18.  They  also  referred  to  Lord  Coke's 
comment  (b)  on  the  statute  of  Westminster  2.  c.  39. ;  who  says 
that  this  branch,  concerning  the  non  omittas,  is  in  affirmance  of 
the  common  law  :  and  refers  to  Bracton,  lib.  5.  fo.  442.  «., 
where  the  sheriff  is  commanded  quod  non  omitteret  propter  li- 
bertatem  talem,  quin,  SfC. ;  and  to  Fitz.  N.  B.  74.  a.,  where  the  r  3^  t 
form  is  that  the  sheriff  is  commanded  that  he  do  not  omit  be- 
cause of  the  liberty  aforesaid,  &c. :  though  it  had  been  long 
agreed,  and  was  not  now  disputed,  that  a  non  omittas  writ 
might  issue  into  any  bailiwick  in  the  county  after  a  mandati 
ballivo,  SfC.  to  any  one,  and  nullum  responsum  returned.  And 
they  shewed  a  precedent  in  19  II.  6.  67.  a.,  where  the  Court 
amerced  the  sheriff  for  returning  a  mandavi  ballivo,  qui  nullum 
dedit  responsum,  to  a  writ  of  distringas  juratores,  on  account  of 
the  great  inconvenience  of  such  a  practice. 

As  to  the  principal  objection,  which  goes  to  the  right  of 
action,  all  the  precedents  of  actions  against  sheriffs  and  under- 


(«)    By  Jones  and  Doderidge  Js.  in  Dropc  t.  Thaire,  Latch,   127. 
ami  Williamson  ?.  Allison,  2  East  450.  (b)  2  Inst.  453. 
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1808.  sheriffs  by  the  owners  of  independent  liberties  for  executing 
f,"  "  non  omittas  writs  there,  without  a  prior  writ  and  mandavi 
a'ainst  hallvco,  S?c.  returned,  proceed  upon  the  ground  that  it  is  an 
Smallpage  injury  which  the  law  notices  :  for  the  bailiff  of  the  franchise 
and  Others,  thereby  loses  the  fees  which  he  would  otherwise  have  for  exe- 
cuting the  process:  and  power  being  given  to  him  by  the  royal 
grant  to  return  all  writs  within  the  liberty,  in  exclusion  of  any 
other  oflicer,  it  is  the  same  as  if  the  liberty  were  taken  out  of 
the  county  for  that  purpose.  It  is  a  legal  right  or  privilege 
paramount  to  any  practice  of  the  court,  and  cannot  be  go- 
verned by  it.  The  practice  therefore  which  has  of  late  years 
prevailed,  of  issuing  non  omittas  writs  into  these  liberties 
in  the  first  instance,  is  not  analogous  to  the  practice  of  issuing 
a  latitat  without  a  prior  bill  of  Middlesex  to  warrant  it;  for  the 
bill  of  Middlesex  is  only  a  precept  of  the  court  (a),  and  not  a 
zcril ;  it  has  no  direction  or  teste;  and  therefore  it  is  purely 
within  the  discretion  of  the  Court  to  issue  or  omit  it:  the 
[  341  ]  practice  therefore  may  well  warrant  the  omission  of  it.  But  in 
the  case  of  writs,  the  issuing  of  them  is  a  matter  of  right  essen- 
tial to  the  jurisdiction  of  the  Court,  and  cannot  therefore  be 
omitted  by  any  practice  even  if  it  were  of  longer  standing  than 
it  is  ;  but  it  appears  by  the  Instructor  Clericalis  published  in 
1727  that  it  was  not  then  established,  as  at  present ;  for  the 
usual  practice  is  there  stated  to  be,  to  sue  out  a  common  latitat 
and  a  non  omittas  writ  at  the  same  time  :  though  that  itself  was 
a  recent  encroachment,  as  appears  by  the  older  authorities. 
The  mere  circumstance  of  the  writ  issuing  by  the  authority  of 
the  Court  will  not  protect  either  the  plaintiff  or  his  attorney 
from  answering  in  damages  as  wrong-doers,  if  it  be  issued  ille- 
gally ;  for  those  who  set  the  power  of  the  Court  in  motion  are 
answerable  for  the  consequences.  As  in  Barker  v.  Braham  and 
Noncood  (6),  where  Mrs.  Braham  having  obtained  judgment 
in  a  former  action  against  Mrs.  Barker  as  administratrix  of 
her  deceased  husband,  upon  a  bond  debt  of  the  intestate ;  after 
levying  part  of  the  sum  recovered  out  of  the  assets  in  her 
hands,  sued  out  by  Norwood  her  attorney,  a  capias  ad  satisfa- 
ciendum against  Mrs.  Barker,  without  any  suggestion  of  a  de- 
vastavit, under  which  she  was  taken  and  imprisoned ;  and  both 
Mrs.  Braham  and  her  attorney  Norwood  were  holden  liable  in 


00  1  Tidd's  Prad.  33.41. 


(b)  3  Wils.  368. 
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trespass  at  the  suit  of  Barker.     [Lord  Ellenborough,  C.  J.        \W*. 
There  was  no  record  there  which  warranted  the  issuing  of  a        ~ 

•  ■      o  •  j       .•    /•     •        »  •••  1.1.  Laiwiktt 

writ  of  capias  ad  satisfaciendum  against  the  party ;  and  therefore  azainst 
those  who  sued  it  out  could  not  justify  under  it:  but  here  there  Smallpaae 
was  a  legal  writ  under  which  the  party  suing  it  out  could  have  a,u*  Others, 
justified  in  trespass.  That  the  arrest  itself  under  a  non  omitlas 
writ  is  not  illegal  is  shewn  by  the  case  of  Fitzpatrick  v.  Kelly 
(a).  Le  Blanc,  J.  The  question  in  the  case  in  Wilson  was,  whe-  [  3"*2  ] 
ther  the  defendants  who  had  caused  the  plaintiff  to  be  arrested, 
and  were  therefore  prima  facie  trespassers,  could  justify  the 
caption  under  the  writ  of  execution  which  they  had  sued  out : 
and  the  writ  itself  being  unwarranted  by  any  judgment,  their 
justification  necessarily  failed.]  The  case  of  Fitzpatrick  v.  Kelly 
admits  that  the  party  making  the  arrest  is  liable  to  answer  to  the 
owner  of  the  franchise  thereby  violated  ;  and  this  also  appears 
from  20  //.  7.  fo.  7.  a.  All  the  authorities  too  agree  that  an 
action  lies  by  the  owner  of  the  franchise  against  the  sheriff  or 
officer  who  invades  his  liberty,  and  makes  the  arrest  there 
without  legal  authority.  And  in  Grant  v.  Bagge  (b)  it  was 
held  that  a  writ  of  fieri  facias  directed  in  the  first  instance  to 
the  bailiff  of  the  royal  franchise  of  Ely,  out  of  this  court,  (in- 
stead of  to  the  sheriff  of  Cambridgeshire,  who  should  have  issued 
his  mandate  to  the  bailiff,)  was  erroneous  and  void,  and  that  the 
bailiff  executing  it  was  guilty  of  a  trespass  against  the  party 
whose  goods  were  taken  under  it;  and  upon  the  same  principle, 
it  must  lie  against  the  party  who  illegally  sues  out  unonomiltas 
process  in  the  first  instance.  [Lord  Ellenborough.  That  does 
not  follow  :  every  sheriff  or  other  officer  is  bound  to  know  the 
limits  of  his  jurisdiction  :  or  if  the  case  be  doubtful,  he  may 
apply  to  the  Court  and  state  the  special  circumstances.  In  the 
case  of  Grant  v.  Basse  one  who  was  no  officer  of  the  court  took 
upon  him  to  execute  process  illegally  directed  to  him,  there 
being  no  practice  to  warrant  it ;  but  here  the  defendant  has 
done  no  more  than  follow  the  usual  practice  of  the  Court  long 
established  :  and  can  we  suffer  him  to  be  treated  as  a  wrong- 
doer for  that  ?  It  might  have  been  a  different  question  if  he 
had  made  any  false  suggestion  or  representation  to  our  officer  [  343  j 
to  induce  him  to  issue  a  non  omittas  writ,  without  which  ano- 
ther sort  of  process  would  have  issued  in  course.]  It  is  no  objec- 


(a)  Cited  in  3  Term  Rqi.  740. 


(6)  3  East.  128. 
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1808.        tion  that  this  is  the  first  instance  of  an  action  of  the  kind 
"         brought  since  the  practice  has  prevailed,  (if  the  fact  be  so)  ;  for 
aminst       during  all  this  period  the  bailiffs  of  franchises  appear  to  have 
SiwALLrAGE    exercised  their  rights,  and  taken  their  accustomed  fees;    and 
and  Others,  while  they  were  still  deriving-  profit  from  their  offices,  it  was  not 
worth  while  to  incur  the  risk  and  expence  of  an  action  in 
a  particular  instance.     But  now  that  the  question  is  at  length 
raised,  if  the  Court  hold  that  no  action  will  lie  for  the  viola- 
tion of  the  franchise,   it  will  in  effect  abolish  the  franchise 
itself. 


[  344  ] 


Lord  Ellen  borough,  C.  J.  There  might  be  some  question 
whether  the  present  ground  of  nonsuit  can  be  sustained  ;  whe- 
ther the  plaintiff  could  claim  the  execution  and  return  of  all 
writs,  &c.  when  there  are  various  exceptions,  such  as  writs  of 
waste,  re-disseisin,  cases  in  which  the  king  is  party,  or  in 
which  an  informer  sues  as  well  for  the  king  as  for  himself,  and 
others  which  have  been  mentioned,  in  which  the  process  is 
to  be  executed  by  the  sheriff.  And  though  several  precedents 
have  been  shewn  in  favour  of  this  general  mode  of  declaring, 
particularly  that  in  Vidian,  touching  the  liberty  in  question ; 
yet  the  authority  of  Lord  Hale  in  the  latter  case  cannot  well 
be  urged  in  confirmation  of  it,  because  the  frame  of  the  de- 
claration was  not  considered  by  him  at  all,  though  he  went  very 
fully  into  the  other  parts  of  the  case.  But  independent  of  the 
particular  ground  of  the  nonsuit,  it  would  be  frivolous  to  send 
down  the  case  to  a  second  trial,  if  it  appear  to  us,  as  it  does, 
that  the  plaintiff  would  not  be  able  to  sustain  a  material 
allegation  in  his  declaration,  namely,  that  the  defendant 
"  wrongfully,  injuriously,  and  deceitfully"  caused  and  pro- 
cured the  writ  in  question  to  be  issued.  How  can  we  say, 
in  a  case  where  the  Court,  at  least  as  far  back  as  1727, 
has  been  in  the  practice  of  issuing  the  non  omittas  writ,  without 
first  issuing  a  common  latitat,  and  waiting  for  the  return  from 
the  sheriff  of  a  mandavi  ballivo  with  qui  nullum  dedit  responsum  ; 
and  after  Lord  C.  B.  Gilbert  has  recognized  that  practice 
as  existing  in  his  time;  and  when  we  know  that  objections 
were  made  to  the  practice  of  taking  out  non  omittas  writs 
in  the  first  instance  so  far  back  as  1739,  and  actions 
threatened,  but  still  it  continued,  and  is  recognized  as  the 
usual  practice  in  all  the  books  on  the  subject  since  that  time  ? 

and 
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and  no  instance  can  be  produced  during  all  this  time  of  any         1808. 

action  brought  against  a  party  suing  out  such  a  writ :    how  can        

we  say  that  the  plaintiff  can  be  considered  as  a  wrong-doer  for  kki.t 

J  '  .  .  ,  .  agatnst 

issuing  such  a  writ,  according  to  this  long  established  practice    Smallpage 

of  the  Court  ?  If  this  may  be  done,  I  know  not  what  process  and  Others, 
may  not  be  shaken  :  for,  as  I  before  observed,  the  issuing  of  a 
latitat  without  a  previous  bill  of  Middlesex  stands  only  on  the 
practice  of  the  Court ;  and  that  instance  is  the  stronger, 
because  the  latitat  contains  a  false  recital  of  facts  on  which 
it  professes  to  be  grounded.  [His  Lordship  referred  to 
Style's  Prac.  Reg.~\  The  subject  however  has  not  passed 
wholly  sub  silentio ;  for  in  1796  an  application  was  made 
to  set  aside  a  non  otniltas  writ  issued  in  the  first  instance 
into  this  very  liberty ;  which  the  Court  refused.  Is  it  then 
to  be  expected  that  after  the  question  has  been  brought  di- 
rectly to  the  notice  of  the  Court,  and  they  have  refused  to 
restrain  the  issuing  of  such  a  writ  on  the  ground  of  its  ille- 
gality, a  party  suing  is  to  be  wiser  than  the  Court  in  discover- 
ing the  illegality  of  its  process  ;  and  if  he  be  not,  that  he  is  [  365  ] 
to  be  treated  as  a  wrong-doer  for  having  issued  a  process,  the 
issuing  of  which  the  Court  when  called  upon  refused  to  recal 
or  condemn  ?  It  is  clear  therefore  that  the  plaintiff  must  fail 
in  proving  a  substantive  and  material  allegation  in  his  declara- 
tion ;  and  therefore  it  is  needless  to  set  aside  the  nonsuit. 

Grose,  J.  It  is  not  necessary  to  inquire  into  the  precise 
ground  of  the  nonsuit,  because  upon  the  general  objection 
taken  by  my  Lord,  it  would  be  useless  to  grant  a  new  trial. 
For  the  practice  has  long  prevailed  and  is  now  clearly  esta- 
blished, that  a  capias  with  a  non  omiltas  clause  may  be  taken  out 
in  the  first  instance  :  and  the  case  which  occurred  in  1796 
fortifies  the  old  practice,  and  was  a  recognition  of  it  by  the 
Court.  Tt  would  therefore  be  in  vain  to  send  the  record  down 
to  a  second  trial,  when  the  plaintiff  must  again  be  nonsuited  on 
this  objection. 

Le  Blanc,  J.  In  shewing  cause  against  this  rule  an  objec- 
tion has  been  taken  to  the  action  itself:  and  if  the  action  be 
not  maintainable,  it  is  unnecessary  to  enter  into  the  other  ob- 
jection, which  is  only  to  the  form  of  the  declaration.  And  it 
appears  to  rae  that  the  action  does  not  lie  ;    for  the  defendant 

is 
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Smallpage 

and  Others. 


[  346  ] 


is  charged  with  having  wrongfully,  8?c.  sued  out  the  non 
omittas  writ.  But  it  does  not  appear  to  have  been  issued 
by  the  officer  upon  any  false  suggestion  of  the  party  suing : 
on  the  contrary  it  was  issued  according  to  the  regular  practice 
of  the  Court,  which  has  subsisted  for  a  long  period  ;  and 
in  the  only  instance  which  has  been  shewn  of  any  attempt 
made  to  set  aside  such  a  writ  as  irregular,  the  Court  refused 
the  application.  Therefore  when  it  appears  that  there  was  no 
false  suggestion  of  the  party  to  obtain  the  writ,  and  that  the 
issuing  of  it  was  not  irregular,  how  can  we  say  that  the  party 
is  a  wrong-doer  in  suing  out  such  process.  This  differs 
the  present  case  from  those  which  have  been  cited,  where 
a  party  suing  out  a  writ  may  yet  be  a  trespasser;  for  he, 
as  well  as  the  officer  who  executes  the  writ,  may  be  a  tres- 
passer, unless  he  can  justify  under  it;  which  could  not  be 
done  in  the  case  of  Barker  v.  Barham  and  Norwood,  because 
there  was  no  judgment  to  warrant  the  taking  the  person  of  the 
administratrix  in  execution.  But  there  was  a  very  good  reason 
for  not  bringing  an  action,  of  trespass  in  this  case,  because  the 
writ  would  have  justified  both  the  party  who  sued  it  out, 
and  the  officer  who  executed  it.  The  plaintiff  was  therefore 
driven  to  the  experiment  of  bringing  an  action  on  the  case* 
in  which  however  it  is  stated  that  the  party  wrongfully  sued 
out  this  process  :  and  it  now  appearing  that  the  writ  was  sued 
out  according  to  the  long  established  practice  of  the  Court, 
confirmed  in  the  only  instance  in  which  it  was  attempted  to  be 
impeached  for  irregularity,  we  cannot  say  that  the  party  suing 
it  out  is  a  wrong-doer. 

Rule  discharged. 
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Friday, 

Scott  against  Liffoud.  (a)  Muy  ah. 

THIS  was  an  action  by  the  indorsee  of  a  bill  of  exchange  Where  the 
against  the  drawer.     It  appeared  that  the  bill  had  been  ^"T6  of  a 
drawn  on  the  1st  of  March  1806  by  the   defendant  on  one  chance 
Moses  Agar,  payable  three  months  after  date  :    and  the  plain-  lodged  it 
tiff",  having  become  the  holder  of  it,  had  placed  it,  in  the  hands  witn  h's 
of  his  bankers,  Down  and  Co.     On  the  4th  of  June,  when  bankers» 
the  bill  became  due,  a  clerk  of  Dozon  and  Co.  presented  it  sented  it  for 
for  payment;    and   it  was   dishonoured.      On   the  5th   they  payment  on 
returned  it  to  the  plaintiff,  who,  by  letter,  put  into  the  two-  tne  4th> 
penny  post  on  the  Gth,  gave  notice  to  the  defendant  of  the  jjf"  '   wa' 
dishonour  :  the  plaintiff  living  in  London,  and  the  defendant  at  an(j  on  tj,e  ' 
Shadwell.     The  case  was  left  to  the  jury  on   the  question,  5th  they  re- 
whether  the  notice  of  the  dishonour  had  been  given  in  reason-  turne(1  't  to 
able  time;    and  the  jury,  being  of  opinion  that  it  had,  found  a  who  'a°rseG' 
verdict  for  the  plaintiff.     And  on  motion  by  Wigley  for  a  new  notice  to 

trial  on  the  ground  that  due  diligence  had  not  been  used  ;  the  drawer 

of  the  dis- 

Lord  Ellen  borough,  C.  J.  said,   I  cannot  say  that  the  the  Gt{l  f 
holder  on  the  return  of  the  bill  dishonoured  to  him  is  bound,  the  two-pen- 
omissis  omnibus  aliis  negotiis,  to  post  off  immediately  with  no*  ny  post:  held 

tice  :  if  reasonable  diligence  has  been  used,  it  is  sufficient.  s,   notlce 

to  be  rea- 
sonable. 
Grose,  J.     Whether  due  diligence  has  been  used  is  a  ques-      [  348  ] 

tion  of  law  ;    but  judges  may  take  the  opinion  of  a  jury  as  to 

what  is  convenient  in  the  manner  of  giving  notice. 

Le  Blanc,  J.  It  cannot  be  contended  that  a  banker  ought 
to  give  notice  of  the  dishonour  to  any  but  his  customer  for 
whom  he  held  the  bill  :  and  I  cannot  rule  that  the  holder  of 
a  bill  may  not  avail  himself  of  the  conveyance  by  the  two- 
penny post. 

Rule  refused. 


(a)  Ex  relatione  Magi  Selwyn. 
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May  6th.  Stadt  against  Lill. 

A  guarantie  fTpHIS  was  an  action  on  the  case  for  the  breach  of  a 
in  wn  mg  o  j^  guarantie  in  not  paying  the  value  of  goods  delivered  by 
goods  which  *ne  plaintiff  to  one  Nichols.  The  defendant  gave  a  written 
the  vendor  guarantie  signed  by  him  in  this  form  :  "  I  guarantie  the  pay- 
delivers  to  a  ment  of  any  goods  which  J.  Stadt  delivers  to  J.  Nichols"  It 
iseoodwUhia  was  °bjected  a*  the  trial  before  Lord  Ellenborough,  C.  J.  at 
the  4th  sect.  Guildhall,  that  this  guarantie  was  void  by  the  4th  sect,  of  the 
ofthestat.of  statute  of  frauds  29  Car.  2.  c.  3.  which  avoids  any  promise  to 
fraudsascon-  answer  for  the  debt  of  another  unless  the  agreement  be  in 
cientd^scrip-  w"t*ng>  &c«  *•  ana*  *n  Wain  v.  Warlters  (a),  recognized  in 
tion  of  the  Egerton  v.  Matthews  (b)  it  was  held  that  the  word  agreement 
consider-  included  the  consideration  for  the  promise  as  well  as  the  promise 
ation  of  the  Jtself :  and  here  there  was  no  consideration  stated  for  the  pro- 
fnamelv  the  mlse'  But  Lord  Ellenborough  was  of  opinion  that  the  stipu- 
delivery  of  lated  delivery  of  the  goods  to  Nichols  was  a  consideration  ap- 
the  goods  pearing  on  the  face  of  the  writing,  and  when  the  delivery  took 
when ■  °  )  place  the  consideration  attached :  and  he  directed  the  j  ury  ac- 
mise  itself?"  cordingly ;  who  found  for  the  plaintiff:  but  he  *  gave  ieave  to 
bothof  which  the  defendant  to  move  to  enter  a  nonsuit  if  this  direction  were 
are  included  wrong, 
in  the  word 

required  by         The  Attorney -General  now  moved  accordingly,  and  stated 
that  section    the  objection,  and  the  cases  on  which  it  was  founded, 
to  be  reduced 

&T.  Wnt,ng'       But  the  Court  were  satisfied  that  the  direction  was  right,  for 
*[349]       the  reason  before  given  by  Lord  Ellenborough,  which  his 
Lordship  now  repeated  as  above  stated. 

Rule  refused. 

(a)  5  East  10.  (b)  6  East  307. 
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Hands  against  Burton.  MaYoih. 

THE  declaration  stated  that  in  consideration  that  the  plain-    Proof  that 
tiff  would  buy  of  the  defendant  a  horse  for  .31/.  10s.  to  be   the  defe»d- 
paid  by  the  plaintiff  to  the  defendant,  the  defendant  promised   sell  his  hor  ° 
that  the  horse  was  sound  :   and  that  the  plaintiff  did  buy  of  the   warranted 
defendant  the  horse  for  that  price,  and  did  pay  to  the  defendant  sound  to  the 
the  said  311.  10s. ;  and  then  alleged  as  a  breach  that  the  horse  ^"''J  for 
was  unsound.     The  proof,  at  the  trial  before  Graham,  B.  at  ancj  at  t^e 
Oxford,  was  that  the  defendant  agreed  to  dispose  of  his  horse,  same/  time 
which  he  warranted  sound,  to  the  plaintiff  for  30  guineas;  but  agreed  that  if 

agreed  at  the  same  time  that  if  the  plaintiff  would  take  the  the  P,aintiff 

would  tikp 
horse  at  that  value,  he,  the  defendant,  would  purchase  of  the  the  horse  at 

plaintiff's  brother  another  horse  for  14  guineas,  and  that  the  that  value, 
difference  only  should  be  paid  to  the  defendant.     The  witness  ne?  tne  de- 
described  it  as  one  deal  between  the  parties,  and  that  but  for      m?liu 

.  .      would  buy 

the  latter  consideration  he  did  not  believe  that  the  bargain  another 

would  have  been  made.     *  It  was,  therefore,  objected  that  the  horse  of  the 
proof  varied  from  the  contract  as  laid,  and  shewed  rather  a  plaintiflfs 
contract  for  the  exchange  of  horses,  paying  the  difference  only  j,.  .,         , 
in  money,  than  an  entire  money  payment  for  the  horse  in  ques-  that  thedif- 
tion.     The   learned  judge,  however,   refused   to  nonsuit  the  ference  only 
plaintiff,  but  reserved  the  point;  and  the  plaintiff  recovered  on  should  be 
proof  of  the  unsoundness  of  the  horse.  defend 

will  support 
W.  E.  Taunton  now  moved  to  set  aside  the  verdict,  and  en-  a  count 

ter  a  nonsuit  on  the  variance  stated.     But  by  charging  on- 

:  \y  that  in 

considera- 
Lord  Ellen  borough,  C.  J.  The  parties  agreed  to  consider  tion  that  the 

the  brother's  horse  as  14  guineas  in  their  mode  of  reckoning  plaintiff 

.in 
the  payment  for  the  defendant's  horse  ;  but  still  the  considera-  wouia  Duy 

of  the  de- 
tion  for  the  latter  was  30  guineas,  and  the  defendant  received  fendant  a 

CO  guineas  in  money  and  value.  horse  for 

31/.  10*.  the 

Grose  and  Le  Blanc,  Justices,  concurred.   The  latter  ob-  defeiula'lt 
j    i         i  r*  •  •  t.  promised 

served  that  the  agreement  was  in  effect  this  :  the  plaintiff  says,  tnat  it  was 

sound,  and 
that  in  fact  the  plaintiff  did  buy  the  horse  for  that  price,  and  did  pay  to  the  defendant 
the  said  31/.  10*. 

Vol.  IX.  V  1  will  *  [  350  ] 
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1S08.        I  will  buy  your  (the  defendant's)  horse  for  30  guineas,~and  you 
TI  shall  buy  my  brother's  horse  for  14  guineas,  and  the  14  jjui- 

against       neas  which  you  are  to  pay  shall  be  reckoned  as  part  of  the  30 
BcRroy.      which  you  are  to  receive. 

Rule  refused. 


[351  ] 

A  policy  o  fTTlHlS  was  another  action  on  the  same  policy  of  insurance, 

insurance  r     .    J                            ' 

originally  -*-    on  which  -//*//,  as  agent,  before  sued  this  defendant,  and 

underwrit-  which  is  reported  under  the  name  of  Hills.  Patton(a).     The 

tenon  "ship  plaintiff  there  declared  as  on  a  policy  on  ship  and  goods  (b) ; 

an    oufit  j  jt  t|        appeared  that  the  policy,  which,  as  it  stood  in  the 

■was  after  the  '  «  .                             ;         - '             '                            . 

ship  sailed  printed  part  of  it  was  on  ship  and  goods,  had  been  restrained 

declared  by  by  a  written  note  in  the  margin  to  ship  and  outfit,  in  conse- 

consent  of  quence  of  a  misunderstanding  by  the  broker  of  the  instructions 

.    F  r     S  of  his  principal,  in  which  state  it  was  subscribed  by  the  under- 

to  be  on  r          r     '                                                                    J 

"  ship  and  "writers  in  September  1S04 ;  and  that  on  a  subsequent  application 

goods,"  by  a  to  them  by  the  broker  made  long  after  the  sailing  of  the  ship, 

merr.oran-  fney  ha(i  agreed  to  alter  it,  by  the  following  memorandum,  in- 

, ,     .  serted  in  the  body  (c)  of  the  policy,  upon  a  blank  space  be- 

space  in  the  tween  the  printed  parts;  against  which  the  underwriters  wrote 

body  of  the  their  initials.     "  It  is  hereby  agreed  that  the   interest  in  this 

policy;  but  «  policy  of  insurance  shall  be  on  ship  and  goods,  instead  of 

without  '                                                                fa 

any  new 

stamp  :  and  (")  s  East  373.                    (b)  The  beginning  of  the  former  report 

it  having  inadvertently  states  that  action  to  have  been  brought  on  a  policy  of 

been  before  insurance  on  "  ship  and  outfit"  instead  of  ship  and  goods  :"  but  the 

decided  that  error  js  manifest  both  from  the  marginal  notes,  and  the  whole  context 

for  want  of  c    , 

,,                ,,  ot  the  report. 

the  stamp  the  .  ' 

plaintiff  (c)    L  [;on  the  former  occasion  the  memorandum  was  said  to  be  in- 

couldnotre-  dorsed  or.  the  policy  ;   but  by  a  facsimile  of  the  policy  now  slu-wn  in 

cover  as  up-  Court  it  r.ppeared  to  have  been  made  in  the  manner  above  stated. 
on  a  policy 
on  ship  and 

goods,  as  declared  by  the  memorandum  ;  it  was  now  he'd  that  he  could  not  recover 
upon  the  policy  in  its  original  state,  as  an  insurance  on  "  ship  and  outfit,''''  by  rea- 
son of  the  alteration  apparent  upon  the  face  of  the  instrument  itself,  and  which  was 
mads  bv  parties  iuterested. 

"  ship 
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"  1805."  ., 

French 

against 
The  Court  were  of  opinion  in  the  former  case  that  though       Patto*. 

the  alteration  were  agreed  to  by  the  underwriters,  yet  as  it  es- 
sentially varied  the  risk  insured,  it  could  not  be  made  effec-  £  355  1 
tual  without  a  new  stamp ;  and,  therefore,  they  set  aside  the 
verdict  which  had  been  obtained  by  the  plaintilV  upon  proof  of 
a  total  loss.  And  now  the  assured  brought  a  new  action  in 
his  own  name,  and  declared  as  upon  a  policy  on  ship  and  outfit, 
being  the  form  in  which  it  was  originally  subscribed  by  the 
underwriters,  and  which  remained  legible  in  the  same  state  as 
before.  But  Lord  Ellenborough,  C.  J.  was  of  opinion  that  the 
alteration  having  been  made  by  one  who  had  competent  au- 
thority to  bind  his  principal,  though  made  by  consent  of  the 
underwriters,  avoided  the  policy  as  it  was  before,  and  there- 
fore it  could  not  be  declared  upon  in  its  original  state  without 
a  new  stamp.  The  case  now  came  on  in  the  peremptory  paper 
upon  a  rule  obtained  in  a  former  term  for  setting  aside  the 
nonsuit,  and  having  a  new  trial :  against  which 

The  Attorney  General  and  Garroio  were  now  to  shew  cause  ; 
but  they  thought  the  ground  of  the  nonsuit  so  clear,  as  stated 
by  his  Lordship,  that  they  waved  adding  any  thing  by  way  of 
argument  in  support  of  it. 

Park  and  Marryat,  in  support  of  the  rule,  argued  to  this 
effect :  There  is  no  alteration  or  erasure  of  the  original  in- 
strument which  remains,  as  it  was  at  first  subscribed,  a  policy 
of  insurance  on  "  ship  and  outfit  /'  and  this  was  at  one  time 
binding  on  the  parties.  But  they  afterwards  contemplated  to 
vary  the  agreement,  and  to  make  it  a  policy  on  ship  and  goods; 
and  this  was  attempted  to  be  done,  not  by  any  spoliation  of  the 
original  instrument,  which  would  have  raised  the  question 
whether  it  were  thereby  avoided,  though  done  without  fraud, 
and  for  a  purpose  which  had  failed ;  but  by  a  distinct  me- 
morandum, bearing  a  different  date  from  the  original  policy, 
and  therefore  the  same  for  this  purpose  as  if  made  on  a  diffe-  [  353  ] 
rent  piece  of  paper,  agreeing  that  the  policy  should  stand, 
as  it  originally  did,  (meaning  in  the  printed  part,)  on 
ship  and  goods.  Now,  either  that  memorandum  wa« 
or    was    not     effectual     to    do   away    the    original    contract 

V  2  between 
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1808.        between  the  parties  and  substitute  a  new  one.     This  Court 
'  in  the  former  case  of  Hill  v.  Patton.  held  that  it  was  not 

J*  RENCH  •  . 

aaainst  effectual,  and  could  not  be  received  in  evidence  without  a  new 
Pattov.  stamp,  and  therefore  that  the  plaintiff,  who  had  declared  as  upon 
a  policy  on  ship  and  goods  according  to  the  memorandum, 
could  not  recover.  It  follows  then  that  the  original  contract, 
unaffected  by  any  legal  evidence  of  a  different  contract  subse- 
quently entered  into,  must  remain  in  force.  The  facts  only 
shew  that  there  was  an  ineffectual  attempt  to  alter  it.  If  the 
Court  cannot  look  at  the  memorandum  for  the  purpose  of  sus- 
taining the  original  frame  of  the  policy  in  its  printed  form, 
neither  can  they  look  at  it  in  order  to  overturn  it  as  it  stood 
when  subscribed.  A  perfect  contract  must  be  substituted  be- 
fore a  former  perfect  contract  can  be  superseded.  To  shew 
that,  independent  of  any  objection  arising  on  the  stamp  laws, 
an  alteration  made  bond  fide,  by  consent,  and  in  order  to  cor- 
rect a  mistake,  would  not  vitiate  a  policy,  they  cited  Botes 
v.  Grubham  (a)  as  in  point :  which  was  supported  in  principle 
by  Motieux  v.  The  London  Assurance  Company  (b).  So  in 
Zouch  v.  Claye  (c),  the  adding  by  consent  the  name  of  a  second 
obligor  to  a  bond  after  the  execution  of  it  by  the  first  obligor 
was  held  not  to  avoid  it.  Lord  Hale  there  referred  to  a  case 
[  354  ]  in  Moor  (d)  as  confirmatory  of  this  doctrine  ;  which  he  says 
had  been  before  adjudged  to  the  contrary  in  Cro.  Eliz.  626(e). 

The 

(a)  Salk.  444.     (b)  1  Atk.  545.     (c)  2  Lev.  35.  and  1  Ventr.  185. 

((/)  In  the  report  in  Levi?iz  the  reference  is  to  Moor,  pi.  738.  which 
is  a  misprint  for  pi.  1730.  See  also  Moor  835.  pl.*1125.  where  the 
plaintiff  sued  on  an  obligation,  which  the  jury  found  specially  to  have 
been  interlined,  after  the  execution  of  it  by  the  defendant,  with  the 
words  Vicecomiti  comitatus  Oxon,  without  the  privity  of  the  plaintiff; 
but  they  did  not  find  by  whom  it  was  done  :  and  because  the  interlining 
was  not  in  a  material  place,  nor  with  the  privity  of  the  plaintiff,  the 
Court  gave  judgment  for  him  :  but  they  said  that  if  it  had  been  in  a 
material  place,  or  with  his  privity,  without  the  assent  of  the  obligor 
himself,  it  would  have  avoided  the  deed. 

(e)  This  refers  to  the  case  of  Markham  v.  Gonaston  hi  Tr.  40  Eliz. 
Rot.  c212,  It  appears  by  Croke's  Report  (Cro.  Eliz.  626.)  that 
Markham  had  brought  debt  in  C.  B.  upon  an  obligation  against  Fox. 
■who  pleaded  the  filling  up  of  the  blank  spaces  in  the  bond  after  the 
sealing  and  delivery,  and  therefore  that  it  was  not  his  deed  ;  which  was 

held 
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The  avoiding  of  the  instrument  was  part  of  the  penalty  an-  1808. 

nexed  by  the  common  law  to  the  fraudulent  alteration  of  it.  

Then  in  the  late  case  of  Henfree  v.  Bromley  (a),  *this  Court  Fnr*c" 

held,  that  an  award,  which  was  altered  by  the  umpire  after  p/ttoic. 

his  authority  had  expired,  though  void  for  the  increased  sum  *[  355  ] 
directed  to  be  paid,  was  yet  good  for  the  original  sum  awarded, 
which  still  continued  legible. 

Lord  Elle.vborough,  C.J.  In  that  case  the  act  of  the 
umpire  in  altering  the  award,  after  his  authority  had  expired, 
Mas  taken  to  be  the  same  as  the  act  of  a  mere  stranger.  But 
here  the  broker  had  a  continuing  authority  to  bind  his  prin- 
cipal by  the  alteration  of  the  policy ;  and  the  alteration  was 
effectual  to  bind  all  the  parties  if  a  new  stamp  had  been  affixed 


held  to  be  a  good  cause  of  avoiding  the  bond:  wherefore  issue  was 
taken  that  they  were  not  filled  up  after  the  sealing  and  delivery  ;  and 
it  being  proved  at  Nisi  Prius  that  they  were  so  filled  up,  the  plaintiff 
was  nonsuited.  The  plaintiff  then  brought  an  action  on  the  case, 
(which  is  the  one  reported  in  Cro.  El.  and  Moor  547.)  against  the 
defendant  Gonaston  for  having  afterwards  fraudulently  filled  up  cer- 
tain blanks,  &c.  in  the  bond,  without  the  assent  or  notice  of  the  plain- 
tiff, and  in  order  to  avoid  the  bond  :  on  which  the  plaintiff  recovered 
judgment  ;  the  opinion  of  the  Court  as  there  stated  being,  that  the 
bond  was  avoided  by  the  material  alterations  made  in  it,  though  for  the 
benefit  of  the  obligor,  and  by  his  assent.  But  the  report  in  Moor 
notes,  that  afterwards  the  plaintiff  brought  a  new  action  upon  the  bond 
against  Fox,  who  pleaded  the  special  matter,  and  concluded  that  it 
was  not  his  deed  ;  to  which  Markham  replied  that  the  blanks  were 
filled  up  zcilh  his  assent:  and  on  demurrer  it  was  adjudged  for  the 
plaintiff  in  B.  li.  And  this  explains  what  was  said  by  Hale  in  Zouch 
v.  Claye,  2  Lev.  35.  Lord  Fllcnborough,  C.  J.,  in  this  part  of  the 
argument,  asked  whether  these  cases  were  not  all  considered  in  Master 
v.  Miller,  4  Term  Rep.  320.:  to  which  no  answer  was  given  from  the 
bar  ;  but  13  Vin.  Abr.  tit.  Fails,  T.  and  U.  were  referred  to  as  col- 
lecting all  the  cases.  It  appears  however  upon  reference  to  that  case, 
that  though  many  other  authorities  were  mentioned,  these  were  not  ; 
though  much  is  said  of  Mr.  Justice  Bailer's  argument,  who  differed 
from  the  rest  of  the  Court. 

(a)   6  East  309.  and  vide  Irvine  v.  El/wn,  8  East  54. ;  which  was 

also  referred  to  as  confirmatory  of  the  other  case. 

on 
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French 
against 


1808.  on  the  instrument.  The  new  agreement  was  complete  as  fat1 
as  the  will  of  the  parties  could  make  it  so  ;  and  it  only  wanted 
a  circumstance  which  the  law  requires  to  give  it  its  full  legal 

Patton.  effect.  But,  though  ineffectual  as  an  instrument  to  sue  on,  it 
seems  effectual  to  do  away  the  former  agreement  which  was 
thereby  abandoned.  If  this  were  otherwise,  would  it  not 
operate  as  a  fraud  on  the  revenue  ?  I  am  glad  however  that 
this  case  comes  before  us  on  a  nonsuit,  because  the  plaintiff 
will  not  be  concluded  by  our  present  opinion.  I  have  turned 
the  question  in  my  mind  again  and  again  with  great  anxiety. 
In  the  first  action  the  plaintiff  insisted  on  the  alteration  as 
made  agreeably  to  the  real  intentions  of  ihe  parties,  and  that 
the  policy  as  it  was  first  subscribed  was  contrary  to  the  in- 
structions of  the  broker  and  by  mistake.  But  now  he  desires 
us  to  consider  that  it  was  not  altered,  because  it  was  not 
effectually  altered  for  want  of  a  new  stamp  to  the  memorandum. 

r  356  1  -^u*  's  '*  n°t  made  a  different  policy  by  the  memorandum,  by 
which  a  different  contract  is  substituted  by  the  act  of  the  par- 
ties in  lieu  of  the  former  one,  which  they  abandon  ?  Is  it  less 
effectual  to  shew  the  intention  of  the  parties  because  it  is  a 
fraud  in  law  against  the  revenue.  The  plaintiff's  own  act  has 
made,  as  far  as  he  can  make,  the  policy  speak  a  different 
language  from  what  he  now  insists  that  it  does,  and  he  must 
take  the  consequences.  I  cannot  therefore  say  that  the  policy 
is  not  so  altered  as  to  have  lost  its  original  identity,  though  the 
circumstance  of  a  stamp  be  wanting  to  give  full  effect  to  the 
instrument  so  altered :  and  I  do  not  think  that  the  plaintiff  can 
recur  to  it  again  in  its  original  state.  If  however  he  shall  be 
advised  to  question  our  opinion,  I  am  glad  that  the  opportu- 
nity will  still  be  open  to  him. 

Grose,  J.  This  is  an  action  brought  upon  a  contract  which 
wasonce  perfect,  till  it  w  as  superseded  by  another  contract  which 
was  also  perfect,  as  far  as  the  will  of  the  parties  was  declared ; 
but  it  could  not  be  put  in  suit  for  want  o(  the  stamp  which  the 
law  requires.  Still  it  appears  upon  the  face  of  the  former  con- 
tract that  it  has  been  altered  and  vacated,  and  this  has  been 
done  by  the  act  of  the  parties  who  were  competent  to  do  so. 
Whatever  reluctance  I  may  feel,  I  must  declare  the  law  as  it 
appears  to  me. 

Li 
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Lr  Blanc,  J.     We  must  give   the  rule  of  law  in  this  case,  1R0R. 

as  lar  as  we  are  compelled  to  do  it,  with  reluctance,  because  it 
is  against  a  party  who  perhaps  meant  to  do  no  wrong  at  the  atrainsi 
time  :  but  can  the  Court  enforce  an  agreement  after  the  parties  Patton. 
themselves  have  upon  the  very  face  of  the  same  instrument  [  357  ] 
declared  that  it  is  not  their  agreement,  and  have  actually 
written  another  and  a  different  agreement  in  the  place  of  it? 
.And  1  cannot  say  that  it  is  the  same  thing  as  if  the  memoran- 
dum had  been  written  on  a  different  instrument;  for  it  is  in- 
serted in  the  body  of  the  original  agreement,  and  makes  it 
speak  a  different  language.  It  shews  an  entire  alteration  in 
the  minds  of  the  contracting  parties.  Then  finding  that  the 
substituted  agreement  cannot  be  enforced  because  of  an  ob- 
jection arising  upon  the  stamp  laws,  the  plaintiff  now  wishes  to 
resort  back  to  that  which  he  has  declared  was  not  his  agreement. 
There  is  another  reason  why  this  should  not  be  permitted  to 
him,  because  it  is  against  the  policy  of  the  revenue  laws  :  for 
it  would  hold  out  encouragement  to  break  these  laws,  and  to 
try  alterations  of  this  sort,  if  after  an  attempt  made  to  alter  a 
contract  without  a  new  stamp,  it  should  be  held  that  though 
the  attempt  were  ineffectual  as  to  the  new  contract  of  the  par- 
ties, they  could  recur  back  again  to  the  original  agreement  and 
set  that  up  again. 

Rule  dischar-red. 


The  King  against  Pearse.  Saturday, 

May  7  th. 

/4BBOT  moved  for  a  certiorari  to  bring  before  the  Court  Though  it  be 

%/JL   a  conviction  on  the  stat.  5  Ann.  c.  14.  s.  4.  drawn  up  ac-  proper  for  a 

cording  to  the  precedent  in  Burn  s  Justice,  followed  in  the  case   magistrate  in 

of  the  Kins  v.  Thompson  (a),  though  disapproved  by  all   the  (  ,llw"'SuPa 

&  ...  .  .  conviction 

Court,  wherein  the  deposition  of  the  witness  to  the  fact  w  as  stated  on  the  stat. 

5  Ann.  c.  1-1. 

(«)  2  Term  Rep.  18.  to  state  the 

particular 
evidence  of 
the  fact  on  which  his  judgment  is  founded,  and  not  merely  the  legal  effect  of  it  in  the 
words  of  the  statute,  yet  a  conviction  in  the  latter  form  is  valid  in  law  ;  but  the  ma- 
gistrate subjects  himself  to  an  information   if  he  endeavour  to   shelter  himself  from 
detection  by  mis-stating  such  legal  result  when  the  evidence  would  not  warrant  u\ 

in 
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1808.        in  the  words  of  the  statute  ;  namely,  that  the  defendant  on  the 

77        day  and  place  mentioned  "  did  keep  and  use  a  certain  engine 

against       ca^e(^  a  guni  io  &U  and  destroy  the  game  /'  without  setting 

Pearse.  forth  the  particular  evidence  of  the  fact.  The  same  form  had 
been  adopted  before  in  Rex  v.  Hartley  (a),  and  was  afterwards 
pursued  in  Rex  v.  Lovet  (b);  but  in  the  latter  case  the  Court 
greatly  disapproved  of  it ;  and  granted  a  rule  calling  on  the 
convicting  magistrate  to  shew  cause  why  a  criminal  informa- 
tion should  not  go  against  him  for  not  stating  all  the  evidence 
given  ;  and  after  hearing  the  affidavits  on  both  sides  the  rule 
was  finally  discharged  only  on  the  ground  that  the  magistrate 
had  not  acted  corruptly,  and  might  have  been  misled  by  the 
precedent  in  Rex  v.  Thompson :  but  they  expressed  their  opi- 
nion in  strong  terms,  that  it  was  the  duty  of  magistrates  in  all 
cases  to  state  the  whole  of  the  evidence  and  not  merely  the  re- 
sult of  it.  And  in  the  King  v.  Clarke  (c),  where  the  particular 
evidence  as  the  fact  of  killing  the  game  was  set  forth,  the 
Court  expressed  their  approbation  of  it;  and  recommended  it 
as  a  precedent  to  be  followed  in  future ;  and  expressed  them- 

[  359  ]  selves  much  dissatisfied  with  the  general  mode  of  stating  the 
evidence,  in  the  terms  of  the  act  of  parliament,  which  had  been 
practised  in  these  cases.  He,  therefore,  moved  for  the  certio- 
rari in  this  case,  with  a  view  to  settle  the  question  in  future. 
But  by 

Lord  Ellenborough,  C.  J.  all  the  arguments  against  this 
form  of  conviction  were  discussed  and  considered  in  the  King 
v.  Thompson ;  and  though  the  Court  disapproved  of  it,  still 
they  held  themselves  bound  by  former  precedents  to  support 
it.  The  point,  therefore,  having  been  decided  again  and 
again,  we  cannot  have  it  discussed  any  more. 

Le  Blanc,  J.  If  a  magistrate  endeavour  to  shelter  himself 
from  detection  by  merely  stating  the  fact  of  the  offence  in  the 
terms  of  the  act  of  parliament,  as  if  it  were  the  legal  effect 
of  the  evidence,  when  the  evidence  itself  would  not  warrant 

(a)  Cald.  175.  (6)  7  Term  Rep.  152. 

(c)  8  Term  Rep.  220. 

the 
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the  conclusion,  he  subjects  himself  to  ;i  criminal  information,         1808. 

upon  a  proper  case  laid  before  the  Court.  

Per  Curiam.  The  writ  denied.        The  K,"° 

against 

Plahse. 


[  360  ] 

Derby  Canal  Company  against  Wilmot,  Bart.  Saturday, 

May  7th. 

IN  ejectment  for  lands  in  the  county  of  Derby,  Sir  Robert  Though  tho 
Wilmot,  the  defendant,  claimed  by  conveyance  from  the  a  filing  of 
company,  which  is  incorporated  by  act  of  parliament,  under     'e  ^""j1011 
their  seal.     It  appeared  at  the  trial  at  Derby,  that  the  de-  deed  of  con- 
fendant  had  purchased  the  land  in  question  from  the  company,  veyance  of  a 
to  whom  he  had  sold  other  land,  and  there  were  accounts  sub-  corPoration 

sisting  between  them  which  were  not  settled.     That  upon  the  t  c!^n 

Y  r  to  pass  the 

occasion  when  the  company's  seal  was  affixed  to  the  conveyance  estate  with- 
in question,  their  managing  committee  (which  had  authority  out  a  formal 
for  this  purpose)  was  sitting  at  an  inn  in  the  town,  and  the  con-  delivery,  if 
veyance  having  been  brought  to  them,  they  directed  their  clerk  t^at  jntent . 
to  affix  the  seal  to  it,  but  not  to  part  with  it  till  the  accounts  yet  it  has  no 
were  adjusted  :    the  company's  clerk  accordingly  sent  his  clerk  such  effect  if 

with  the  conveyance  to  the  house  where  the  seal  was  usually     J?  .     er /or 
...  J       .  .  rr-i  i  ■      •  affixing  the 

kept  in  the  town,  in  order  to  affix  the  seal  to  the  instrument,  seaj  be  ac_ 

but  with  a  direction  not  to  part  with  it,  but  bring  it  back  to  companied 

him;  which  was  done  accordingly.     Wood,  B.,  thought  that  withadirec- 

the  conveyance  under  these  circumstances  was  not  complete  to    !on,   * 

i  f  -rr  i       clerk  to  re- 

pass the  legal  estate,  and  therefore  the  plaintiffs  recovered  a  tain  the  con- 
verdict  ;  which  veyance  in 

his  hands  till 

Vaughan,  Serjeant,  now  moved  to  set  aside,  upon  the  au-  werg  at|S-    t, 
thority  of  2  Rol.  Abr.  23.  /.  50.,  which  cites  the  case  of  the  ed  with  the 
Dean  and  Chapter  of  Femes,  Dav.  Rep.  44.  b.  that  the  deed  purchaser, 
of  a  corporation  needs  no  delivery,  but  the  affixing  of  the  com- 
mon seal  gives  it  perfection  without  delivery.     But 

Lord  Ellen noitouGH,  C.  J.,  answered,  and  the  rest  of  the      [  361  ] 
Court  agreed  that,  in  order  to  give  it  effect,  the  affixing  of  the 
seal  must  be  done  with  intent  to  pass  the  estate  ;  otherwise  it 

DEtratcs 
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operates  no  more  than  a  feoffment  would  do  without  livery  of 
seisin  :  whereas  here,  though  the  seal  was  directed  to  be  and 
was  affixed  to  the  instrument  for  form,  yet  it  was  with  a  reser- 
vation of  any  present  effect  to  pass  the  title  out  of  the  com- 
pany, as  they  did  not  choose  to  deliver  over  the  possession  of 
the  conveyance  till  the  accounts  were  settled  between  them  and 
the  purchaser. 

Rule  refused. 


Saturday, 
May  7  th. 

It  lies  on  the 
plaintiffinan 
action  for  a 
malicious 
prosecution 
to  give  evi- 
dence of  ma- 
licein  thede- 
fendant, 
either  ex- 
press, cr  to 
be  collected 
from  circum- 
stances 
shewing 
plainly  the 
want  of  pro- 
bable cause ; 
and   the  ma- 
lice is  not  to 
be  implied 
from  the 
mere  proof 
of  the  plain- 
tiff's acquit- 
tal   for  want 
of  the  pro- 
secutor's ap- 
pealing 
when  called. 

*[  362   ] 


Purcell  against  Macnamara. 

AT  the  second  (a)  trial  of  this  cause,  which  was  an  action 
for  a  malicious  prosecution  against  the  defendant  for 
having  indicted  the  plaintiff  of  perjury;  assigning  the  perjury 
on  an  affidavit  made  by  the  plaintiff  swearing  to  words  uttered 
by  the  defendant ;  the  proof  on  the  part  of  the  plaintiff  in  ad- 
dition to  the  formal  proof  of  the  record  of  acquittal  was,  that 
after  the  indictment  found  was  ready  for  trial,  the  prosecutor, 
(the  present  defendant,)  was  called  and  did  not  appear;  on 
which  the  verdict  of  acquittal  passed  :  without  proceeding  to 
give  any  further  evidence  of  malice  than  what,  it  was  con- 
tended, arose  from  the  absence  of  any  proof  of  probable  cause. 
But  Lord  Fllenborough,  C.  J.,  who  tried  the  cause,  thought 
that  this  was  not  sufficient  to  support  *  the  action,  without 
evidence  of  express  malice,  or  at  least  of  circumstances  evinc- 
ing such  entire  want  of  probable  cause  from  whence  malice  was 
to  be  presumed :  and  therefore  he  nonsuited  the  plaintiff. 

Gurnty  now  moved  to  set  aside  the  nonsuit ;  and  admitted 
that  the  doctrine  laid  down  by  his  Lordship  was  supported  by 
the  authority  of  Savil  v.  Roberts  (b)  :  but  this,  he  said,  had  been 
overruled  in  the  case  Parrot  v.  Fishzvick  (c),  London  sittings 

after 

(«)  See  the  Report,  ante  157.  on  the  first  trial. 

(b)  Salk.  13.   1  Ld.  Ray.  374.     5  Mod.  410.     12  Mod.  211. 

(c)  The  generality  of  the  position  laid  down  in  the  printed  note  of 
the  case  is  scarcely  warranted  by  the  MS.  note  of  the  case,  from 
whence  it  was  probably  taken  ;  which  wa5  this.    Parrot  v.  Fishwick, 

London 
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after  Trinity  term  1772,  mentioned  in  Bull.  N.  P.  14.,  in  which  1K08. 

it  is  stated  to  have  been  ruled,  that  "  where  the  facts  lie  in  the         

"  knowledge  of  the  defendant  himself,  he  must  shew  a  probable       againi't' 
"  cause,  though  the  indictment  be  found  by  the  Grand  Jury;    M'Namara. 
"  or  the  plaintiff  shall  recover  without  proving  express  malice." 
And  here  he  contended,  that  the  fact  on  which  the  perjury  was       [  363  ] 
assigned,  namely,  the  words  sworn  to  have  been  uttered  by  the 
defendant,  being  necessarily  a  fact  within  his  own  knowledge, 
might,  if  not  true,  have  been  disproved  by  him  on  the  prose- 
cution of  the  indictment.  [Lord  Etlenborough,C.J.}  The  rule 
by  which  I  was  governed  does  not  Btand  upon  the  authority  of 
Savil  v.    Roberts  alone  :  the  same  point  was  ruled  by  Lord 
Kent/on  in  Sykes  v.  Dunbar  (a),  that  it  was  not  sufficient  for 
the  plaintiff  to  shew  his  acquittal  in  order  to  sustain  the  ac- 
tion, without  going  further  and  giving  evidence  of  malice  in  the 
defendant.]     In  that  case,  Dunbar  was  the  only  witness  upon 
the   indictment ;  but  here  there  were  other  witnesses  besides 
the  prosecutor  on  the  indictment. 

Lord  Ellenborough,  C.J.  The  question  comes  in  fact  to 
this,  whether  proving  an  acquittal  for  want  of  prosecution  be 
prima  facie  evidence  of  malice  to  support  an  action  for  a  mali- 
cious prosecution  :  the  contrary  of  which  has  been  always  held. 


London  sittings  after  Trin.  1772.  "  In  an  action  for  a  malicious 
prosecution,  in  preferring  and  prosecuting  an  indictment  for  perjury, 
where  the  bill  of  indictment  was  found,  and  the  plaintiff  acquitted  by 
verdict ;  Lord  Mansfield,  in  summing  up,  said,  it  was  not  necessary  to 
prove  express  malice  ;  for  if  it  ajrpeared  that  there  was  no  probable 
cause,  that  was  sufficient  to  prove  an  implied  malice,  zchich  zcas  all 
thai  was  necessary  to  be  proved  to  support  this  action.  For  in  this 
case  all  the  facts  lay  in  the  defendant's  own  kuowledge  ;  and  if  there 
were  the  least  foundation  for  the  prosecution,  it  was  in  his  power  and 
incumbent  on  him  to  prove  it. — Verdict  for  the  plaintiff  50/.  A  mar- 
ginal note  adds,  that  "  the  indictment  was  for  perjury  committed  on 
the  trial  of  an  action  for  use  and  occupation  brought  by  the  defendant 
against  the  plaintiff's  master. 

It  is  quite  consistent  with  this  summing  up,  that  the  plaintiff  should 
have  given  prima  facie  evidence  at  least  of  the  want  of  probable  cause, 
from  whence,  if  unexplained,  malice  might  be  collected. 

(a)  Sittings  after  Nichaelmat  term.  40  Geo.  3. 

The 
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The  want  of  probable  cause  may  indeed  be  so  strong  and  plain 
as  to  amount  to  evidence  of  malice ;  but  that  must  be  shewn 
by  the  plaintiff. 

Grose,  J.  It  is  necessary  for  the  plaintiff  to  give  evidence 
of  malice  in  the  defendant,  in  order  to  support  the  action. 

Le  Blanc,  J.  An  action  for  a  malicious  prosecution  can- 
not, from  the  very  nature  of  it,  be  maintained  without  proof  of 
malice,  either  express  or  implied  :  and  malice  may  be  implied 
from  the  want  of  probable  cause  ;  but  that  must  be  shewn  by 
the  plaintiff. 

Rule  refused,  (a) 

(«)   Vide  Johnstone  v.  Sutton,  in  error,  1  Term  Rep.  545. 


Saturday, 
May  7th. 

One  magis- 
trate com- 
mitting the 
mother  of  a 
bastard  to 
custody  for 
not  filiating 
the  child  is 
yet  entitled 
to  the  pre- 
vious notice 
of  action  re- 
quired by  the 
stat.  21  G.2. 
c.  44.  though 
by  the  stat. 
J  8  Eliz.  c.  3. 
§  2.  jurisdic- 
tion over  the 
subject  mat- 
ter   is   com- 
mitted to  txzo 
tcagistratcb. 


Weller  against  Tore. 

THE  defendant,  a  justice  of  peace  for  the  county  of  Kent, 
being  sued  in  an  action  of  trespass  and  false  imprison- 
ment, for  having,  without  the  concurrence  of  any  other  magis- 
trate, committed  the  plaintiff  to  custody  for  not  filiating  her 
bastard  child,  upon  a  summons  to  appear  before  himself;  from 
which  imprisonment  she  was  afterwards  discharged  by  his  or- 
der;  it  was  objected  at  the  trial  at  Maidstone,  before  the  Chief 
Baron,  that  the  transaction  had  taken  place  twelve  months  be- 
fore the  action  brought,  and  that  no  previous  notice  of  the  ac- 
tion had  been  given,  as  required  by  the  stat.  24  Geo.  2.  c.  44. ; 
on  which  the  plaintiff  was  nonsuited. 

Garrow  now  moved  to  set  aside  the  nonsuit,  on  the  ground 
that  the  defendant,  having  acted  wholly  without  jurisdiction  in 
assuming  to  himself  authority  to  commit  the  mother  for  not 
filiating  a  bastard  child,  when  the  statute  18  Eliz.  c.  3.  §  2. 
only  gives  jurisdiction  in  such  matters  to  two  justices  of  peace 

which 
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which  must  be  exercised  by  them  together  (a),  was  not  entitled        1808. 

to  the  notice  required  by  the  statute  ;    inasmuch  as  the  act 

could  not  be  *said  to  have  been  done  in  the  execution  of  his 

ogatntt 
office;    and  the  statute  only  intended  to  protect  magistrates        Tore. 

acting  irregularly  or  erroneously  in  cases  where  they  had  ju-     *[  365  ] 

risdiction  in  themselves  of  the  subject  matter.     And  he  cited 

Alcock  v.  Andrews  (b),  where  Lord  Ken  yon  is  said  to  have 

taken  the  distinction  between  a  constable  acting  colore  officii, 

and  virtute  officii :   that  he  was  not  protected  by  the  statute  in 

acting  colore  officii  where  his  office  gave  him  no  authority  to 

do  the  act ;    but  only  when  acting  within  the  limits  of  his 

official  authority,  he  exercised  that  authority  improperly,  or 

abused  the  discretion  placed  in  him. 

Lord  Ellenborough,  C.  J.  It  is  not  denied  that  the  de- 
fendant had  authority  to  act  as  a  magistrate  upon  the  subject 
matter  of  the  complaint  brought  before  him,  though  he  could 
not  act  alone.  Though  the  act  of  commitment,  therefore, 
cannot  be  said  to  have  been  done  by  virtue  of  his  office,  yet  the 
subject  matter  was  within  his  jurisdiction,  and  he  intended  to 
act  as  a  magistrate  at  the  time,  however  mistakenly.  The  very 
object  of  the  legislature  in  requiring  the  notice  to  be  given 
was  to  enable  the  magistrate  to  tender  amends  as  for  the  wrong 
done,  contemplating  him  as  a  wrong-doer.  If  this  had  been  an 
act  wholly  aliene  to  his  jurisdiction,  I  should  have  said  that  he 
acted  without  the  protection  of  the  law. 

Per  Curiam,  Rule  refused,  (c) 

(a)  Billings  v.  Prinn  and  another,  2  Blac.  Rep.  1017. 
(6)  Sittings  after  Michaelmas  Term,  1788.     2  Esp.  Ni.  Pri.  Cat. 
542. 

(c)  Vi.  Milton  v.  Green.     5  East  233. 
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Tuesday,  Denn,  on  the  Demise  of  James   Wilkins,   against 
May  loth.  Kemeys  and  Another. 


Under  a  de-  AT  the  trial  of  this  ejectment  for  a  messuage,  stable,  coach - 
Tiseto  A.  for  J^\_  nouse  garden,  orchard,  and  two  acres  of  land  in  Tidden- 

1116      rCMTltUIl" 

der'toU.and  ham,  in  the  county  of  Gloucester,  a  verdict  was  taken  for  the 
her  heirs;  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following 
but  if  B.  die  case# 

"f  h^d'  '°r  William  Philpot  being  seized  in  fee  of  the  premises  in  ques- 
without  heirs  tion  by  indenture  of  feoffment  of  29th  April  1641,  conveyed 
of  her  body,  the  same  to  William  Jones  in  fee.  William  Jones,  by  indenture 
then  to  C.  of  the  25th  September  1678,  between  him  and  Ann  his  wife,  of 
&c  held  that  tne  one  Part'  ant*  William  Wilkins  (the  great  grandfather  of 
the  devise  the  lessor  of  the  plaintiff)  of  the  other  part,  in  consideration  of 
oyer  to  C.  161.  demised  the  premises  to  W.  Wilkins  his  executors,  &c.  for 
after  B could  qqq  vears  .  an(j  jDy  indenture  of  release  of  the  26th  September 
effect  if  B  1678,  gave,  granted,  remised,  and  released,  and  for  ever 
died  before  quitted  claim  to  W.  Wilkins,  in  his  possession  being,  and  to  his 
A.  and  with-  heirs  and  assigns  for  ever,  "  all  the  estate,  right,  title,  interest, 
out  issue ;  «  claim,  and  demand  whatsoever  which  he  the  said  William 
less  or  were  "  J°nes  tnen  had,  or  ever  had,  or  which  his  heirs,  executors, 
read  as  and,  "administrators,  or  assigns,  at  any  time  or  times  hereafter 
the  devisee  ''should  or  might  or  could  have  or  claim  of  in  or  to  the  said 
over  would  a  premises ;  to  hold  unto  the  said  W.  Wilkins  his  heirs  and  as- 
died  before  '  s'»ns5  to  *he  only  proper  use  and  behoof  of  him  the  said 
A.,  although  "  W.  Wilkins  his  heirs  and  assigns,  for  ever,"  with  general  re- 
B  left  issue  ;  leases,  and  warranty.  The  last  deed  was  duly  executed  and 
w  ic  would  attested  by  the  same  subscribing  witnesses  as  attested  the  exe- 
agaiust  the  cution  of  the  next  preceding  deed.  W.  Wilkins  occupied 
apparent  in-  *the  premises,  and  died  possessed  thereof  in  1736,  leaving 
tent  of  the  his  widow  Catherine  in  possession,  and  leaving  a  son  Joseph, 

eJ-,bur'  and  three  daughters,  Ann,  Sarah,  and  Eleanor.     By  indenture 

which  was  to  &  '  '  '  • 

prefer  the       of  March    18th,   1728,  between  W.  Wilkins  and   Catherine  las 

issueof/i.  to  wife,   of  the  first  part,  and  Ann  Anderson  of  the  second  part ; 

C.  It  seems  recjtjnff  the  deed  of  the  25th  of  September  1678  ;  W .  Wilkins 
XYiKt  freehold  ° 

may  pass  by 

a  will  giving  the  estate  a  local  description  and  name,  though  it  be  mistakenly  called 
leasehold  ;  there  being  no  other  property  answering  to  the  name  and  description. 
*[  367  ]  and 
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and  Catherine  his  wife  did  grant,  bargain,  sell,  assign,  and  set         1808. 

over,  the  premises  to  Ann  Anderson  for  the  residue  of  the  term         

of  999  years,  created   by  the  deed  of  the  25th   of  September      ^,sy 
1678,  as  a  security  for  the  repayment  of  23/.  and  interest :  with       a^aintt 
a  proviso  that  if  Wilkins  and  his  wife,  or  their  or  cither  of  their      Kpmey*. 
heirs,  executors,  &c.  should  pay  to  Anderson,  her  executors,  &c. 
the  principal  and  interest  on  the  17th  of  September  then  next, 
the  indenture  should  be  void.     By  indenture    of  the   19th  of 
September,  1732,  between  the  same  parties,  the  premises  were 
further  conveyed  to  Anderson  for  securing  a  further  sum  of  5/. 
with  a  like  proviso  on  payment  of  30/.  on  the  18th  of  March 
then  next.     By  indenture  of  the  30th  of  September,  1136,  be- 
tween Catherine  Wilkins  of  the  one  part,  and  the  said  Joseph 
Wilkins  of  the  other  part,  Catherine  in  consideration  of  5s.  bar- 
gained and  sold  the  messuages  with  one  piece  of  ground,  then 
in  her  possession,  containing  by  estimation  about  one  acre,  in 
Tcddenham,  &c.  to  Joseph  Wilkins  in  fee  (a).     Catherine  died 
in  1740  in  possession  of  the  premises,  leaving  Joseph  Wilkins 
the  eldest  son  and  heir  at  law  of  the  said  William  and  Catherine, 
and  their  three  daughters,  Ann,  Sarah,  and  Eleanor,  her  sur- 
viving.    Joseph  Wilkins  afterwards  died,  leaving  one  only  son,      [  368  ] 
John,  mentioned  in   the  will  of  Ann  Jones  hereafter  stated  ; 
which  John  died  in  1788,  leaving  the  lessor  of  the  plaintiff  his 
only  son.     On  the  death  of  Catherine   JVilkins,  in   1740,  her 
daughter  Ann  entered  upon  the  premises  and  kept  possession 
adversely  against  her  brother  Joseph  until  her  death,  without 
issue,  in  1779.  Ann  married  Reece  Jones,  who  by  his  will,  dated 
12th  January,  1763,  bequeathed  to  his  said  wii'e  Ann,  whom  he 
appointed  executrix,  all  his  real  and  personal  estate  ;  and  soon 
afterwards  died  ;  and  on  16th  June,  1768.  she  proved  his  will 
at   Gloucester.      By  indenture   of    the  28th    Feb.   1770,  be- 
tween Selwyn  James,  sole  executor  of  the  said  Ann  Anderson, 
widow,  of  the  one  part,  and  the  said  Ann  Jones,  widowv  devisee 
and  sole  executrix  of  Reece  Jones  of  the  other  part;  reciting 
the  abstracted  indentures  of  mortgage  or  assignment  of  the 

(a)  It  was  admitted  that  this  deed  of  the  30th  of  September,  173G, 
operated  nothing  in  respect  of  the  case  in  judgment;  Joseph  JVilkins 
having  had  the  fee  by  descent  before,  subject  only  to  the  dower  of 
Catherine  his  mother. 

JSth 
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18th  of  March,  1728,  and  19th  of  September,  1732,  and  that 
default  was  made  in  payment  of  the  principal  sum  of  30/.  and 
interest  there  mentioned,  and  that  there  was  due  to  Ann  An~ 
derson  501.  for  principal  and  interest,  which  Reece  Jones  in  his 
life  time  had  paid  to  her ;  but  that  no  assignment  was  ever 
made  by  her  of  her  estate  and  interest  in  the  premises  by  virtue 
of  those  indentures  to  Reece  Jones  ;  and  that  Ann  Jones,  being 
entitled  under  his  said  will  to  take  an  assignment  thereof,  had 
requested  James,  in  whom  such  term  estate  and  interest  was 
then  vested,  as  executor  of  Ann  Anderson,  to  assign  the  same 
to  her,  Ann  Jones,  which  he  had  consented  to  do ;  James  there- 
fore assigned  the  premises  to  Ann  Jones  her  executors,  &c.  for 
the  residue  of  the  said  term  of  999  years.  Ann  Jones  by  her 
will  of  the  11th  of  September  1771,  duly  executed  and  at- 
tested to  pass  real  estate,  devised  as  follows :  "  I  give  and 
bequeath  unto  Thomas  Cooper  for  life,  all  my  leasehold  estate 
situated  on  Tutshill,  commonly  called  the  Star,  consisting  of 
one  dwelling  house  and  stable,  one  piece  of  meadow,  orchard, 
and  garden.  I  also  give  unto  the  said  T.  Cooper  all  my  house- 
hold goods,  beds,  &c.  and  all  utensils  of  brewing,  and  other 
my  goods  and  chattels,  moveable  and  unmoveable,  together 
with  all  such  sums  of  money  as  may  be  due  to  me  at  the  time 
of  my  decease.  And  after  his  decease  I  give  and  bequeath 
unto  John  Prickett  all  the  above  leasehold  estate,  with  all  such 
furniture  as  shall  remain  after  T.  Cooper's  decease,  to  her  and 
to  her  heirs  and  assigns  for  ever.  But  if  Jane  Prickett  die  be- 
fore T.  Cooper,  or  if  she  die  without  heirs  from  her  body  law- 
fully begotten,  then  I  will  my  leasehold  estate  only  unto  John 
Wilkins,  son  of  Joseph  Wilkins,  to  him  his  heirs  and  assigns  for 
ever.  But  if  John  Wilkins  die  before  he  comes  to  lawful  pos- 
session of  it,  or  die  without  issue  of  his  body  lawfully  begotten, 
I  will  it  descend  unto  S.  Tovey,  his  heirs  and  assigns  for  ever. 
And  after  the  decease  of  Tho.  Cooper  and  Jane  Prickett,  and 
on  the  accession  of  John  Wilkins  to  my  leasehold  estate,  that 
my  household  goods  shall  be  equally  divided  between  Catherine 
and  Martha  Tovey."  And  she  appointed  Tho.  Cooper  her 
executor  ;  who  after  her  death  duly  proved  the  will,  and  took 
possession  of  the  premises  in  question.  The  premises  de- 
scribed in  the  said  will  as  leasehold  are  those  now  in  question. 
Jane  Prickett  married  James  Williams  ;  and  by  indenture  dated 

20th 
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90th  of  August,  1788,  Cooper  demised  the  premises  to  Williams         1808. 
and  his  wife  for  21  years,  if  he,  Cooper,  should  so  long  live,  at        ~ 
the   yearly  rent  of  eleven  guineas.     By  indenture   tripartite      yi- 
of  the  10th  of  March,  1789,  between  Thomas  Cooper,  adminis-       against 
trator  with  the  will  annexed  of  Ann  Jones,  of  the  first  part,      Kemeyv 
James  Williams  and  Jane  his  wife,  formerly  Jane  Prickett,  of 
the  second  part,  and  J.  Seys  of  the  third  part ;  reciting  the  in-      [  370  ] 
denture  of  the  28th  of  February,  1770,  therein  taking  notice  of 
the  indenture  of  mortgage  of  the  18th  of  March,  1728,  in  which 
are  recited  the  indentures  of  the  25th  of  September,  1768,  and 
19th  of  September,  1732,  and  the  other  matters  therein  recited  ; 
and  reciting  the  death  of  Ann  Jones,  and  her  said  will,  and  the 
said  indenture  of  lease  dated  the  20th  of  August  then  last  past ; 
and  that  James  Williams  and  Jane  his  wife  having  occasion  to 
borrow  40/.,  John  Seys  had  agreed  to  lend  the  same,  with  the 
approbation  of  T.  Cooper,  upon  mortgage  of  the  said  abstracted 
premises;  Cooper,  Williams,  and  wife,  did  thereby  grant,  bar- 
gain, sell,  and  assign  to  Seys  all  the  said  premises,  and  all  the 
estate,  &c.  to  hold  to  Seys,  his  executors,  &c.  for  the  residue 
of  the  said  term  of  999  years,  subject  to  a  proviso  that  on  re- 
payment of  the  40/.  with  interest,  on  the  10th  of  September  then 
next,  J.  Seys  his  executors,  &c.  would  surrender  or  assign  so 
much  of  the  said  term  as  should  be  unexpired  to  Williams  and 
wife,  their  executors,  &c.    The  40/.  mortgage  money  not  being 
paid,  Williams  and  wife  by  indenture  of  the  20th  of  February, 
1790,    reciting  the    last    abstracted    deed,   in    consideration 
thereof,  and  of  a  further  sum  then  paid  to  them,  making  in 
the  whole  100/.,  assigned  the  said  premises  to   Seys  for  the 
residue  of  the  term  absolutely,  and  without  any  proviso  for 
redemption,  subject  to  the  payment  of  the  rent  of  eleven  gui- 
neas a  year  to  Cooper  reserved  in  the  lease  of  the  20th  of  Au- 
gust, 1788.  J .  Seys  took  possession  of  the  premises,  and  consi- 
derably improved  them  ;  and  from  him  the  term  was  regularly, 
by  indenture  of  the  25th  of  March,  1795  (reciting  the  inden- 
ture of  the  25th  of  September,  1G78,  and  the  other  matters  be- 
fore mentioned,)  assigned  to  S.  Stephens,  who  on  the  2d  of 
July,  1797,  made  the  defendants  his  executors,  and  died,  and      [  371  ] 
they  are  now  in  possession.     Tho.  Cooper  died  in  1791,  and 
Jane  Prickett  died  without  issue,  in   1793.    James  Wilkins, 
the  lessor  of  the  plaintiff,  is  the  eldest  son  and  heir  of  John 
Vol.  IX.  X  Wilkins, 
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1808.         Wilkins,  the  devisee  named  in   the  will  of  Ann  Jones,  and  « 

t.        7         also  the  heir  at  law  of  William   Wilkins  the  grantee  in  the  in- 
Denn  dem.  rt 

Wilkins      dentures  of  the  25th  and  26th  of  September,  1678,  and  of  Ann 

against  Jones,  the  testatrix.  The  release  of  the  26th  of  September,  1678, 
Kemeys.  an(j  (]ie  jggj  0f  the  30th  of  September,  1736,  were  produced  by 
the  lessor  of  the  plaintiff.  The  other  conveyances  stated  were 
in  the  possession  of  and  produced  by  the  defendants.  If  the 
Court  were  of  opinion  that  the  lessor  of  the  plaintiff  was  en- 
titled to  recover  the  premises  in  question  the  verdict  was  to 
stand  :  otherwise  a  nonsuit  was  to  be  entered. 

This  case  first  came  on  to  be  argued  in  the  last  term,  when 
it  was  ordered  to  be  amended  ;  and  afterwards  in  the  same 
term  it  was  argued  by  Wigl/y,  for  the  plaintiff,  and  Gastlte,  for 
the  defendant,  when  several  points  were  made  ; 

1st,  Whether  the  mortgage  term  of  999  years,  created  by 
the  indenture  of  lease  of  the  25th  of  September,  1678,  were 
merged  in  the  fee  granted  to  W.  Wilkins  bv  the  indenture  of 
release  of  the  26th  of  September :  against  which  Shep.  Touch. 
324.  was  cited.  2dly,  If  merged,  whether  the  old  term  were 
not  revived  and  assigned  by  the  deed  of  the  18th  of  March, 
1728,  noticing  it  as  an  existing  term,  and  conveying  it  as  such 
from  W.  Wilkins  and  Catherine  his  wife  to  Ann  Anderson,  as  a 
mortgage  security  ;  or  whether  the  words  "  grant,  bargain, 
sell,  assign,  and  set  over,"  though  purporting  to  be  an  assign- 
ment of  the  old  term,  would  not,  if  that  were  merged,  operate 
as  a  new  grant  or  re-creation  of  the  term,  by  reference  to  the 
[  372  ]  former,  for  the  residue  of  the  years  to  come  :  and  this  seemed 
to  be  conceded.  3dly,  Whether  upon  the  death  of  Catherine 
the  survivor  of  TV.  Wilkins,  in  1740,  and  the  rightful  fee  hav- 
ing at  all  events  descended  to  Joseph  the  eldest  son  and  heir  at 
law  of  Catherine  Wilkins  ;  his  sister  Ann,  who  then  entered 
and  kept  possession  adversely  against  her  brother  until  her 
death  without  issue  in  1779,  did  not  thereby  acquire  a  tortious 
fee  by  disseisin,  (as  in  Lit.  s.  411.)  notwithstanding  the  ex- 
istence of  the  outstanding  mortgage  term  to  Ann  Anderson,  to 
whom  Ann  Wilkins  continued  to  pay  the  interest  on  the  mort- 
gage, and  therefore,  it  was  said,  must  be  taken  to  have  con- 
tinued in  possession  with  the  assent  of  the  mortgagee,  and  dur- 
ing which  term  the  brother  could  not  have  recovered  in  eject- 
ment. 
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metit.     4thly,  Whether,  if  she  did  acquire  such  tortious  foe  by         1808. 

disseisin  in  1740,  the  assignment  of  til**  outstanding  mortgage 

term  to  her  (then  called  Ann  Jones)  in  1770  bv  Selxci/n  Jamest      Wii  „.     ' 

*  '  ■'  )i  1 1.1.  i  MS 

the  executor  of  Ann  Anderson  thn   mortgagee,  did  not  merge        u^aimt 

the  term  in  the  fee;    as  the  term  and  the  fee  could  not,  it  was       Kimev*. 

argued,  exist  together  in  the  same  person  in  their  own  right> 

And  in  Co.  Lit.  338.  b.  it  is  said  that  a  man  cannot   have  a 

term  for  years  in  his  own  right,   and  a  freehold  in  outer  droit, 

to  consist  together;    but  he  may  have  a  freehold  in  his  own 

right  and  a  term  in  outer  droit.     Or,  5thly,  whether  a  rightful 

term  could  merge  in  a  wrongful  fee.     Or,  6thly,  whether  Ann 

Jones  having  a  rightful  and  a  wrongful  title  to  the  possession, 

she  might  not  have  elected  to  hold,   and  may  therefore  now  be 

presumed  to  have  held,  by  her  rightful  title  ;    more  especially 

as  by  her  will  she  describes  the  premises  as  leasehold,  which 

was  according  to  her  right  in  them. 

But  ultimately  it  became  unnecessary  to  decide  these  points:  [  373  J 
for  the  case  was  resolved  into  this  ;  either  the  estate  in  Ann 
Jones  at  the  time  of  her  death  was  leasehold  or  freehold.  If 
leasehold,  it  was  agreed  that  the  defendants  were  entitled, 
claiming  under  those  who  were  competent  to  convey  it  as  such. 
If  freehold,  the  question  turned  on  the  devise  over  in  the  will 
of  Ann  Jones  to  Joint  Wilkins  (the  father  of  the  lessor  of  the 
plaintiff)  if  Jane  Prickett  died  before  Thomas  Cooper  (the 
first  taker  for  life  under  Ann  Jones'1  will),  or  if  she  died  zoilhout 
heirs  of  her  body.  And  Jane  Prickett  having  died  without 
issue  in  179.3,  but  having  survived  Thomas  Cooper,  who  died  in 
1791,  the  principal  question  was,  whether  that  devise  over 
took  effect:  and  which  depended  upon  another  question, 
whether  the  word  or  were  to  be  read  and:  in  other  words, 
whether  both  the  events,  of  Jane  Prickett  dying  before  Tho. 
Cooper,  and  of  her  dying  without  issue,  must  happen  before  the 
remainder  over  to  John  Wilkins  could  vest  ?  In  respect  to 
which  Lawrence^  J.  in  the  last  term  referred  to  Fairfield  v. 
Morgan  (a)  in  the  House  of  Lords,  where,  in  a  devise  nearly 
similar,  or  was  read  and,  and  where  all  the  cases  on  the  sub- 
ject are  collected. 

Wigley  for  the  lessor  of  the  plaintiff,  (assuming  for  the  pur- 
pose of  the  argument,  that  the  old  mortgage    term    for  999 

(a)  2  New  Rep.  38. 

X  2  years, 
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1808.  years,  created  by  the  deed  of  demise  of  the  29th  of  September 
_.  "  ~*  1678,  was  merged  in  the  fee  released  to  Wm.  Wilkins  by  the 
Wir  kins      indenture  ot  the  zotn  ot  September  ;  or  it  it  were  revived,  or  a 

against       new  mortgage  term  created  by  the  deed  of  the  18th  of  March 

Kemeys.  J728  for  the  benefit  of  Ann  Anderson  the  mortgagee,  that  upon 
the  assignment  of  it  by  her  personal  representative  in  1770  to 
Ann  Jones,  who  had  then  acquired  a  tortious  fee  by  disseisin  of 

L  374  ]  ner  brother  30  years  before,  that  term  was  again  merged,  and 
therefore  that  at  the  time  of  Ann  Jones  making  her  will 
she  was  seized  in  fee  of  the  premises  unincumbered  by  any  out- 
standing term  ;)  contended,  1st,  that  though  the  premises  were 
described  in  the  will  as  leasehold,  yet  the  devisor  having 
nothing  but  this  freehold  estate  which  is  locally  described,  they 
would  pass  under  this  mistaken  description  ;  rejecting  the  word 
leasehold  as  surplusage  ;  according  to  the  rule  in  Knotsford  v. 
Gardiner  (a).  2dly,  That  the  word  or,  in  the  devise  over 
to  John  Wilkins,  was  to  be  read  in  its  proper  disjunctive  signi- 
fication ;  and  that  one  of  the  events  having  happened,  namely, 
the  dying  of  Jane  Prichetl  without  issue,  the  devise  over  took 
effect.  The  case  of  Fairfield  v.  Morgan  was  a  devise  to  the 
testator's  brother  of  all  his  real  and  freehold  estates  ;  but 
in  case  his  brother  "  should  die  before  he  attained  the  age  of  21 
years,  or  without  issue  living  at  his  death,"  then  to  his  mother 
in  fee.  And  he  endeavoured  to  distinguish  the  present  from 
that  case  by  saying,  that  here  there  was  an  apparent  intent 
that  neither  of  the  devisees,  Jane  Prickett,  or  John  Wilkins, 
should  take  any  fee  absolutely  in  the  premises  until  they  re- 
spectively came  into  possession.  The  only  reason  against  such 
a  construction  is  founded  upon  the  supposition  of  an  absurdity 
in  supposing  that  the  testatrix  could  intend  that  if  Jane 
Prickett  died  before  Cooper,  leaving  issue,  such  issue  should 
not  take,  but  the  estate  go  over  to  John  Wilkins  on  Cooper's 
death  :  but  there  is  nothing  so  absurd  in  such  an  intention  as 
to  render  it  impossible  to  suppose  that  it  could  exist,  though  the 
natural  sense  of  the  words   used  best  convey  such  a  meaning. 

[  375  ]  A  devisor  may  well  intend  to  give  an  estate  in  remainder  to  one 
relation ;  and  if  she  lived  to  come  into  possession  of  it,  then  that 
her  family,   if  she  had  any,  should  also  have  the  benefit  of  it ; 


(/<)  2  Atk,  .450. 

but 
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but   that  if  she  never  came  into  the  possession  at  all,  that  it         1808. 
should  go  over  altogether  to  another  relation  who  was  the  next  ~ 

more  immediate  object  of  personal  regard.      But  admitting      Wilkivs 
some  inconvenir  nee  in  this  construction,  the  reading  and  for  or       axain.it 
will  not  get  rid  of  every  inconvenience  ;  for  then,  MJanePrickett      Kemeys. 
survived  Cooper,  but  without  having  issue,  (for  in  case  of  issue, 
it  might  be  a  question   whether  she  would  take  more  than  an 
estate  tail,)  she  might  have  sold  the  estate,  and  deprived  the  de- 
visees over  of  their  succession  ;  which  was  clearly  against  the 
intention  of  the  testatrix. 

The  Court  How  thought  it  unnecessary  to  hear  Gaselee 
contra,  on  this  part  of  the  case. 

Lord  Ellenborough,  C.  J.  This  case  is  governed  by  that 
of  Fairfield  v.  Morgan,  and  the  word  or  must  be  read  copu- 
latively  as  and ;  the  apparent  intention  of  the  testatrix  being, 
that  both  the  events,  of  Jane  PricketCs  dying  before  Thomas 
Cooper,  and  of  her  dying  without  issue,  should  concur  before 
the  devise  over  took  effect :  and  both  did  not  concur;  for  she 
survived  Cooper.  Taking  this,  therelbre,  either  as  freehold  or 
leasehold  property  in  the  testatrix,  the  plaintiff  is  not  entitled 
to  recover.  As  leasehold,  there  was  a  resuscitation  of  a  term 
by  the  words  grant,  bargain,  and  sell,  as  well  as  assign,  in  the 
mortgage-deed  of  March  1728,  to  Ann  Anderson,  which  term 
afterwards  came  by  assignment  to  Ann  Jones,  through  whom  a 
regular  title  is  traced  to  the  defendants.  As  freehold,  consider- 
ing Ann  Jones  to  have  acquired  a  tortious  fee  by  an  adverse 
possession  since  1740,  the  title  is  out  of  the  lessor  of  the  plain-  [  376  ] 
tiff;  and  the  devise  over  to  his  father  in  the  will  of  Ann  Jones 
never  took  effect. 

Grose,  J.,  concurred  in  both  views  of  the  case  ;  and  added, 
that  it  was  necessary  to  read  and  for  or,  in  order  to  give 
effect  to  the  intention  of  the  testatrix  ;  for  otherwise,  if  Jane 
Prickett  had  died  before  Cooper,  leaving  issue,  the  estate 
would  have  gone  over  against  the  manifest  intent  of  the  tes- 
tatrix. 

Le  Blanc,  J.  The  property  to  be  recovered  in  this  eject- 
went  is  either  freehold  or  leasehold  :  if  leasehold,  it  is  admitted 

that 
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1808.        that  the  lessor  of  the  plaintiff  cannot  take  it.     I  f  freehold,  then 

^         ~A         he  claims  it  as  heir  at  law  to  John  Wilkins.  the  devisee  over  in 
jjfnn   flera.  . 

Wilkins      tne  w'"  of  Ann  Jones.     Taking  it  then  to  be  freehold,  though 
against        called  leasehold   in  the  will,  and  that  as  freehold  it  would  still 
JvKMEvs.      pass,  being  described  by  its  local  name  and  parts,  the  testatrix 
first  gives  it  to  Thomas  Cooper  for  life;  and  after  his  decease, 
to  Jane  Pricked  and  her  heirs  and  assigns  ;  but  if  she  die  be- 
fore Cooper,  or  if  she  die  without  heirs  of  her  body,  then  to 
Wilkins  and  his  heirs.     If  this  devise  over  has  taken  effect  in 
the  event  which  has  happened,  then  the  lessor  is  entitled  to  re- 
cover.    That  depends  on  the  construction  of  the  word  or  in 
that  clause  ;  whether  it  is  to  be  read  disjunctively,  or  conjunc- 
tively, as  if  the  word  and  had  been  there   written;  because,  as 
Jane  Pricked  survived  Cooper,  and  died  without  issue,  if  the 
estate  were  intended  to  go  over  on  the  happening  of  either 
alternative,  it  would  still  go  over  to  Wilkins.     But  there  has 
been   a  long  train   of  decisions,  ending  with  the  late  case  of 
Fairfield  \.  Morgan,  and  particularly  Sozcell  v.  Garnet,  (Moor 
422.)  which  is  very  like  the  present,  where  the  Court  have  con- 
[  377  J      strued  or  as  and ;  because  otherwise,    if  the  prior  devisee  had 
issue,  and  died,   as   in  Sozcell  v.   Garret  before  21  :  or,  as  in 
this  case,  before  T.  Cooper  ;  the  issue,  which  was  the  object  of 
the  devisor's  bounty  before  the  devisee  over,  would  not  take  at 
all  ;  and  therefore,   to  prevent   so  monstrous  an  absurdity  as 
that,  if  Jane  Pricked  died  the  day  before  T.  Cooper,  the  in- 
tention  of  the  devisor  in  favour  of  her  children  would  be  de- 
feated, the  word  or  must  be  read  and. 

Bayley,  J.,  agreed  that  the  word  or  must  be  read  and,  in 
order  to  effectuate  the  manifest  intention  of  the  devisor.  The 
first  object  of  her  bounty,  after  T.  Cooper,  to  whom  she  only 
gave  an  estate  for  life,  was  Jane  Pricked.  If  she  survived 
Cooper,  so  as  to  live  to  occupy  the  property  herself,  the  testatrix 
meant  she  should  have  the  fee  :  but  if  she  died  in  Cooperys 
life  time,  in  which  case  she  could  not  occupy  herself,  but  left 
children,  the  testatrix  meant  she  should  have  the  means  of 
providing  for  those  children,  and  therefore  that  in  that  event 
also  she  should  have  a  fee.  The  devise  over,  therefore,  was 
not  to  take  effect  in  either  event,  if  she  lived  to  enjoy  it  her- 
self, or  if  she  left  children  to  be  provided  for  :  whereas,  accord- 
ing 
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Dr.vv  dem. 

II.K  IN"! 


ing  to  the  plaintiff's  construction,  had  she  died  before  T.  Cooper,         180H 
leaving  issue,  the  estate  would  have  gone  over  to  the  remainder 

man,  without  leaving  her  the  means  of  providing  for  her  child-  ^ 
ren  out  of  it ;  which  was  clearly  contrary  to  what  the  testatrix        against 

intended.  Kemkys. 


[   3"8  ] 

Kf.r  against  Osdorne.  Tuesday, 

*  May  10th. 

ASSUMPSIT   for  money   had  and   received,  and  on  the   Where  mo- 
other  common  money  count",  and  also  on  a  special  count,  »cy  in  liti- 

which   stated  that  the  plaintiff  insured  the  defendant's  freight  8'1tl0n  '*" 

tvvt'Pii    two 
of  the   ship   d'eorgc,  on  a  voyage  from  Riga  to  London,  &c.  ,)artjes  has 

for  ]50/.  :   that  the  ship  being  detained   at    Riga,   under   the  by  mutual 

Russian  embargo,  the  defendant  gave  notice  of  abandonment  consent  been 

to  the  insurers  on  the  freight,  and  claimed  a  total  loss  :  where-  p        over 

iii..*.  a  trustee,    in 

upon,   m  consideration  that  the  plaintiff  accepted  the  abandon-  trust  for  trie 

ment,  and  agreed  to  pay  a  total  loss  upon  receiving  an  assign-  party  euti- 

ment  of  the  freight,  the  defendant  promised  to  assign  the  freight  tIt>('5  a  can 

for  the  benefit  of  the  insurers  thereof.     It  then  stated  that  the  ?"'>'  b.e  sued 
•  11  i    i'      i  for arui  reco- 

plaintift  paid  a   total   loss  to  the  defendant ;  that  the  embargo  VPrC(i  from 

was   afterwards  withdrawn,  the  cargo  reloaded,    the    voyage  the  stake- 
performed,  and  the  freight  paid  by  the  consignees  :  and  then  »°lder  by 

assigned  as  a  breach,  that  the  defendant,  before  he  abandoned  ....  j  r^,    " 

.  i         i   •     •  i*  i  •  titled  to  it, 

the   freight   to   the   plaintiff,  had  abandoned  the  ship  to  other  amj  „ot  from 

underwriters  on    ship,    and    afterwards   assigned   the  ship  to  the  original 

trustees  as   to  7-Sths,   in   trust  for  the  underwriters  on  ship,  Par,y  w"° 

and  as  to  the  other  8th  in  trust  for  himself;   whereby  the  trus-     ,     ,,       T 

'  -  ed  ;  though 

tees  became  entitled  to  the  freight,  and  the  defendant,  though  he  agreed  to 
demanded,   refused  to  assign,  and   became   incapable  of  mak-  wave  all  ob- 
ing  any  effectual  assignment  of  it  to  the  plaintiff.      In  another  Jeftlon;'  to 
special  count  the  breach  was  laid  to  be,   that  the  defendant 
caused  the   freight  to  be  payable  and  paid  to  other  persons, 
and   not  to  the   underwriters  on   freight  ;  and  refused  to  as- 
sign and  was  incapable  of  effectually  assigning   the   same   to       [  379  ] 
them.     On   the   trial   of  the  cause  at  the  sidings  in  London,  a 
verdict  was  taken  for  the  plaintiff  for  150/.  subject  to  the  opi- 
nion of  the  Court  on  a  case,  the  substance  of  which,  so  far  as 
respects  the  only   point  on  which  any  opinion  was  given,  \*  as 
follows  :— 

The 
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1808.  The  defendant,  owner  of  the  ship  George,  on  the  28th  of 

~Z  June,  1800,  chartered  the  ship  by  writing  (not  under  seal)  to 

against  Roberts  and  Co.  of  London,  on  a  voyage  to  Riga,  and  back 
Osborne,  again,  at  a  certain  rate  of  freight  per  lading.  On  the  8th  of 
July,  the  defendant  insured  the  ship  on  the  voyage  out  and 
home  for  G000/. ;  and  on  the  16th  of  July,  he  insured  the 
freight  on  the  same  voyage  for  2500/.,  of  which  150/.  was  un- 
derwritten by  the  plaintiff.  The  ship  sailed  on  the  voyage, 
and  arrived  at  Riga;  and  was  there  detained  under  an  em- 
bargo, after  the  greater  part  of  her  cargo  was  on  board,  which 
was  afterwards  unshipped.  On  the  24th  of  February,  1801, 
the  defendant  gave  written  notice  of  abandonment  of  the  ship 
to  the  underwriters  on  ship,  and  demanded  a  total  loss  ;  and 
they  accepted  the  abandonment;  and  by  a  memorandum  on  the 
policy,  dated  the  27th  of  February,  agreed  to  pay  a  total  loss, 
"  on  receiving  from  the  owner  an  assignment  of  7-8ths  of  the 
"  ship,"  &c.  which  was  equivalent  to  7000/.  the  sum  insured 
on  her,  to  be  paid  on  the  first  of  April,  by  a  bill  at  two 
months.  On  the  25th  of  February,  the  defendant  gave  written 
notice  of  abandonment  of  the  freight  to  the  underwriters  on 
freight,  and  demanded  a  total  loss  ;  which  they  agreed  to  pay 
in  like  manner,  by  a  memorandum  on  the  freight  policy,  dated 
the  27th  of  February,  u  upon  receiving  from  the  owners  an 
"assignment  of  the  said  freight."  The  plaintiff  accordingly 
[  380  ]  paid  the  amount  of  his  subscription  to  the  defendant.  On 
the  21st  of  March,  1801,  the  defendant  executed  an  assign- 
ment, by  which  he  conveyed  to  Broadley  and  Moxon  all  his 
property,  interest,  and  claims,  in  and  to  the  ship,  in  trust,  as 
to  7-Sths  for  the  underwriters  on  ship,  at  their  request,  and 
as  to  the  other  8th  for  himself.  And  on  the  same  day  he  ex- 
ecuted to  the  same  trustees  an  assignment  of  all  his  right,  title, 
interest,  and  claims,  legal  and  equitable,  in  and  to  the  freight 
from  Riga,  &c.  in  trust  for  the  underwriters  on  freight,  with 
their  privity  and  consent.  But  it  did  not  appear  which  of 
these  assignments  was  first  executed.  The  underwriters  on 
ship  also  paid  the  defendant  as  for  a  total  loss.  In  May,  1801, 
the  ship  was  liberated,  the  cargo  re-loaded  and  completed,  and 
she  returned  home  with  and  delivered  the  goods  to  the  several 
consignees,  who  afterwards  paid  their  full  freight  to  Moxon, 
one  of  the  trustees  of  the  ship  and  freight,  who  still  retains 
the  samp  :  which  payment  icas  made  to  Moxon  with  the  concur- 

2  r*?ice 
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trace  of  each  set  of  underwriters.     The  plaintiff,  at  the  time        1808. 
when  he  paid  his  subscription  to  the  defendant,  knew  that  the        TT" 
defendant  had  abandoned  the  ship  to  the  underwriters  on  ship,       a*aimtt 
and  that  he  had  assigned  the  ship  to  Broadlcy  and  Moxon^  in     Osborne. 
trust  as  beforementioned  ;  but  it  was  not  proved  that  he  knew 
these  facts  at  the  time  when  he  accepted  the  abandonment  of 
the  freiffht,  and  when  the  memorandum  before  mentioned  was 
made  on  the  policy  on  freight.     The  parties  agreed  to  take  no 
advantage  of  form  on  either  side,  but  to  rest  on  the  merits  of 
their  cases.     The  question  was,  whether  the  plaintiff  were  en- 
titled to  recover? 

Richardson  for  the  plaintiff,  having  stated  the  facts  of  the 
case,  was  asked  by  Lord  Ellenborough,  how,  after  the  two  [  381  ] 
parties  had  agreed  that  the  money  in  dispute  should  be  paid 
over  to  third  persons,  stakeholders,  the  plaintiff  could  sue  for 
and  recover  it  against  the  defendant  who  had  so  paid  it  over 
with  his  consent.  This,  his  Lordship  said,  was  a  preliminary 
objection  which  appeared  to  be  fatal  to  the  action  ;  and  which 
precluded  any  discussion  upon  the  merits  of  the  case  :  and 
that  the  agreement  of  the  parties  to  rest  on  the  merits,  and 
take  no  advantage  of  form,  could  not  alter  the  case  or  bind 
the  Court  to  give  judgment  on  the  merits,  when  there  appeared 
to  be  a  clear  objection  to  the  action  itself.  To  this  Richardson 
submitted  that  though  this  was  a  decisive  objection  to  the 
count  for  money  had  and  received,  yet  it  was  none  to  the 
special  count,  which  went  upon  a  breach  of  contract,  in  not 
paying  the  freight  over  to  the  underwriters. 

Le  Blanc,  J.  The  special  count  is  also  against  you  ;  for 
the  refusal  to  assign  the  freight,  as  there  alleged,  is  answered 
by  the  fact  of  its  being  assigned  and  afterwards  paid  to  another 
with  the  plaintiff's  consent. 

Lord  Eelenborough,  C.  J.  The  question  of  right  to  the 
freight,  upon  the  abandonment,  between  the  underwriters  on 
ship,  and  those  on  freight,  cannot  be  decided  in  this  action. 
It  is  a  question  of  great  importance  and  very  proper  for  dis- 
cussion when  it  comes  before  us  unfettered  by  any  preliminary 
objection.  Perhaps  it  may  be  contended  in  the  present  in- 
stance that  the  assured  is  liable  upon  his  engagemnt  to  both 

sets 


SSI 


CASES  in  EASTER  TERM 


1808. 

Kkr 

against 

Osborne. 

*[  382  ] 


sets  of  underwriters.  But  the  subject  of  this  suit  has  by  agree- 
ment of  all  parties  been  taken  from  the  defendant  and  depo- 
sited in  other  hands  :  in  those  hands,  therefore,  it  must  be  liti- 
gated.* The  breach  of  the  contract  complained  of  by  the 
plaintiff  is  the  non-assignment  or  non-payment  to  him  of  the 
freight ;  but  if  he  agreed  that  it  should  be  assigned  or  paid 
over  to  another,  how  can  he  complain  of  the  breach  of  that 
contract  ?     He  must  proceed  against  the  stakeholder. 


Bayley,  J.  The  money  was  paid  over  by  consent  of  all 
parties,  and  with  knowledge  of  all  the  facts.  No  new  fact  is 
stated,  which  was  kept  back  at  the  time  from  the  knowledge 
of  the  underwriters.  How  then  can  the  plaintiff  now  object  to 
the  payment  over  ? 

Per  Curiam,  Postea  to  the  defendant. 

Holroyd  was  to  have  argued  for  the  defendant. 


Tuesday, 
May  10th. 

Under  a  de- 
vise of  land 
to  the  testa- 
tor's son 
Joseph  his 
heirs  and  as- 
signs for 
ever  ;  but  in 
case  his  son 
should  die 
uithout  is- 
sue, then  to 
go  to  the 
child  of 
which  his  se- 
cond wife 
"was  ensient ; 
held  that  Jo- 
seph took  an 
estate  tail. 
*[  J83  j 


Doe  on  the  Demise  of  Christiana  Ellis 
against  Ellis. 

IN  ejectment  for  a  messuage  in  .Leeds,  a  verdict  was  taken,  at 
the  trial  at  York,  for  the  plaintiff,  subject  to  the  following 
case.  Jacob  Ellis,  being  seized  in  fee  {inter  alia)  of  the  premises 
in  question,  by  his  will  duly  executed,  dated  the  26th  of  March, 
1801,  devised  thus:  "  I  give  and  devise  unto  ray  son  Joseph 
"  his  heirs  aad  assigns  for  ever  all  that  messuage  or  tenement 
"  in  Ijceds  in  his  own  occupation  :  but  in  case  my  said  son  Joseph 
"  shall  die  without  issue,  then  I  give  and  devise  the  same  mes- 
"  suage  unto  the  child  or  children  with  which  my  wife  is  now 
"  ensient,  his  or  her  heirs  and  assigns  for  ever."  A  copy  of 
the  will  was  annexed  to  the  case  ;  but  no  other  part  of  it  was 
considered  to  be  material  to  the  question. 

*The  testator  had  two  wives  :  by  his  first  he  had  his  son 
Joseph  ;  by  his  second  he  had  Christiana  the  lessor  of  the 
plaintiff,  with  whom  his  second  wife  was  ensient  at  the  time  of 
making  bib  will.    Joseph  the  son  i-urvivcd  the  testator  and  en- 

1  tered 
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tered  into  the  premises,  and  died  ;  leaving  Jacob  his  son  and         1808. 
heir  him  surviving  ;  who  entered  and  died  without  issue  ;  leav-  J~ 

ins;  Joseph  Ellis,  his  paternal   great  uncle,  his    heir  at    law;         »,' 
m!io  claims  the   premises,  and  defends  the  ejectment,  in  the        against 
name  of  Mary  Ellis  the  tenant.     Christiana,  the  daughter  of        Ellu. 
the  testator  by  his  second  wife,  claims  the   premises  under  the 
above  devise.     The  question  was  whether  she  were  entitled  to 
recover ;  if  she  were,  the  verdict  was  to  stand  ;  if  not,  a  ver- 
dict was  to  be  entered  for  the  defendant. 

I.ittledale  for  the  plaintiff*,  contended  that  Joseph  the  son,  to 
whom  and  his  heirs  and  assigns  the  estate  was  given,  only  took 
an  estate  tail  by  force  of  the  subsequent  words  in  the  limita- 
tion over,  "  in  case  my  said  son  Joseph  shall  die  zcithoat  issue  y 
"  which  restrained  the  word  "  heirs"  to  "  heirs  of  the  body." 
Therefore,  on  the  death  of  Joseph's  son,  Jacob,  without  issue, 
the  limitation  over  to  the  lessor  of  the  plaintiff,  Joseph's  sister 
of  the  half  blood,  took  effect.     And  he  referred  to  Parker  v. 
Thacker  (a),  Webb  v.  Herring  (b),  Nottingham  v.  Jennings  (c), 
Tj/te  v.  Willis  (d),  (in  addition  to  which   Liord  Ellenborough 
mentioned  Brice  v.  Smith,  as  reported  in  Willes  1.)  and   par- 
ticularly to  Roe  d.  Scott  v.  Smart  (e),  as  being  directly  in  point 
to  the  present  case.     The  testator  there  devised  different  lands      [  384  ] 
to  each  of  his  sons,  James,  John,  and  Thomas,  to  hold  to  each, 
his  "  heir's  and  assigns  for  ever  ;"  and  if  either  of  his  three  sons 
should  die  without  issue  of  his  or  their  bodies,  then  the  estate  or 
estates  of  such  sons  to  go  to  the   survivors  or  survivor  ;  and  if 
all  his  sons  should  die  without  issue,  then  to  his  four  daughters 
and  their  heirs  and  assigns  forever.     The  three  sons  survived 
the  testator  and  entered,  and  John  died  afterwards  unmarried  ; 
and  held  that  Thomas  took  an  estate  tail,  which  descended   to 
his  daughter  ;  and  on  her  death,  without  issue,  the  estate  went 
over  to  James,  and  not  to  the  heirs  of  the   daughter  to  whom 
James  was  only  related  of  the  half-blood. 

(a)  3  Lev.  70.  (b)  Cro.  J.  415.         (c)    1   ZV.  JVms.  23. 

(rf)   Cat.  Temp.  Talb.  1.  and  vide  Leicis  v.  Waters,  6  East  336. 
(e)  C.  B.  Easter  27  G.  3.  reported  in  the  last  edition  of  Fcarne's 
Exec.  Dev.  203.  edited  by  Mr.  Powell. 

Ilolmi/d, 
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180S.  Holroyd,  contra,  contended  that  the  limitation  to  Joseph  and 

~  his  heirs,  and  in  case  he  die  without  issue  then  over,  gave 
Ellis  Joseph  a.  fee  determinable  on  a  particular  event;  not  on  an  un- 
against  limited  failure  of  issue,  but  on  his  dying  without  issue  at  the 
Ellis.  time  of  his  death  ;  which  event  did  not  happen,  and  therefore 
the  devise  over  never  took  effect.  This  case  is  distinguishable 
from  all  the  others  but  the  last.  In  general  the  cases  have 
been  where  after  a  devise  to  one  and  his  heirs,  the  limitation 
over  has  been,  in  case  he  died  without  heirs,  to  one  who  might 
be  his  heir  ;  where  it  was  manifest  that  by  the  word  heirs  was 
meant  heirs  of  the  body :  but  this  does  not  apply  where  the 
limitation  over  is  to  one  of  the  half-blood,  who  could  not  be 
heir  to  the  first  taker.  Without  entering  into  the  distinction 
between  real  and  personal  property,  in  construing  the  words 
dying  without  issue;  whether  to  be  taken  as  a  general  failure  of 
issue,  or  to  be  confined  to  the  time  of  the  death  ;  which  distinc- 
tion is  commented  upon  by  Lord  C.  J.  Wilmot  in  Keiley  v. 
[  385  ]  Fowler  (a),  and  by  Lord  Kenyon  in  Porter  v.  Bradley  (b)  ;  it  is 
now  settled,  that  even  in  the  case  of  real  property  any  slight 
circumstance  which  shews  an  intent  in  the  testator  not  to  use 
the  words  die  without  issue  in  their  strict  legal  sense,  as  im- 
porting a  general  failure  of  issue  at  any  future  time,  will  restore 
them  to  their  natural  sense,  as  purporting  a  dying  without  issue, 
at  the  time  of  the  death  of  the  first  taker.  This  also  appears 
from  Wilkinson  v.  South  (e),  and  Hockley  v.  Mawbey  (d).  Now 
here  the  intention  of  the  testator  clearly  was,  that  Joseph  should 
take  a  fee  if  he  had  issue ;  for  he  uses  the  word  then,  which 
must  refer  to  the  time  of  the  death.  Again,  the  devise  is  not 
merely  to  him  and  "  his  heirs"  but  to  him  and  "  his  heirs 
and  assigns  for  ever;"  giving  him,  therefore,  an  assignable 
estate.  Now  an  estate  tail  is  not  an  assignable  estate ;  for 
it  only  endures  while  there  are  heirs  of  the  body  of  the  first 
taker.  He  was  to  take  a  fee  in  all  events,  except  that  on  which 
the  estate  was  given  over,  namely,  if  he  had  no  issue  living  at 
the  time  of  his  death.  The  only  direct  authority  against  this 
is  Roe  d.  Scott  v.  Smart,  of  which  there  does  not  appear  to  be 

(a)  WilmoVs  Rep.  298. 

(b)  3  Term  Rqj.  146.  and  vide  Roe  v.  Jeffery,  7  Term  Rep.  589. 

(c)  7  Term  Rep.  5.35.  (</)  3  Bro.  C.  Cas.  82. 

any 
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any  professed  note  of  what  passed  in  court ;  hut  the  account  of  1808. 
the  case  is  collected  from  Mr.  Fearne'a  papers  and  opinions.  It 
appears,  however,  that  the  testator  was  there  parcelling  out  his 
estate  amongst  his  sons,  and  regulating  the  succession  from  one  t]'Jaiiut 
to  another,  so  as  to  preserve  the  whole  in  the  family:  and  Ellis. 
therefore  could  not  intend  that  they  should  take  the  fee. 

Lord  Ellenbohough,  C.  J.  The  general  rule  is  clear,  [  386  ] 
that  the  words  "  in  case  my  said  son  Joseph  shall  die  without 
"  issue,"  must  be  construed  to  mean  a  general  failure  of  issue. 
And  according  to  the  opinion  of  Lord  Thurlow,  in  Bigge  v. 
Bensley  {a),  "  the  general  words  are  to  be  varied  only  by  cir- 
"  cumstances  arising  on  fair  demonstration."  Lord  Thurlow 
said  that  there  were  not  less  than  57  cases  upon  this  point, 
and  that  to  call  li  dying  without  leaving  issue"  the  natural 
sense  of  "  dying  without  issue,"  is  against  all  the  cases.  And 
he  referred  to  Dormer  v.  Beauclcrk  (b),  as  deciding  that  the 
word  then,  which  was  merely  a  word  of  relation,  and  not  an 
adverb  of  time,  made  no  difference.  That  is  extremely  decisive 
against  the  only  word  upon  which  originally  any  argument 
could  have  been  built.  For  as  to  the  word  assigns,  which  fol- 
lows heirs,  we  cannot  collect  any  different  intention  from  the 
addition  of  it,  than  if  the  word  heirs  alone  had  been  used. 
Whether  an  estate  be  given  to  a  man  and  his  heirs,  or  to  him 
and  his  heirs  and  assigns,  must  be  the  same  thing  in  legal  con- 
struction. The  estate  then  being  at  first  given  to  Joseph,  his 
heirs  and  assigns  for  ever,  would  have  given  him  the  fee;  but 
the  premises,  however  large,  may  be  restrained  by  the  context; 
as  premises,  however  narrow,  may  be  enlarged  by  it.  Here 
then  the  testator  goes  on  to  say  that,  "  in  case  Joseph  shall  die 
"  without  issue,  then"  he  gives  it  over  to  the  child  which  his, 
(the  testator's)  wife,  is  ensient  with  ;  which  clearly  gives  Joseph 
only  an  estate  tail ;  according  to  Bricc  v.  Smith,  where  all  the 
cases  are  collected  :  among  others,  A Uham%  case  (c),  in  which 
the  same  rule  is  applied  to  deeds  ;  as  "  if  a  man  give  land  to  [  387  ] 
"  one  and  his  heirs,  habendum  to  him  and  the  heirs  of  his 
"  body,  he  shall  have  but  an  estate  in  tail,  and  no  fee  expect- 
"  ant ;  for  the  habendum  qualifies  the  general  words  pre- 
"  cedent."     And  so  it  was  said  by  Lord  Keeper  Wright,  in 

(a)  iBro.  Ch.  Cas.  190.        (b)  JVillisfl.        (c)  8  Co.  154.  b. 

Banjltld 
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Bamfieldv.  Popham  («),  "  that  where  in  the  premises  an  estate 
fi  is  given  by  deed  to  one  and  his  heirs,  and  if  he  die  without  is- 
"  sue,  &c. ;"  these  words  are  sufficient  to  restrain  the  former 
words,  and  turn  the  fee  into  an  entail.  If  such  would  be  the 
effect  of  the  latter  words  to  restrain  the  former  in  a  deed,  I  see 
no  reason  why  they  should  not  have  the  same  effect  in  a  de- 
vise: and  then,  according  to  all  the  cases,  Joseph,  the  son, 
took  only  an  estate  tail ;  which  being  now  spent,  the  lessor  of 
the  plaintiff  is  entitled  to  recover. 


Grose,  J.  It  is  impossible  to  read  the  will  without  seeing 
that  the  testator  intended  that,  if  Joseph  had  issue,  that  issue 
should  take ;  and  that  if  he  died  without  issue,  the  issue  of 
which  the  second  wife  was  ensient  should  take  the  estate  :  and 
this  intention  can  only  be  effectuated  by  giving  Joseph  an  es- 
tate tail. 

Le  Blanc  and  Bayley,  Justices,  concurred  in  opinion  that 
neither  the  word  then,  nor  the  word  "  assig?is,"  were  sufficient 
to  6hew  an  intention  in  the  testator  to  use  the  words,  "  in  case 
my  said  son  Joseph  shall  die  without  issue,'1''  in  any  other  than 
their  acknowledged  general  legal  sense ;  or  to  except  this  out 
of  the  general  current  of  authorities. 

Postea  to  the  plaintiff. 

(a)  1  Pr.  Wins.  57.  note. 


[  388  ] 

Saturday, 
May  14th. 

A  married 


The  King  against  The  Inhabitants  of  Tibbenham. 


U] 


PON  complaint  of  the  parish  officers  of  Diss,  in  Norfolk^ 

"that  Rebecca  Knowles,  wife  of  John  Knowles,  lately 

came  to  inhabit  in  Diss,  not  having  gained  a  legal  settlement 


woman  preg- 
nant, in  the 
absence  of 
her  husband, 

with  a  child,  which  when  born  would  by  law  be  a  bastard,  is  removeable,  as  an 
unmarried  woman,  under  sect.  C.  of  stat.  35  G.  3.  c.  101.  ;  and  the  presumption  of 
her  being  chargeable  arises  by  the  same  clause,  from  the  bare  fact  of  being  with 
child  of  a  bastard,  if  no  circumstances  be  stated  to  shew  that  such  presumption  is 
not  applicable  to  a  person  in  the  particular  situation  of  the  party  coming  within  the 
general  description  of  the  clause.  And  the  order  of  removal  may  charge  such  a. 
person  generally  as  actually  chargeable,  without  setting  forth  in  what  manner 
chargeable. 

there, 
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there,  "and  that  the  said  Rebecca  Knowlcs  is  actually  become        1808. 

"  chargeable  to  the  said  parish  of  Diss  /'  two  justices  "  upon         

u  due  proof  made  thereof,  as  well  upon  the  examination  of  the         e  .  '*c 
tc  said  R.K.,  upon  oath  as  otherwise,  and  likewise  upon  due  Thelnhabit- 
"  consideration  had  of  the  premises,  adjudged  the  same  to  be       ants  of 
"  true,"  and  likewise  adjudged  the  lawful  settlement  of  the  said  TlBBt*"**. 
Rebecca  to  be  in   Tibbenham,  in  the  same  county  :  and  so  they 
conclude  their  order  of  removal  in  the  common  form.     The 
Sessions  on  appeal  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  a  case,  stating,  that  the  pauper's  husband, 
John  Knowles,  being  settled  in  Tibbenham,  went  to  the  Eiisl 
Indies  four  years  ago,  and  has  never  returned.     That  at  the 
time  of  the  removal  the  pauper  was  residing  in  Diss,  and  preg- 
nant of  a  child,  which  has  since  been   born  a  bastard  in  776- 
benham.     That  the  pauper  never  received  any  relief  from  Diss 
parish,  nor  was  chargeable  in  any  other  manner  than  as  above- 
mentioned. 

This  case  was  first  argued  by  the  appellant's  counsel  in  the 
last  term,  when  the  Court  were  agreed  in  confirming  the  or- 
der:  but  a  question  of  the  like  nature  having  occurred  in  the 
case  of  The  King  v.  Diddlcbury  («),  which  was  then  argued, 
and  directed  to  stand  over  for  consideration  ;  the  Court,  upon  [  389  ] 
a  suggestion  that  a  similar  question  might  arise  upon  the  face 
of  the  order  of  removal,  which  by  mistake  had  not  been  re- 
turned with  the  case,  directed  this  case  also  to  stand  over,  to 
be  spoken  to  again  in  this  term  ;  and  in  the  mean  time  that  the 
original  order  should  be  regularly  returned. 

Frere  now  argued  in  support  of  the  orders  ;  and  referred 
upon  the  first  point  to  the  opinion  delivered  by  the  Court  in 
the  last  term  ;  that  the  pauper,  though  a  married  woman, 
yet  being  pregnant  of  a  child  which  by  law  was  a  bastard,  was 
capable  of  being  removed  as  an  unmarried  woman  for  this 
purpose,  within  the  provision  of  the  6th  section  of  the  stat. 
35  Geo.  3.  c.  101.  And  in  addition  to  the  cases  after  men- 
tioned, he  referred  to  The  King  v.  Lvffe  (b).  The  next  and 
principal  question  on  which  the  case  had  been  directed  to 
stand  over  was,  Whether  the  pauper  could  be  said  to  have 
been  actually  chargeable  to   the  parish  from  the  mere  circum- 

(a)   Vide  the  next  case.  (b)  &East.  193. 

stance 
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1808.       stance  of  her  having  been  pregnant  with  a  bastard  at  the  time. 

_,     „  As  to  which  the  words  of  the  statute  are  express,  "  that  every 

against      "  unmarried  woman  with  child  shall  be  deemed  and  taken  to 

The  Inhabit-  "  be  a  person  actually  chargeable,  within  the  intent  and  mean- 
ants  of       "  jng  of  the  act."     The  case  is  also  within  the  reason  of  the 

Iibbexhah.  ac{ .  for^  before  the  passing  of  it,  such  a  person  was  remove- 
able  as  likely  to  become  chargeable,  not  merely  on  her  own 
account,  but  on  account  of  the  permanent  burthen  of  main- 
taining the  child,  which  the  law  presumes  is  likely  to  become 
chargeable  to  the  parish  where  it  is  born  (a).  When  the  stat. 
35  G.  3.  passed,  which  altered  the  principle  of  removals,  con- 
[  390  ]  fining  them  to  cases  where  the  paupers  were  actually  charge- 
able, the  necessity  of  this  provision  was  obvious ;  otherwise  the 
parish  to  which  the  mother  belonged  would  have  relieved  her 
in  the  parish  where  she  resided  until  after  her  delivery,  in 
order  to  settle  the  bastard  there.  In  the  case  of  The  King 
v.  Great  Yarmouth  (b),  which  turned  on  the  form  of  the  order, 
it  was  not  even  adjudged  that  the  pauper  was  chargeable,  as  a 
fact ;  but  only  that  she  was  with  child,  which  was  likely  to  be 
born  a  bastard,  and  "  that  she  was  deemed  to  be  a  person  ac- 
"  tually  chargeable,"  &c. ;  and  without  negativing  her  hav- 
ing a  certificate  ;  which  the  Court  held  to  be  unnecessary,  as 
a  certificated  person  in  that  situation  was  liable  to  be  removed 
under  the  late  act.  The  case  of  The  King  v.  Aheley(c), 
which  will  be  relied  on,  e  contra,  is  distinguishable  from  this  in 
several  respects  :  1  st,  the  order,  after  stating  that  J.  H.,  single 
woman  was  with  child,  and  was  therefore  deemed  chargeable, 
&c.  adjudged  the  premises  to  be  true ;  stating  it,  therefore, 
merely  as  a  conclusion  of  law,  and  not  as  an  adjudication  of 
the  fact.  2dly,  The  circumstances  of  the  case  rather  shewed 
that  she  was  a  person  of  sufficient  substance  and  ability  to  pro- 
vide for  herself.  But,  3dly,  the  principal  ground  of  the  de- 
cision was,  that  being  in  the  service  of  her  master  under  a 
contract  of  hiring  for  a  year,  she  was  not  removeable  at  all 
against  the  consent  of  the  contracting  parties ;  according  to 
the  cases  of  Rex  v.  Marlborough  (d),  R.  v.  Brampton  (e),  and 
R.  v.  Ozleworth  (f) .     Prima  facie,  at  least,  the  circumstance 

(a)  Rex  v.  Matthews,  Salk.  478.  (6)  8  Term  Rep.  68. 

(c)  3  East  563.  (d)  12  Mod.  432.  (e)  Cald.  11. 

(/)  Burr.  S.  C.  302,  4. 

of 
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of  a  woman   being  pregnant   with   a  bastard    raises  a   pre-         1808. 

sumption   by  the  statute   that  she  is  actually  chargeable,  and     r<  

liable  to  be  removed  :    and  if  there  be  any  facts  which  co  to 

...  ,  .11  against 

rebut  that  presumption  ;  it  lies  on  the  appellant  parish  to  shew  The  |„j,abi- 

them  :    as  where  a  wife*  as  such,  is  removed  without  her  hus-       tanti  of 

band,  it  is  not  necessary  for  the  removing  parish  to  shew  the  Iibbenhaii. 

husband's  consent;  but  it  lies  on  the  appellants  to  shew  his  *[  391  ] 

dissent,  (a) 

Bowen,  contra,  relied  principally  upon  the  case  of  the  King 
v.  Alveley  (6),  where  the  stat.  35  G.  3.  had  been  expounded 
not  to  extend  to  make  persons  removeable,  who  were  not  pro- 
per objects  of  removal  before  that  statute,  as  being  likely  to 
become  chargeable  ;  but  only  to  enable  the  magistrates  to  re- 
move women  pregnant  with  bastards,  as  actually  chargeable, 
and  therefore  removeable  within  the  principle  of  that  law,  if  in 
other  respects  fit  objects  of  removal  ;  and  that  a  single  woman 
with  child  was  not  therefore  and  necessarily  to  be  deemed 
chargeable,  without  more.  If  then  the  condition  of  such  a 
person  only  determines  her  removeability,  and  not  that  she 
ought  therefore  to  be  removed,  it  was  not  incumbent  on  the  ap- 
pellants in  the  first  instance  to  prove  her  substance  or  ability 
to  maintain  herself,  or  the  like,  in  order  to  rebut  the  presump- 
tion of  her  being  in  fact  likely  to  be  chargeable  ;  but  the  onus 
probandi  lay  upon  the  respondents  in  this  as  in  all  other  cases, 
to  shew  that  the  pauper  was  a  fit  object  of  removal.  Here, 
however,  it  is  expressly  stated,  that  the  pauper  never  received 
relief  from  the  parish,  nor  zzas  chargeable  in  any  other  manner 
than  as  above  mentioned ;  that  is,  by  being  pregnant  with  a 
bastard:  which  rebuts  the  presumption  of  her  being  then 
chargeable  otherwise  than  in  this  qualified  sense. 

Lord  Ellen  Bono  ugh,  C.  J.  The  first  question  is,  whether 
a  married  woman,  who,  in  the  absence  of  her  husband  abroad,  [  390  1 
is  pregnant  under  such  circumstances  as  that  the  child  when 
born  would  be  deemed  by  law  a  bastard,  be  liable  to  be  re- 
moved under  the  act  of  the  03  G.  3.:  The  act  indeed  says, 
"  that  every  unmarried  woman  with  child  shall  be  deemed  and 


(a)  St.  Michael  ia  Bath  y.  Nanny,  1  Stra.  514.  (b)  3  East  563. 

Vol.  IX.  Y  taken 
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1808.         taken  to  be  a  person  actually  chargeable  within   the  true  in- 

„,,     TT         tent  and  meaning  of  the  act,"  and  immoveable:    but  the  le- 
J  he  King        .  ,  ,  .   .    v    •  •       •        \ 

against        gislature  plainly  had  in  view   that  every  woman  pregnant  of  a 

The  Inhabit-  child,  which  was  not  protected  by  the  matrimony  of  its  parents, 
ants  of  but  vvould  when  born  be  a  bastard,  should  be  immoveable, 
BBEi  ham.  wjjetner  married  or  unmarried :  for  though  the  mother  were 
married,  yet  if  her  child  would  by  law  be  a  bastard,  she  was 
in  pari  jure,  within  the  scope  of  this  act,  with  an  unmarried 
woman  who  was  pregnant.  The  next  question  is,  whether  the 
order  of  removal  be  good  in  the  form  of  it  ?  It  states  the  com- 
plaint of  the  parish  officers  of  Diss,  that  Rebecca,  the  wife  of 
John  Knozcles,  is  actually  become  chargeable  to  their  parish, 
&c. ;  and  the  justices  upon  due  proof  made  thereof  adjudge  the 
same  to  be  true.  The  act  says,  that  a  woman  under  the  cir- 
cumstances I  have  stated  "  shall  be  deemed  and  taken  to  be  a 
person  actually  chai'geable,"  &c.  Have  not  then  the  justices 
done  enough  in  stating  that  the  pauper  was  "actually  become 
chargeable  to  the  parish  ?"  They  are  to  draw  the  conclusion 
whether  chargeable  or  not,  and  it  is  enough  for  them  to  state 
that  conclusion  upon  the  face  of  the  order,  without  stating  the 
premises  on  which  it  was  founded.  If  that  conclusion  be  dis- 
puted the  party  is  to  appeal ;  and  such  appeal  having  been 
made  and  the  facts  stated  to  us,  it  is  to  be  seen,  thirdly,  whether 
the  premises  warranted  the  magistrates  in  drawing  that  con- 
[  303  ]  elusion.  The  legislature  intended  that  an  unmarried  woman, 
or,  what  is  the  same  for  this  purpose,  a  married  woman  under 
the  circumstances  I  have  mentioned,  being  with  child  is  prima 
facie  chargeable  within  the  law  ;  it  raises  a  presumption  of 
her  being  chargeable.  But  I  say  again,  as  I  said  before 
in  the  King  v.  Alveley,  that  if  it  appear  that  the  woman  is 
a  person  of  substance,  and  that  there  is  no  pretence  to  say, 
that  she  is  likely  to  bring  a  burden  upon  the  parish,  the 
act  did  not  intend  to  make  such  a  person  liable  to  be  re- 
moved. But  it  is  made  a  presumptive  chargeability,  so  as  to 
put  it  on  the  party  disputing  it  to  shew  that  she  is  a  person  of 
substance,  or,  as  in  the  case  of  the  King  v.  Alveley,  a  person 
under  a  contract  of  hiring  and  service  with  another  at  the 
time,  so  as  to  rebut  the  presumption.  The  only  cases  that 
materially  affect  the  construction  of  the  clause   in   question 

are, 
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are,  first,  Rex  v.  St.  Mary  Westport  (a),  which  was  the  case         1808. 

of  a  certificated  person,   who   under  the  stat.  8  and  9  W.  3.  ~" 

c.  30.   was  not  removeable   till  actually   chargeable  :    and   it  .    , 

.  agutntt 

was  held  that  one  of  the  family  of  the  certificated  person,  being;  The  Inhabit- 
pregnant  of  a  child  likely  to  be  born  a  bastard,  was  not  re-  ant-,  of 
moveable  under  that  act.  The  question  was  again  made  in  the  A|bbknham. 
case  of  the  King  v.  Great  Yarmouth  (b),  after  the  passing  of 
the  stat.  35  G.  3.,  where  the  residence  of  a  person  so  circum- 
stanced under  a  certificate  was  held  to  be  no  objection  to  her 
removal.  It  is  not  necessary  here  to  affirm  or  to  disaffirm 
that  case,  as  it  related  to  the  certificate  act.  Then  came  the 
case  of  the  King  v.  Ahcley,  where  the  principal  point  decided 
was  that  a  single  woman  being  with  child  did  not  operate  such 
a  dissolution  of  the  contract  of  hiring  and  service,  as  to  make 
her  removeable  against  the  consent  of  herself  and  her  master. 
The  Court  also  said,  I  have  no  doubt,  what  is  stated  in  the 
report,  respecting  persons  of  substance  not  being  within  the  [  394  ] 
view  of  the  act  of  the  35  G.  3.  But  there  is  one  observation 
attributed  to  me  with  which  I  cannot  charge  my  recollection, 
and  which  at  any  rate  I  am  not  prepared  to  abide  by,  namely, 
that  where  the  act  says,  that  such  a  person  may  be  removed  ; 
it  does  not  say  that  she  shall  be  so.  Now  I  do  not  think  that 
the  use  of  the  word  may  there,  as  contradistinguished  from  shall, 
makes  any  difference  in  the  sense.  If  the  party  come  within 
the  true  intent  and  meaning  of  the  clause  as  there  described, 
I  think  the  true  reading  of  the  words  "  may  be  removed,"  is 
that  she  "  shall  be  removed."  All  the  statutes  respecting  the 
removal  of  the  poor  form  together  one  system  of  law,  and  it  is 
a  condition  precedent,  if  I  may  so  say,  that  the  persons  to  be 
subjected  to  their  operation  should  be  in  the  condition  of  po- 
verty. When  therefore  the  clause  in  question  says  that  un- 
married women  with  child  shall  be  deemed  to  be  actually 
chargeable,  &c.  for  the  purpose  of  subjecting  them  to  be  re- 
moved, it  means  that  persons  so  situated  shall  prima  facie  only 
be  deemed  to  be  chargeable,  and  it  still  leaves  it  open  to  shew 
that  the  party  is  of  substance,  so  as  not  to  be  within  the  scope 
and  view  of  the  poor  laws.  Therefore,  whether  in  the  form  of 
the  order  it  be  said  that  the  woman  so  circumstanced  is  deemed 
to   be  chargeable,  or  is  therefore  chargeable,  or  that  she  is 

(a)  3  Term  Rep.  44.  (ft)  8  Term  Rep.  68. 

Y  2  charge- 
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1808.        chargeable,  it  is  all  alike,  and  equally  good  ;    and  she  must  be 
~~         presumed  to  be  in   the  situation  in   which  she  is  considered 
r  .    .  *     by  the  legislature  as  being,  namely,   as  actually  chargeable 
Theluhabit-  to  tne  parish  where  she  is  inhabiting,  and  consequently  liable 
ants  of        to  be  removed,  unless  the  contrary  be  shewn.     Here  then  it  is 
J  jbbenham,    sufficiently  adjudged  in  the  order  that  the  pauper  was  actually 
[  395  ]      chargeable,  so  as  to  make  her  removeable  under  the  act :    and 
it  appearing  by  the  facts  stated  on  the  appeal,  that  though 
married,    yet   that  her   husband   was  abroad   and   could   not 
have  been  the  father  of  her  child  ;    this  was  a  prima  facie  case 
to  bring  her  within  the  Gth  clause,  and  to  shew  that  she  was 
actually  chargeable  within  the  meaning  of  the  act :  and  nothing 
being  shewn   to  rebut  that  presumption,  it  remains  presump- 
tively established  that  the  pauper  was  within  the  description  of 
persons  liable  to  be  removed. 

Grose,  J.  Looking  to  the  general  policy  of  the  poor  laws, 
and  to  the  object  of  the  last  statute,  we  can  only  consider  the 
being  pregnant  of  a  bastard  as  a  prima  facie  presumption  of  the 
woman  being  chargeable  within  the  meaning  of  the  6th  clause. 
Then  1  look  to  see  whether  there  be  any  thing  stated  in  the 
case  to  rebut  that  presumption  ;  and  nothing  of  that  sort  ap- 
pearing, it  is  not  inconsistent  with  any  of  the  former  decisions 
to  say  that  this  woman  was  removeable. 

Le  Blanc,  J.  This  question  turns  on  the  construction  of 
the  Gth  clause  of  the  stat.  35  Geo.  3.  c.  101.,  and  the  single 
point  is  whether  upon  the  fact  stated  in  the  order  of  removal 
that  Rebecca  the  wife  of  John  Knozeles,  the  person  removed, 
was  actually  become  chargeable  to  the  parish,  coupled  with 
the  facts  stated  in  the  case,  shewing  in  what  way  she  became 
chargeable,  she  were  liable  to  be  removed.  The  justices  by 
their  order  adjudge  her  to  be  chargeable  ;  and  the  sessions  on 
appeal  state  her  situation  to  be  this,  that  she  was  the  wife  of 
a  man  who  four  years  before  had  gone  to  the  East  Indies, 
from  whence  he  had  never  returned  ;  and  that  at  the  time  of 
the  order  made  she  was  pregnant  of  a  child,  which  had  since 
been  born  a  bastard  ;  and  they  further  add,  that  she  had  never 
[  39C  ]  received  any  relief  nor  was  in  any  other  manner  chargeable  to 
the  removing  parish  than  as  before  mentioned.     The  session.* 

then 
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then  confirm  the  order  of  the  justices  adjudging  her  to  be  1S08. 
chargeable,  and  removing  her;  and  they  do  not  state  any  — ~ 
thing  in  their  case  to  shew  that  she  was  not  immoveable.  The  "e 
stat.  35  (r.  o.  was  passed  to  prevent  persons  in  general  from  The  Inhnbit- 
being  removed  until  they  were  actually  chargeable  ;  but  con-  a"'«  <»( 
templating  the  inconvenience  which  would  result  from  the  ge-  riBBE.MUM. 
ncrality  of  this  provision  in  the  instance  of  unmarried  persons 
being  with  child,  where  for  the  most  part  there  was  every  pro- 
bability of  their  becoming  chargeable  to  the  parish  in  which 
they  were  delivered,  and  which  would  be  burthened  with  the 
maintenance  of  the  bastard  when  born;  they  adopted  the  high 
degree  of  probability  existing  in  most  instances  as  a  founda- 
tion for  a  general  rule  ;  and,  therefore,  enacted  by  the  b'th  sec- 
tion, il  that  every  unmarried  woman  with  child  should  bo 
deemed  and  t.iken  to  be  a  person  nctuallv  chargeable  within 
the  true  intent  and  meaning  of  the  act."  The  first  question 
then  is,  whether  the  pauper,  who  is  a  married  woman,  but 
whose  husband,  being  absent  in  the  East  Indies  before  and 
during  the  time  of  her  pregnancy,  could  not  by  possibility  be 
the  father  of  her  child,  come  within  the  description  in  this 
clause  ?  Literally,  she  does  not  :  but  I  think  she  doe?  come 
within  the  meaning  of  the  act,  being  pregnant  with  a  child, 
which  could  not  possibly  have  been  begotten  by  her  husband, 
and  which  has  been  since  born  a  bastard  :  and,  therefore, 
this  is  not  like  a  case  of  doubtful  issue,  where  it  may  admit 
of  question  whether  the  child  with  winch  a  married  woman  is 
pregnant  will  when  born  be  a  bustard  ;  but  it  is  the  case  of  a 
removal  of  a  married  woman  under  circumstances  where  by  no 
possibility  the  child  with  which  she  was  pregnant  could  be 
any  other  than  a  bastard.  Looking,  therefore,  to  the  meaning 
of  this  law,  and  to  former  analogous  decisions,  I  think  she 
was  an  unmarried  woman  for  this  purpose.  Then  the  only 
question  is,  whether  she  were  chargeable?  Now  1  cannot  enter 
into  any  speculative  reasoning  to  shew  that  she  was  not  in  fact 
chargeable,  when  she  is  stated  or  described  to  be  such  a  person 
as  the  legislature  have  said  shall  be  deemed  and  taken  to  b« 
actually  chargeable.  How  far  facts  may  be  adduced  (I  will 
not  say  to  rebut  the  presumption  that  such  a  person  is  charge- 
able) to  shew  that  the  person  to  be  removed  is  not  an  object  of 
the  poor  laws,  as  in  the  case  of  the  King  v.  Alvefey,  will  be  fit 
to  be  decided   whenever  the  question  arises   upon  a  ca-e  in 

iud'niie-ut 
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judgment  before  us.  It  is  sufficient  to  say  that  nothing  ap- 
paers  here  to  shew  that  this  woman  was  not  an  object  of  the 
poor  laws. 

Bayley,  J.  Before  the  stat.  35  G.  3.  every  person  likely  to 
become  chargeable  was  liable  to  be  removed  :  that  statute  al- 
tered the  law  in  that  respect,  and  provided  generally  that  no 
person  should  be  removeable  till  actually  chargeable  :  but  by 
the  6th  section  it  also  provided  that  every  unmarried  woman 
with  child  should  be  deemed  to  be  a  person  actually  charge- 
able. Now  the  narrowest  construction  which  can  be  put  upon 
those  words  is  that  an  unmarried  person  likely  in  fact  to  be- 
come chargeable  should  be  removeable  as  before  ;  and  that  the 
fact  of  such  a  person  being  with  child  was  at  least  intended  to 
be  made  prima  facie  evidence  of  being  chargeable  :  that  pre- 
sumption therefore  ought  to  have  been,  if  it  could  have  been, 
rebutted  by  the  party  resisting  the  removal.  ]f  the  mother 
had  died  in  child-birth,  the  charge  of  maintaining  the  child 
would  have  been  thrown  entirely  on  the  parish ;  for  her  next  of 
kin  would  have  been  entitled  to  take  all  her  personal  property. 
Then  considering  that  there  is  nothing  stated  in  the  case  to 
shew  that  the  mother  was  in  a  condition  to  maintain  her  child, 
or  that  any  other  provision  was  made  for  it,  we  cannot  come  to 
any  other  conclusion  than  that  she  was  chargeable  within  the 
meaning  of  the  act.  And  I  also  agree  that  she  must  be  consi- 
dered as  an  unmarried  woman  within  the  meaning  of  the  same 
clause  ;  the  child  being  a  bastard  by  law,  and  the  husband  not 
under  any  obligation  to  provide  for  it. 

Both  orders  confirmed. 


Saturday, 
May  14th. 


The  King  against  the  Inhabitants  of  Diddleblhy. 

UPON  the  complaint  of  the  parish  officers  of  Tipton  in  the 
county  of  Stafford,  "  that  Ann  Evans,  single  woman,  had 
come  to  inhabit  in  the  said  parish  of  Tipton,  not  having  gained 


An  order  of 

removal 

founded  on 

the  slat. 

35  G.  3. 

c.  101.  «.  6.   Btating  that  A.  E.,  (tingle  itoman,  was,  "  by  being  pregnant  deemed  to 

"  have  become  chargeable ,"  &c.  is  good. 

a  leyal 
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a  legal  settlement  there,  nor  produced  any  certificate  owning         ihoh. 
her  to  be  settled  elsewhere,  and  is,  by  being  pregnant,  deemed  7~ 

to  have  become  chargeable  to  the  said  parish  of  Tipton  ,•"  two 
justices,  "  upon  due  proof  made  thereof,  as  well  upon  the  ex-   The  Inhabit- 
a  initiation  of  the  said  Ann  Evans  upon  oath,  as  otherwise,  and        Hnt,>  *>f 
likewise  upon  due  consideration  had  of  the  premises,  did  ad-       I),m"  k- 
judge  the  same  to  be  true,  and  that  the  lawful  settlement  of  the 
said  Ann  Evans  was  in  the  parish  of  Diddlebury,  in  the  county 
of  Salop,"  Sec.     The  sessions,  on  appeal,  found,  specially,  that 
the  pauper  Ann  Evans,  being  a  single  woman  legally  settled  in 
Diddlebury,  and  becoming  actually  chargeable  to  Tipton,  within 
the   meaning  of  the  statute  (35  G.  3.  c.  101.  s.  6.)  by  being 
pregnant  with  a  child  who  had   since  been  born  a  bastard,  was       [  399  1 
removed  from  Tipton  to  Diddlebury  ;  and  that  the  pauper  ap- 
peared to  be  a  labourer,  without  substance,  the  mother  of  other 
bastard  children,  and  not  a  hired  servant,  was  properly  re- 
moved as  actually  chargeable ;  therefore,  they  confirmed  the 
order  of  removal. 

This  case  came  on  to  be  argued  in  the  last  term  after  the  case 
of  the  Kingv.  Tibbenham(a),  when  Peakednd  Petlitweve  heard 
in  support  of  the  orders,  and  Jervis  and  Clifford  against  them. 
These  latter  contended  that  after  the  case  of  the  King  v.  Alve- 
ley  (b),  it  ought  to  have  been  alleged  on  the  face  of  the  order  of 
removal,  that  the  pauper  was  actually  chargeable  in  fact,  and 
not  merely  as  an  inference  of  law  from  the  fact  of  her  being 
pregnant ;  since  that  inference  did  not  arise  from  the  mere  fact 
of  pregnancy,  without  other  circumstances  shewing  that  the 
pauper  was  in  such  a  situation  as  before  the  act  of  the  35  Geo.  3. 
would  have  made  her  liable  to  be  removed  as  a  person  likely 
to  become  chargeable:  and  that  this  defect  in  the  order  could 
not  be  helped  by  the  finding  of  the  sessions  (r)  in  the  case,  that 
she  was  a  labourer,  without  substance,  See.  The  case  was 
then  directed  to  stand  over  for  consideration  with  the  antece- 
dent one  :  and  after  the  decision  of  that  case, 

Lord  EllenborouCtH,  C.  J.  said  that  there  was  little  more 
to  add,  with  respect  to  this,  than  that  the  orders  should  be 
(Confirmed.     On  the  tacts  of  the  case  as  bringing  it  within  the 

(a)  The  last  case.  (b)  3  East  563. 

(0  R'.x  v.  Great  Bcd.cin,  Burr.  5.  C.  153. 

general 
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general  policy  of  the  poor  laws,  and  the  words  of  the  act  of  the 
35  G.  3.,  there  could  be  no  doubt ;  *  and  with  respect  to  the 
form  of  the  order  of  removal,  the  premises  are  stated,  as  in  the 
statute  itself,  from  whence  the  conclusion  is  drawn ;  and  there- 
fore all  is  stated  which  the  statute  requires. 

Both  orders  confirmed. 


Tuesday,  Doe,  on  Demise  of  Wight,  against  Cundall. 

May  17th.  '  ° 

Under  a  de-  fB^HIS  ejectment  was  brought  for  an  undivided  third  part  of 

vise  of  land  J__    four  houses  at  Westham,  in  Essex,  mentioned  in  the  be- 

children  of  (lue?t  contained  in  Richard  Wight's  will  in  favour  of  Robert 

the  testator's  and  Rebecca,  the  two  children  of  his  brother  Robert  Wight.  At 

brother  W.  the  trial  a  verdict  was  found  for  the  plaintiff,  subject  to  the 

when  they  opinion  of  this  Court  upon  the  following  case. 

attained  the  r                                        * 

age  of  21 

years ;  but  Richard  Wight,  the  testator,  being  seized  in  fee  {inter  alia) 

the  executor    of  the  said  four  houses,  by  his  will  duly  executed,  dated  the 

to  account      6th  of  September,   1771,  devised  thus  :  "  Item,  I  give  and  be- 
to  them  for     ,,  ,  r  ,  ,  ..  ,  y-,,.     ,     7        .    T      ,  ,        , 
the  profits           queath  unto  the  two  children,  blizabetli  and  Jemima,  daugh- 

until  the  age  "  ters  of  my  brother   William   JVight  deceased,  the  first  four 

of2l,orday  «  freehold  houses  next   my  dwelling  house,  built  by  me   in 
of  marriage  : 
but  if  either 
should  die  be- 
fore 21,  the 
survivor  to 
be  heir  to  the 
other  :  Held 
that  the  fee 
passed  which 
"would  go 
over  to  the 
survivor  in 
case  one  died 
under  21, 
and  would 
descend  orbe 

disposeable  if  he  died  after  attaining  21  :  and  that  a  devise  of  other  land  to  the  two 
children  of  another  brother  7?.  on  the  same  conditions  as  W.'s  children,  was  go- 
verned by  the  same  construction. 

lowing 


"  1770,  when  they  have  attained  the  age  of  21  years.  But 
"  the  executor  and  executrix  shall  be  accountable  for  the  pro- 
li  fits  of  the  said  houses  unto  the  said  children,  until  the  afore- 
"  said  age  of  21  years,  or  the  day  of  marriage.  But  if  either 
"  of  them  should  die  before  the  said  age  of  21  years,  then  the 
''  survivor  shall  be  heir  to  the  other  two  houses.  Likewise  I 
"  give  and  bequeath  unto  the  two  children,  Robert  and  Re- 
"  becca,  son  and  daughter  of  my  late  brother  Robert  deceased, 
"  the  next  four  houses  adjoining  to  the  same,  on  the  same 
11  conditions  as  my  brother  William  Wight's  children." 
"  After   some   pecuniary  legacies   the  will  contains  the  fol- 
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lowing  residuary  clause:  "  1  give  and  bequeath  all  the  1808. 
"  residue  and  remainder  of  my  effects  or  estate  of  what  ~ 
"  kind  soever,  both  freehold,  leasehold,  cash,  book  debts,  Wight 
"  stock  in  trade,  stock  on  the  land,  such  as  horses,  &c.  against 
"  and  all  and  every  part  of  what  shall  be  owing  to  me  at  my  Cundall. 
"  decease,  unto  my  brother  John  J  fight,  my  sister  Mart/  Fru- 
"  tnent,  and  my  sister  Jemima  Jones,  equally,  share  and  share 
"  alike,  between  them  ;  leaving  it  to  their  free  will  whether 
"  they  will  divide  the  freehold  and  leasehold  estate  and  an- 
"  nuity  of  William  Berks  in  an  equitable  manner  between 
"  them,  or  to  sell  the  said  estates  and  divide  the  money  arising 
"  from  the  sale  of  the  same."  The  testator  died  soon  after 
the  making  his  will;  leaving  Robert  and  Rebecca  the  son  and 
daughter  of  Robert  Wight  the  testator's  brother,  who  were  in- 
fants at  the  time  of  his  death,  him  surviving,  but  who  both 
lived  to  attain  the  age  of  21.  Rebecca  intermarried  with  the 
defendant  John  Cundall,  clerk  ;  had  issue  by  him,  and  died 
on  the  21st  of  June,  1806,  before  the  day  when  the  demise  is 
laid.  Robert  Wight  and  Rebecca,  the  devisees  of  the  four 
houses  in  question,  entered  into  the  receipt  of  the  rents  and 
profits  thereof  from  the  testator's  death,  and  continued  in  sucli 
receipt  until  the  death  of  Robert,  who  died  some  time  since 
the  intestate,  leaving  Rtbecca,  his  sister,  his  heir  at  law. 
After  his  death,  the  defendant,  John  Cundall,  in  right  of  his 
wife  Rebecca,  entered  into  the  possession  of  the  four  houses, 
and  still  continues  so,  claiming  to  be  tenant  thereof  by  the 
curtesy.  The  three  residuary  devisees  named  in  the  will  sur- 
vived the  testator.  John  Wight,  one  of  them,  has  since  died 
intestate  ;  leaving  the  lessor  of  the  plaintiff  his  eldest  son  and 
heir  at  law.  The  question  for  the  opinion  of  the  Court  was, 
Whether  Rebecca  Wight,  the  daughter  of  the  testator's  bro- 
ther Robert,  after  the  death  of  her  brother  Robert,  had  an  [  402  ] 
estate  for  life  only  or  in  fee  in  the  four  houses  above  mentioned. 
The  lessor  of  the  plaintiff  insisted  that  she  had  only  a  life 
estate;  that  the  reversion,  having  passed  under  the  residuary 
devise,  fell  in  on  the  death  of  Rebecca  Cundall ;  and  that  he 
is  now  entitled  to  one  third  of  these  premises  as  heir  at  law  of 
John  J  Fight. 

Wetherell  for  the  lessor  of  the   plaintiff,  said,  it  was  agreed 
that  if  the  two  children  of  the  testator's  brother  Robot,  viz. 

Robert 
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1808.        Robert  and  Rebecca,  (who  were  to  take  on  the  same  conditions, 

-p       7        »•  e.  estates  of  the  same  nature,  as  Wm.  Wight's  children,  the 

Wight  '    devisees  of  the  first  four  houses,)  took  only  life  interests,  the 

against       undisposed  reversion   passed  under  the  residuary   clause  :  in 

Cundall.     which  case  it  was  also  agreed  that  the  lessor  of  the  plaintiff 

was  entitled   to  one-third.     He   then   contended,   that   these 

children  took  only  life  estates  in  the  premises,  with  a  life  estate 

in  the  whole  to  the  survivor,  by  force  of  the  devise  that  "  the 

survivor  shall  be  heir  to  the  other."     For  that  wherever  the 

word  heir  is  used  in  a  will  for  the  purpose  of  carrying  over  an 

interest  which  determined  on  the  death  of  the  first  taker,  the 

second  only  takes  by  way  of  substitution  ;  and,  therefore,  only 

takes  the  same  interest  as  the  other  had  ;  according  to  Spark 

v.  Purnell  (a),  and  Gynes  v.  Kemsley  (b),  in  which  latter  case 

however  the  question  was  adjourned.     The  will  too  is  inartifi- 

cially  drawn;  and  the  word  heir  in  its  popular  sense  imports 

succession,  rather  than  the  degree  of  interest  which  the  person 

takes.     It   may   be   said   however,  that   there  is  a  difference 

where  the  first  devise  is  to  an  infant,  and  if  he  die  under  age, 

then  over  to  one  who  would  be  his  heir ;  that  the  first  taker 

[  403  ]      attaining  his  full  age  will  take  a  fee.     But  that  stands  only  on 

a  diction  of  Saunders  in  his  report  of  Purejby  v.   Rogers  (c), 

and  is  contradicted  by  Fowler  v.  Blackwell  (d),  where  the  point 

was  adjudged  otherwise. 

Marry  at,  contra,  Mas  stopped  by  the  Court. 

Lord  Ellen  borough,  C.  J.  Admitting  that  the  word  heir, 
as  here  used,  is  merely  a  word  of  substitution  (an  admission 
which  I  would  not  be  bound  by  generally,)  still  there  is  enough 
in  the  will  to  indicate  an  intention  in  the  devisor,  by  the  de- 
vise to  his  brother  Robert's  children,  on  the  same  conditions  as 
his  brother  William 's  children,  (by  which  must  be  understood 
that  he  devised  the  premises  to  Robert's  children  in  the  same 
terms  as  the  preceding  devise,  namely,  when  they  attained 
the  age  of  21  years,  and  the  executors  to  be  accountable  to 
them  for  the   profits  in  the   mean  time;  and   that  if  cither  of 

(a)  Hob.  75.  (b)  Freem.  c293. 

(t)  1  Saund.  388.  a.  Vide  Moonc  v.  lkaseman,  IVillcs  143.  and 
Robinson  j.  Grey,  ante  1. 

(d)  Cum.  Rep.  3 j 3. 

them 
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them  died  before  21,  the  survivor  should  he  heir  to  the.  party  so         1808. 

dying;  that    the   party   so   dying  should    have   a   fee,   which        ' 

should  c:o  over  to  the  survivor  in   that  event,  or  should  vest       C,!'    Pl 

.  .  .  r>  Wk;ht, 

absolutely  in  the  party  attaining  21.     Here  then  Robert  the        against 
nephew,  having   attained  21,  on  his   death  the  premises  de-     Cundall. 
scended  to  his  sister  Rebecca,  his  heir  at  law.     What  is  said 
at  the  conclusion  of  the  case  of  Purefoy  v.  Rogers,  as  far  as 
the  opinion  of  a  very  learned  man  goes,  is  in  support  of  this 
construction.     But  it  does  not  rest  on   that ;  for   the  subject 
was  very  fully  and  distinctly  discussed  in  Frogmortond.  Bram- 
stone  v.  Jlolyday  (a),  where  Lord  Mansfield,  commenting  on 
similar  words,  after  a  devise  of  premises  generally  to  J.   If.       [  ^04  J 
the  devisor's   son,  charged   with  the  payment  of  50/.  out  of 
the  yearly  rents;  and  if  J.  H.  shall  die  in  his  minority,  then 
over   to   her   three   daughters ;  says  that   those   words,  if  he 
should  die  under  21,  shewed  her  intention  to  give  a  fee  :  for  if 
he  lived  to  21,  he  might  then  dispose  of  it  himself:  if  he  died 
before,  he  could  not;  and  then  she  disposed  of  it.     If  J.  II. 
was  barely  to  take  an  estate  for  life,  the  time  of  his  death  must 
be  immaterial  to   the  devise  over.     But  limiting  it  over  only 
upon  the  contingency  of  his  dying  in  his  minority  shews  that 
she  intended   to  give  him  an  absolute  estate  in  fee,  which  he 
might  dispose  of  if  he  came  of  age:   and  unless  he  lived  to  be 
of  age  (when  he  might  dispose  of  it,)  she  meant  it  should  go 
to  her  daughters.     The   whole   doctrine   and  effect  of  these 
words  were  there  so  fully  stated,   that  it  is  unnecessary  to  add 
any  further  authority.   But  Lord  Mansfield  in  another  case  (/>) 
mentions  a  case  of  Tomhins  v.  Tomkins  in  Chan.  IT.  17  G.  2. 
where  the  devise  was  "  to  his  brother  in   trust   for  his  eldest 
son  B.  till  he  should  attain  21  ;  and   if  he  should   die  before 
21,  then  a  devise  over."     The  Court  held  the  age  of  21  to  be 
no  limitation  of  jB.'s  interest,  but  only  a  limitation  of  the  trust 
during  his  minority,  and  that  B.  took  the  whole  by  implica- 
tion.    There  are  other  authorities  which   might  be  cited,  that 
a  giving  over  on  a  dying  before  21  shews  an  intention   that  if 
the  party  attain  21  he  should  have  a  fee  absolute. 

The  other  Judges  concurring, 

Postea  to  the  Defendant. 

{a)  3  Burr.  1618,  (6)  Guodlitlc  t.  IVhitln/,  1  Burr.  'IJ4. 
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Tuesday,       roe^  on  the  Demise  of  Joseph  Hucknall  and  Others, 
MaU  17th*  against  Foster. 

John  Lea-       FT1HIS   was  an  ejectment  for  a  copyhold  in   the  county   of 

land  surren-     J_   Lincoln  :  and  the  declaration  consisted  of  four  counts,  one 

"  |,a  c.°~     upon  the  joint  demise  of  all  the  lessors  of  the  plaintiff,  and 

the  occ'upa-    the  others  upon  the  several  demises  of  Joseph  Hucknall,  Ann 

tion  of  him     Lealand,  and  Sarah  Lealand.     A  verdict  was  taken  for  the 

John  Lea-      plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  facts. 

an  ,    o      e       rpj^   premjses   jn  question  are   copyhold  of  the   manor  of 
use  of  Joseph  r  n  .  r; ,  ,  . 

Lealand  and  Scotter  ;  of  which  premises,  John  Lealand,  being  seized  in  tee, 

John  Lea-       on    the  3d   September,  1682,  made   the   following   surrender. 

land  his  son,  "  Man  de  Scotter,  &c."  (after  setting  out  the  stile  of  the  Court 

°j  .u'rvreS  neld  on  the  3d  of  October.  1682,)  ad  hanc  curiam   praesenta- 
and  the  life  m  •  ,       •    • 

of  the  sur-      *um  es^  Per  •"•  B>  et  T.  S.  duos  customanos  tenentes  domini 

vivor;  re-       manerii  praedicti,  super  sacra,  quod  Johannes  Lealand  extra 

lnainderto  curiam,  scilt.  tertio  die  Septembris  ult :  praeterit :  venit  coram 

the  heirs  of  •    i         n    r>      .   rr\   c.     o  u- 

.,     ,    ,      ,  eisdem  It.  ±>.  et  1.  S.,8cc.  ac  per  eorum  mantis  sursum  reddi- 
the  bony  of  .  ...... 

thesaidJohn  "^  ,n   manus  domini   manerii  praedicti,  secundum  consuetudi- 

Lealand  son    nem  ejusdem  manerii,  unum  messuagium,  &c.  (describing  the 

of  Joseph  L.j-  premises)  in  Scotter  predicta,  in  tenura  praedicti  Johannis  Lea- 

the  Vicrht         fond*  ad  opus  et  usum  Josephi  Lealand  et  Johannis  Lealand 

heirs  of  the    ejus filii  pro  et  durante  termino  vitarum  suarum  naturalium, 

said  John       et  eorum  diutius  viventis ;  et  post  eorum   decessus,  ad    usum 

Lealand  :  haeredum  de  corpore  dicti  johannis  Lealand,  fi/ii  Josephi 
held  that  the    T      .       ,.  \  '  '      .  ' 

ultimate  re-    -Lealand  in  perpetuum  ;  et  pro  defectione  talium  existentium 

mainder  was  ad  usum  rectorum  haeredum  dicti  Johannis  Lealand  in  perpe- 

meantforthe  tuum  :  quibus  quidem  Josepho  et  Johanni*  dominus  manerii 

right  heirs  of  praedicti  per  Senesc:  suum  ibidem  concessit,  &c." 

renderor  •  as       Joseph  Lealand  and  John  Lealand  the  surrenderees  are  both 

-well  because  dead  without  issue  ;   John  having  done  no  act  to  bar  the  estate 

John  the  sur-  tail.     The  lessors  of  the  plaintiff,  Mary  Hucknall,  Ann  Lea- 

renderee  is      lam\    anc]  Sarah  Lealand,  are   the  right  heirs  of  John  Lealand 

before  do- 

scribed  with    ^ie  surrenderor,  and  have  been  duly  admitted  to  the  premises 

the  addition 

of  /he  son  of  Joseph  ;  as  of  the  manifest  futility  of  giving  John  the  surrenderee  an 
estate  tail,  and  afterwards  a  lee  in  succession-  Though  if  the  construction  had  been 
left  doubtful,  the  ultimate  remainder  would  have  continued  in  the  surrenderor. 

*[  271  ]  in 
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in  question.     The  defendant  is  the  tenant  in  possession  under        1808. 
the  right  heirs  of  John  Lealand,  the  surrenderee.  The  question         "~ 
for  the  opinion  of  the  Court  arose  upon  the  construction  of  the    Ucc^NALl 
said  surrender;  namely,  Whether  the  remainder  in  fee,  after       aguinst 
the  determination  of  the  estate  tail  of  John  Lealand,  the  sur-      Fostlh. 
renderee,  descended  to  the  right  heirs  of  John  I^ealand,  the  sur- 
renderor, or  to  the  right  heirs  of  John  Lcaland,  the  surrenderee : 
if  to  the  former,  the  verdict  for  the  plaintiff  was  to  stand  ;  if  to 
the  latter,  the  verdict  was  to  be  entered  for  the  defendant. 

Reader,  for  the  plaintiff,  contended  that  the  remainder  in  fee, 
after  the  death  of  John  Lealand,  the  surrenderee,  was  limited  to 
the  right  heirs  of  John  L.euland,  the  surrenderor.  The  names 
of  the  two  John  Lealands  occur  twice  before  the  ultimate  limi- 
tation "  to  the  right  heirs  of  the  said  John  Lealand  /'  and  on 
both  occasions  the  name  of  John  Lealand,  the  surrenderor,  is 
mentioned,  as  in  the  ultimate  limitation,  without  any  further 
addition  :  whereas  John  Lealand,  the  surrenderee,  is  both  times 
named  with  the  addition  of  filius  Josephi  Lealand ;  and  when 
he  is  afterwards  mentioned  without  the  addition,  he  is  still 
coupled  with  his  father,  as  the  surrenderees;  in  which  place  r  407  1 
there  could  be  no  difficulty  as  to  the  person  meant. 

Morice,  contra,  relied  on  the  word  said,  (to  the  use  of  the 
right  heirs  of  the  said  John  I^ealand,)  as  referring  in  gramma- 
tical construction  to  the  John  Lealand  last  before  named, 
which  was  John  Lealand,  the  surrenderee  :  and  cited  Weale  v. 
Ljower  (a)  :  but  finding  the  Court  decidedly  against  him  on  the 
construction  of  the  surrender,  he  did  not  urge  the  argument 
further. 

Lord  Ei.lenborough,  C.  J.  It  would  be  sufficient  for  the 
lessor's  counsel  to  shew  that  it  was  quite  uncertain  on  the  face 
of  the  surrender  to  which  of  the  John  L,ealana"s  right  heirs 
the  estate  was  ultimately  to  pass  :  for,  unless  it  were  shewn 
distinctly  to  pass  out  of  the  surrenderor,  it  would  necessarily 
remain  in  him.  But  there  is  no  uncertainty  in  the  words  ;  for 
the  name  of  John  Lealand,  the  surrenderee,  no  where  occurs 

(a)  Pollex,  63. 

before 
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Roe,  dem. 

Hucknall, 

against 

Foster. 
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before  without  the  additional  description  of  him  as  the  son  of 
Joseph.  Besides  which,  the  sense  of  the  thing  shews  that  the 
ultimate  limitation  was  to  the  right  heirs  of  John  Lealand,  the 
surrenderor ;  for  otherwise,  there  would  be  a  useless  circuity 
of  expression,  by  the  construction  contended  for  by  the  de- 
fendant, in  first  giving  John  Lealand,  the  surrenderee,  an  es- 
tate tail,  and  then  immediately  afterwards  a  fee  ;  when  it  would 
have  been  more  direct  and  obvious  to  have  given  him  the  fee 
at  once,  if  that  had  been  intended.  But  if  the  surrenderor 
meant  to  give  it  to  his  own  right  heirs,  then  the  words  used  are 
proper. 

The  other  judges  concurred;  and  Le  Blanc,  J.,  added, 
that  John  Lealand,  the  surrenderee,  was  described  as  plainly 
as  if  he  had  had  a  distinct  name  from  the  surrenderor,  being 
described  as  the  son  of  Joseph. 

Poslea  to  the  plaintiff*. 


Tuesday, 
May  17th. 


Paxton  and  Others  against  Sir  Home  Popham  and 
Mac  Arthur. 


To  debt  on  f  ■  ^HE  plaintiffs  declared  in  debt,  in  their  first  count,  upon 
bond  condi-  JL  a  bond  executed  by  the  defendants,  (therein  described  to 
be  then  of  Calcutta,  and  the  defendant  Sir  H.P.  also  described 
to  be  part  owner  of  the  ship  and  cargo  of  the  Stadt  Van  Weenen,) 
dated  the  1st  of  J anuary  1789,  at  Calcutta,  whereby  they  bound 
themselves  to  the  plaintiffs,  described  as  of  London,  in  the  pe- 
nal sum  of  6500/.  with  this  agreement  and  condition  :  that 
whereas  the  defendant  had  taken  up,  borrowed,  and  received  of 


payment  of  a 
sum  of  mo- 
ney which 
thecondition 
stated  tohave 
teen  taken 
vp,  bur- 
rowed, and 

received  by  the  defendants  of  the  plaintiffs  at  respondentia  interest,  secured  by  a  cargo 
of  goods  shipped  from  Calcutta  to  Ostend;  it  is  competent  to  the  defendant  to  plead 
that  the  bond  was  given  to  secure  the  price  of  goods  sold  by  the  plaintiffs  to  the  de- 
fendants in  the  East  Indies,  and  illegally  prepared  by  the  plaintiffs  for  shipment  from 
thence  to  beyond  the  Cape  of  Good  Hope,  without  the  licence  of  the  East  India  Com- 
pany; without  proceeding  to  state  formally,  that  the  condition  was  colourable,  to 
conceal  the  illegality  of  the  transaction,  and  to  negative  that  the  bond  was  given  for 
money  taken  vp,  borroxted,  and  received,  &c.  For  the  statement  in  the  plea  is  rather 
explanatory  of,  than  absolutely  inconsistent  with,  the  transaction  stated  in  thecondition 
of  the  bond  ;  but  if  it  were  inconsistent  with  it,  the  plea  would  stiJl  be  good  in  this  form. 

the 
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the  plaintiffs  the  full  and  just  sum  of  ."250/.,  which  was  to  run         1H0K- 
at    respondentia   on   the  ship    Stadt    Van    Jfreenen,  from   Cal-       pAITOM 
cutta  to  Ostend,  Sec.  at  the  rate  of   10/.  per  cent,  premium        against 
lor  the  voyage,  if  performed   in   nine   months  ;    in  consider-      Vovuku, 
ation  of  which   the   usual   risks  of  the  seas,  &c.  to  be  on  ac- 
count of  the  plaintiffs  :    and,  for  the  farther  security  of  the 
plaintiffs,  the  defendants  had  agreed  to  mortgage  and  assign 
over  to   them  the  several  goods  laden  or  to  be  laden  on  the 
ship  during  the  voyage,   until  payment   of  the  principal  and 
premium  of  that  bond  :  the  condition   of  the  bond  was,  that       -  4°y  J 
if  the  defendants  should  pay  to  the  plaintiffs  the  full  amount 
of  the    bond   and   premium    in    London,   at  the   end   of  nine 
months  after  the  safe  arrival  of  the  ship  at  Ostend,  or,  in  case 
she  was  lost,  the  customary  average  on  the  salvage,  then  the 
bond  was  to  be  void.     The  plaintiffs  then  averred   that  the 
ship  afterwards  sailed  with  a  cargo  of  goods  from  Calcutta  to 
Ostend,  and  on  the  25th  of  August,    1789,   within   the  nine 
months,   arrived  at   Ostend,  whereby   the   defendants  became 
liable  to  pay  in  London,  at  the  end  of  nine  months  after  such 
her  arrival,  the  full  amount  of  the  bond  and  premium  amount- 
ing to  3575/.,  and   then  alleged  a  breach   in  non-payment  of 
that  sum   on  demand.     The  second  count  was  on  a  bond  of 
the  defendant's,  dated  at  London,  on  the  23d  of  March,  1790, 
(describing   the   defendant,    Popham,   as  of  Ostend,   and    the 
other  defendant  as  late  of  Ostend,  then  of  London;  and  de- 
scribing the   plaintiffs  as   merchants   of  London;)    with   this 
condition  ;    reciting    that   the   defendants    had  given,  at   Cal- 
cutta, on   the  first  of  January,  1789,  sundry   bills,  and  a  re- 
spondentia bond,   in  favour  of  the  plaintiffs,  of  which    there 
remained  unpaid   a  bill  of  Exchange,  drawn  by  Mac-Arthur 
on   Marsh  and   Creed,  of  London,  (not   accepted,)   for  1011/. 
13s.  4cd.,  and   the  respondentia  bond,   (mentioned  in   the  [first 
count,)  3250/.,  and  the  premium,  &o. ;  and   that  the  defend- 
ants, desirous  of  making  good  those  engagements,  had  taken 
steps  for  conveying  the   property   of  such  part  of  44  bales  of 
piece  goods  then  in  possession  of  Gregorie  and  Co.,  of  Ostend, 
as  had  not  been   paid  to  the  defendants,  exclusive  of  3000/. 
previously  assigned  to   Charnocf:  and  Co.,  of  Ostend ;  so  that 
the  plaintiffs  might  receive  remittances  from  Gregorie  and  Co., 
for  the  said  goods,    deducting    the   3000/.   and  800/.,  already 
paid  to  the  defendant  Mac-Arthur ,-  but  that,  being  well  aware 

that 
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1808.         that  the  said  proceeds  would  not,  in  all  probability,  be  adequate 
p""  to  the  full  *  discharge  of  the  said  unaccepted  bill,  and  the  re- 

against  spondentia  bond;  the  defendants  thereby  covenanted  jointly 
Popham.  and  severally  to  pay  all  deficiencies  that  might  be  found  in  re- 
*  [  410  ]  alizing  the  remittances  so  directed  to  be  made  to  the  plaintiffs  : 
this  bond  was  therefore  conditioned  to  make  good  such  de- 
ficiencies. The  plaintiffs  then  averred  that  on  the  29th  of  Ja- 
nuary, 1792,  they  received  from  GregorieandCo.,  on  account  of 
the  said  goods,  a  remittance  of  2000/.,  which  was  inadequate  by 
4021/.  13s.  to  the  full  discharge  of  the  said  unaccepted  bill  and 
respondentia  bond  ;  whereby  the  defendants  became  bound  to 
make  good  the  deficiency  :  and  so  alledged  a  breach  in  non- 
payment of  the  last-mentioned  sum.  There  was  a  third  special 
count,  and  other  common  counts,  not  material  to  be  stated. 
The  defendants  pleaded  non  est  factum  to  each  of  the  three 
special  counts,  and  nil  debent  to  the  rest.  Sdly,  That  the  writ- 
ings obligatory  in  the  second  and  third  counts  are  the  same, 
and  that  Gregorie  and  Co.  made  remittances  to  the  plaintiffs  on 
account  of  the  proceeds  of  the  goods  there  mentioned,  to  the 
amount  of  all  the  monies  due.  4thly,  As  to  the  first,  second, 
and  third  counts,  that  the  writing  obligatory  in  the  first  count 
mentioned,  and  the  respondentia  bond  in  the  conditions  of  the 
writing  obligatory  in  the  second  and  third  counts  mentioned 
are  the  same ;  and  that  the  plaintiffs  and  defendants,  before 
and  at  the  time  of  the  sale  of  the  goods  after  mentioned,  were 
subjects  of  the  king;  and  that,  before  the  making  of  the  said 
writing  obligatory,  viz.  on  the  1st  of  December,  1788,  it  was 
unlawfully  agreed  between  the  defendants  and  the  house  of 
Paxton  and  Co.,  of  which  firm  one  of  the  present  plaintiffs  was 
one,  that  Paxton  and  Co.  should  illegally,  and  against  the  sta- 
tute, and  without  the  licence  or  authority  of  the  East  India 
[  411  ]  Company,  sell  to  the  defendants,  and  deliver  in  the  East  Indies, 
beyond  the  Cape  of  Good  Hope,  divers  goods,  for  the  purpose 
and  to  the  intent  that  the  said  goods  might  illegally  and  with- 
out such  licence  be  conveyed  from  the  East  Indies  for  the  pur- 
poses of  trade :  and  that  Paxton  and  Co.,  in  pursuance  of  that 
agreement,  afterwards  sold  and  delivered  the  said  goods  accord- 
ingly ;  they  well  knowing  for  what  purpose  and  with  what  in- 
tent the  goods  had  been  bought :  and  that  they  assisted  the  de- 
fendants in  preparing  the  goods  for  carriage  upon  such  illegal 
design  and  purpose.     That  the  bond  in  the  first  count,  and 

1  the 
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the  bill  of  Exchange  in  the  condition  of  the  writing  obligatory  18  08. 

in  the  second  and  third  counts  mentioned,  were  given  towards  

payment  of  the  price  of  such  goods.     There  were  other  special  AXTON 

pleas  in  substance  the  same  as  the  last.     To  the  fourth  and  Pom  am. 
subsequent  pleas  the  plaintiffs  demurred  generally,  and  issues 
were  taken  on  the  others. 

Burrough  in  support  of  the  demurrers,  admitting  the  agree- 
ment stated  in  the  defendant's  pleas  to  be  unlawful,  according 
to  the  case  of  Camden  v.  Anderson  (a),  insisted  that  there  was 
a  material  distinction  between  the  first  count,  and  the  second 
and  third;    (the  two  last  being  substantially  the  same.)     The 
first  count  is  on  a  bond  merely  for  securing  the  payment  of 
money  borrowed  :    the  second  and  third  counts  are  on  a  bond 
given  to  forward  the  payment  of  a  bill  of  Exchange  as  well  as 
the  bond  in  the  first  count:    supposing  then  the  fourth  and 
subsequent  pleas  to  be  tenable  as  to  the  bill  of  Exchange ; 
though  this  would  be  an  answer  to  the  second  count,  if  pro- 
perly pleaded ;  yet  if  bad  as  to  the  first,  the  pleas,  being  entire, 
are  bad  as  to  the  whole.     Then  taking  the  pleas  as  applicable      [  412  ] 
to  the  first  count,  the  bond  there  stated  is  a  common  respon- 
dentia bond  :    the  pleas  do  not  state  it  to  have  been  colourably 
given ;    nor  do  they  allege  that  the  defendants  were  not  in- 
debted to  the  plaintiffs  for  the  money  lent ;    which  must  there- 
fore be  taken  as  admitted.     But  if  a  matter  inconsistent  with 
the  condition  of  a  bond  be  pleaded,  the  plea  must  shew  the 
statement  in  the  condition  to  be  merely  colourable  :    the  rule 
of  pleading  being  that  the  party  must  confess  and  avoid  :    and 
not  being  so  stated,  the  plea  is  inconsistent  with  the  charge  in 
the  count,  founded  upon  the  admission  of  the    party  under 
seal;  which  is  not  allowable.    The  condition  of  the  bond  states 
that  3,250/.  was  taken  up  by  the  defendants  ot  the  plaintiffs  to 
run  at  respondentia  interest.     The  pleas  state  that  the  plaintiffs 
sold  goods  to  the  defendants  in  the  East  Indies  for  the  purpose 
of  trading  with  them  to  Europe,  without  the  licence  of  the  East 
India  Company,  and  that  the  plaintiffs  assisted  in  preparing 
the  goods  for  carriage,  and  that  the  bond  in  the  first  count  and 
bill  of  Exchange  in  the  second  and  third  counts  were  given  to- 
wards payment  of  the  price.     But  it  is  not  alleged  in  the  pleas 

(a)  6  Term  Rep,  723.  and  1  Bos.  6>'  Pud.  272. 
Vol.  IX.  Z  that 
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1808.       that  the  goods  so  sold  were  the  goods  put  on  board  the  9hip; 
nor  is  the  bond  stated  to  be  in  any  other  way  connected  with 

1  axton       j^e  ff0ods  sold  by  the  plaintiffs  to  the  defendants  than  by  the 
u<riitnst         "•••"-  f»  j  x  •/ 

Poi-uam.       averment  that  it  was  given  in  discharge  of  the  price  of  those 
foods.     The  averment  then  in  those  plea3  is  inconsistent  with 
the  statement  of  the  bond  in  the  first  count,  "  that  the  de- 
fendants had  taken  up,  borrowed,  and  received  of  the  plaintiffs 
ihe  full  and  just  sum  3,250/.,  for  which  the  bond  was  given,  and 
which  is  left  admitted  by  the  pleas.     In  Mucrowe's  case  (a)  the 
T  413  1     condition  of  the  bond  declared  on  expressed  it  to  be  made  for 
repayment  of  money,  and  the  Court  gave  judgment  against  the 
defendant,  on  a  plea,  averring  that  it  was  made  to  secure  the 
lease  of  an  ecclesiastical  living,  avoided  by  the  stat.  13  Eliz. 
agreeably  to  the  rule  laid  down  in  Oldhury  v.  Gregory  (b), 
(which  was  debt  on  bond  conditioned  for  the  payment  of  mo- 
ney,) that  it  is  not  averrable  that  the  money  was  to  be  paid  for 
any  other  cause  than  what  the  obligation  expresses.  Admitting, 
however,  that  since  the  case  of  Collins  v.  Blantern  (c)  this  mat- 
ter might  have  been  well  pleaded  by  proper  averments ;    yet 
where  the  matter  in  the  plea  is  directly  inconsistent  with  the 
matter  in  the  bond  and  condition,  it  is  not  sufficient  so  to  plead 
it,  without  averring  that  what  is  stated  in  the  bond  and  con- 
dition was  merely  colourable,  and  traversing  the  allegations 
therein  contained  ;    as  was  done  in  the  last  mentioned  case. 
That  was  debt  on  bond  conditioned  to  pay  350/.  to  the  plain- 
tiff on  a  certain  day  :    to  which  the  defendant  pleaded,  that  be- 
fore making  the  bond  and  the  note  after-mentioned  two  of  the 
obligors  stood  indicted  for  perjury,  and  on   the  day  when  the 
traverses  were  ready  for  trial  it  was  corruptly  agreed  between 
them,  and  the  plaintiff,  and  the  prosecutor,  that  the  plaintiff 
should  give  the  prosecutor  his  note  for  350/.  in  consideration 
of  his  not  appearing  to  give  evidence  against  the  traversers, 
and  that  the  latter  should  give  the  bond  in  question  to  the 
plaintiff  to  indemnify  him  for  giving  such  note.     And  then  the 
plea  proceeded  to  aver  that  the  bond  was  given  for  the  said 
consideration  and  no  other ;  which  the  plaintiff  well  knew  ;  and 
denied  that  the  obligors  were  indebted  to  the  plaintiff  at  the 
time  in  any  sum  of  money  or  in  any  other  respect  whatsoever. 
L   114  j      To  which  plea  there  was  a  demurrer  :    and  on  the  fourth  point 

(a)  Goilb.  29.  (b)  Moor  564.  (r)  2  IVils.  347. 

there 
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there  made,  whether  the  plea  were  properly  pleaded  in  point         1808. 
of  form,  Lord  C.  J.  Wilmot,  in  delivering  the  judgment  of  the         *~ 
Court  said,  That  the  averment  pleaded  was  not  contradictory       aea-ni 
but  explanatory  of  the  condition :  and  it  was  said  to  be  distin-      Popiiam. 
guishable  from  the  case  of  Lady   Downing  v.   Chapman  (a), 
which  had  been  cited,  as  of  M.  6  G.  2.,  where  three  of  the 
Judges  had  decided  against  a  plea  of  this  nature,  because  they 
thought  it  inconsistent  with  the  bond.     In  Collins  v.  B/anlcrn,      [  415  ] 
the  plea,  as  the  Court  observed,  did  not  contradict  the  bond, 

but 

(a)  The  case  is  not  reported,  but  Mr.  liurrough  stated  the  plea 
from  Mr.  Serjt.  Jepsori's  brief. 

Lady  Downing,  Executrix  of  Sir  Jacob  Gerhard  Down- 
ing, Baronet,  against  Chapman. 

To  debt  on  bond  dated  Gth  September,  1754,  for  2078/.  the  de- 
fendant craved  oyer  of  the  bond  and  condition  ;  which  reciting  that 
the  defendant  had  theretofore  become  bound  to  Sir  Jacob  in  2200/., 
by  a  bond  dated  6th  June,  1750,  conditioned  to  pay  1104/.  Qs.  "id.  and 
interest,  on  the  6th  of  December  then  next,  which  he  had  not  done  ; 
and  that,  upon  an  account  stated,  there  appeared  to  be  owing  from  the 
defendant  to  Sir  Jacob,  for  principal  and  interest,  1339/.  \s.  3d.  :  the 
bond  now  in  suit  was  conditioned  to  pay  the  last-mentioned  sum  and 
interest;  and  then  the  defendant  pleaded,  \.  Non  est  factum.  2dly, 
That  Dunzckh,  in  Suffolk,  is  an  ancient  borough,  having  an  indefinite 
number  of  freemen,  and  sending  two  burgesses  to  parliament ;  and  that 
the  freemen  inhabiting  within  the  borough,  and  not  receiving  alms,  had 
the  right  of  voting  in  the  election  of  burgesses.  That  before,  and  at 
the  time  of  making  the  bond,  Sir  Jacob  pretended  a  right  to,  and  had 
assumed  the  government  and  direction  of,  the  affairs  and  concerns  of 
the  borough,  and  had  declared  and  caused  it  to  be  propagated  there, 
that  such  persons  only  as  he  should  approve  of  should  represent  the 
borough  in  parliament  :  and  that  the  defendant  then  was,  and  yet  is,  a 
freeman  of  the  borough,  inhabiting  there,  and  not  receiving  alms,  and 
by  reason  thereof  had,  and  yet  has,  a  right,  to  vote  in  the  election  of 
burgesses  :  and  that  the  defendant  was  also,  at  the  time  of  making  the 
bond,  indebted  to  Sir  Jacob  in  100/. ;  and  that  having  such  right  to 
vote,  and  being  so  indebted,  on  the  15th  of  July,  1751,  before  the  mak- 
ing of  the  bond,  it  was  unlawfully  agreed  between  him  and  Sir  Jacob, 
that  Sir  Jacob  should  not  demand  the  said  debt  of  the  defendant,  and 
that  in  consideration  thereof  the  defendant  at  all  times  afterwards  should 

Z  2  give 
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Pax-tout 

against 
Popham. 


but  only  shewed  how  the  obligation  arose.    So  in  Pole  v.  Har* 
robin  (a),  the  plea  was  not  inconsistent  within  the  condition  of 

the 

give  his  vote  in  the  elections;  of  burgesses  of  the  borough  for  such  per- 
sons as  Sir  Jacob  should  from  time  to  time  approve  of,  and  none  else, 
and  should  also  serve  the  other  purposes  of  Sir  Jacob  in  the  borough  ; 
and   that,   for  securing   these  purposes,  the  defendant  should  give  his 
bond  to  Sir  Jacoby  in  the  penal  sum  of  2678/.,  with  a  colourable  condi- 
tion thereunder  written  for  the  payment  of  1339?.  Is.  3c/.,  with  interest ; 
but  that  Sir  Jacob  should  not  demand  the  same  of  the  defendant  so  long 
as  he  continued  to  vote  for  such  persons  to  be  elected  burgesses,  &c.  as 
Sir  Jacob  should  from  time  to  time  approve,  and  none  else,  and  serve  the 
other  purposes  of  Sir  Jacob  in  the  borough.     And  then  the  defendant 
pleaded  that  in  pursuance  of  that  agreement  the  bond  in  question  was 
given,  and  was  therefore  void  in  law.    The  plaintiff,  by  her  replication, 
protesting  that  the  plea  was  insufficient  in  law,  admitted  the  constitution 
of  the  borough  as  stated  ;  and  that  the  defendant,  before  and  at  the  time 
of  giving  the  bond  was,  and  yet  is  a  freeman,  Sec.  having  a  right  to  vote 
in  the  election  of  burgesses  ;  but  protesting  that  Sir  Jacob  never  pretended 
to,  or  assumed  any  such  right,  to  the  government  and  direction  of  the  af- 
fairs or  concerns  of  the  borough,  nor  propagated  any  such  notion  as  in 
the  plea  stated  ;  and  protesting  also  that  the  defendant,  before  and  at 
the  time  of  making  the  said  bond,  was  indebted  to  Sir  Jacob  in  more 
than  100/. ;  and  also  protesting  that  no  such  agreement  as  mentioned 
was  made  between  Sir  Jacob  and  the  defendant,  and  that  the  bond  was 
not  given  on  any  such  consideration  ;  replied  that  the  defendant,  be- 
fore and  at  the  time  of  making  the  bond,  was  justly  and  truly  indebted 
to  Sir  Jacob  in  the  said  sum  of  1339/.  Is.  3d.,  in  the  condition  men- 
tioned ;  and  that,  for  securing  payment  thereof,  the  bond  in  question 
was  given.     To  this  the  defendant  demurred,  and   stated  for  special 
causes,  that  the  plaintiff  had  in  her  replication  alleged  that  the  sum 
mentioned  in  the  condition  of  the  bond  was  due  from  the  defendant  to 
Sir  Jacob,  and  that  the  bond   was  given  for  securing  the  repayment 
thereof;  which  was  a  different  consideration  from  that  stated  by  the 
defendant  in  his  plea  ;  and  yet  the  plaintiff  had  not  traversed  the  con- 
sideration for  giving  the  bond  insisted  on  by  the  defendant :  that  the 
replication  attempted  to  draw  in  question  a  matter  immaterial  and  in- 
conclusive, and  contained  no  mutter  on  which  a  pertinent  and  decisive 
issue  could  be  taken,  but  was  merely  argumentative,  &c. 

(«)  E.  22  G.  3.  B.  R.  The  following  note  of  the  case  is  take© 
from  a  MS.  book  in  the  hand-writing  of  the  late  Mr.  Durnford,  though 
probably  copied  by  him  from  a  note  book  of  another  gentleman  then 
at  the  bar.  Pole, 
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the  bond  ;  the  bond  being  conditioned  to  pay  50/.  in  case  the  de-         1808. 

fendant  did  not  procure  J.  11.  C.  then  impressed,  &c.  to  appear 

and  deliver  himself  to  the  plaintiff  when  called  upon  :  and  the        n     .    . 

'  .j  against 

plea  being  that  J.  II.  C,  having  been  unlawfully  impressed,  the      Popiiam. 

plaintiff 


Pole  against  Harrobih,  E.  22  G.  3.  B.  R. 

Debt  on  bond  100/.  the  defendant,  after  craving  oyer  of  the  bond    An  officer 
and  condition  ;  which  last  was  for  payment  of  50/.  "  in  case  1  do  not   cannot  corn- 
procure  J.  H.Cooper,  now  impressed,  &c.  to  appear  and  deliver  him-    route  for  mo- 

11  0  V     i  I 1  P    SPr 

self  to  the  plaintiff  whenever  he  shall  be  called  upon  ;"  pleaded,  2<lly,     .  J       - 

that  J.  II.  Cooper   was    not  liable  to  be  impressed  by  any  law,  &c.  ;  impressed 

and  having  been   unlazcjullj/  impressed,  the  plaintitf  was  unwilling  to  man,  nor  let 

discharge  him  unless  he   would  agree  to  pay,  &c.  and  would  procure  him  go  for 

the  defendant  to  become  bound  ;  and  that  it  was  unlawfully  agreed  moncy  :  a"d 

that  the  plaintiff  should  discharge  J.  //.  C,  and  that  J.  II.  C.  should   J  boml  6iven 

to  secure  the 
pay,  &c.  as  a  gratuity  and  reward,  &c. :  that  the  defendant,  at  the   man»s  retUrii 

request  of  the  said  J.  //.  G\,  did  become  bound  for  securing  the  pay-   on  non-pay- 

ment,  Sic.  corruptly  and   unlawfully   demanded,    &c. ;   by  virtue  of  mentofsuch 

which   said  several  premises,  the  said  writing  obligatory,  so  made  as  money  •* 

aforesaid,  was  and  is  void  in  law,  Sec.     To  this  there  was  a  general   V°'  ' a 
•  r  »     i    .  i  •  ■  niay  be 

demurrer.  [And  there  were  also  questions  on  other  parts  of  the  plead-  avoided  by 

ings  not  material  to  the  present  purpose.]  plea  disclos- 

ing the  true 
Hood  for  the    plaintiff,  on  the  demurrer  to  the  second  plea.     The   transacti°n> 

defendant    cannot   aver  what  is  inconsistent  with  the  condition  of  the   a"asIJ8w"I0S 
i       i        i     ,     .  n,      r     .,     o^->     /-,  „  that  toe  man 

bond.     Jcuk.   luo.    Larth.  jOO,   Chapman  v.  Dozening,  C.  B.,  Mich,   was  illegally 

6"  G.  2.  This  last  was  debt  on  bond  for  the  payment  of  money  :  the  impressed, 
defendant  pleaded,  that  it  was  agreed  he  should  not  be  called  upon 
unless  he  should  act  contrary  to  Sir  Jacob  Downing' s  directions  in 
voting.  Three  justices  were  of  opinion  against  the  plea.  Collins  v. 
Blanlern,  2  Wils.  347.  does  not  impeach  Chapman  v.  Dozening. 
[Wallace,  amicus  curia',  said,  that  the  proceedings  in  Chapman  v. 
Dozening  were  stayed  on  the  authority  of  the  judgment  in  Collins  v. 
Blantern.~\  The  defendant  is  estopped  from  controverting  a  fact  ad- 
mitted on  the  deed.  Moor,  420.  Godb.  177.  Noj/.  79.  All.  52. 
Sho.  59.  Stra.  512.  It  appears  that  the  party  was  impressed  ;  which 
means,  (legally,)  ex  vi  termini.  And  as  to  the  defendant  it  is  totally 
immaterial ;  for,  if  it  be  otherwise,  there  is  a  proper  mode  to  obtain 
the  party's  discharge  :  and  the  defendant,  who  i3  a  third  person,  can- 
not urge  the  contrary,  and  aver  contrary  to  the  condition. 

Lais, 


4J8 
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plaintiff  was  unwilling  to  discharge  him,  unless  he  would  agree 
to  pay  50/.,  and  would  procure  the  defendant  to  become  bound  : 
and  thereupon  it  was  unlawfully  agreed  that  the  plaintiff  should 
discharge  J.  H.  C.  on  the  defendant's  becoming  bound  for  the 


Laze,  contra.  Duress  of  the  principal  is  no  plea  for  a  surety  in  an 
obligation  ;  as  appears  from  Cro.  Jac.  187.  :  but  the  matter  alleged 
goes  to  destroy  the  instrument  itself;  being  either  an  illegal  contract, 
or  a  reward  for  remitting  an  unlawful  restraint.  Collins  v.  Blantern  is 
decisive.  Impressing  means  merely  detaining  ;  and  we  may  shew  this 
illegal  contract,  which  is  paramount  the  condition. 

Lord  Mansfield,  C.  J.  The  second  plea  is  of  general  conse- 
quence :  it  is  objected  to,  because  it  is  averring  contrary  to  the  con- 
dition in  the  bond  ;  and  on  this  point  there  is  some  perplexity  in  the 
cases  ;  but  there  cannot  exist  such  an  absurdity  as  that  a  man  shall 
have  a  good  defence  to  an  action,  and  not  be  able  to  shew  or  take  ad- 
vantage of  it  either  by  pleading  or  in  evidence.  Whatever  is  a  de- 
fence in  law,  or  ground  for  relief  in  equity  against  a  deed,  may  be 
pleaded,  and  is  consistent  with  the  instrument.  The  language  is,  I 
did  give  the  instrument,  but  under  such  circumstances  as  make  it  void. 
This  does  not  apply  to  voluntary  bonds.  The  foundation  is,  that  you 
shall  not  by  parol  impeach  a  written  agreement,  and  say  that  the 
agreement  was  different ;  but  the  agreement  being  admitted,  the  party 
may  come  and  shew  circumstances  to  vitiate  the  whole  proceeding. 
It  was  so  determined  in  Collins  v.  Blantern,  to  avoid  the  deed.  Here 
the  party  says  I  was  illegally  impressed,  (i.e.  de  facto  impressed,)  and 
entered  into  the  bond  to  avoid  being  imprisoned.  On  the  face  of  the 
bond  itself  this  almost  seems  to  be  illegal.  What  authority  can  an  of- 
ficer have  to  let  an  impressed  man  go,  or  to  commute  his  services  ? 
How  can  he  know  whether  the  services  will  be  wanted  ?  It  is  like  a 
sheriff  letting  a  prisoner  go.  The  demurrer  admits  the  second  plea 
to  be  true,  and  it  is  a  good  plea. 

Wood  moved  to  amend,  by  replying  and  denying  the  fact. 

Buller,  J.  This  is  not  a  case  where  the  Court  ought  to  assist 
you.  The  doctrine  in  Downing  v.  Chapman  was,  that  you  cannot 
aver  a  different  condition,  but  may  state  a  consideration  consistent 
with  the  condition,  which  consideration  is  illegal,  and  may  prove  the 
instrument  void. 

Judgment  for  the  defendant, 
payment 
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payment  of  that  sum.  The  condition  of  the  bond  there  only  (stated         1801. 
that  the  man  was  impressed;  whether  lawfully  or  not  did  not  an-       .  ~ 

.  1 AXTON 

pear:  and  the  plea  in  stating  that  he  was  unlawfully  impressed  ugainti 
did  not  contradict  but  explain  the  condition.  The  authority  IWn  am, 
of  Downing  v.  Chapman  was  left  untouched.  Here  the  pleas 
state  a  transaction  independent  of  that  stated  in  the  condition 
of  the  bond,  and  there  is  a  bare  averment  that  the  bond  and 
bill  were  given  for  an  unlawful  consideration  arising  out  of 
such  foreign  transaction,  inconsistent  with  that  stated  in  the 
condition  of  the  bond :  the  one  stating  the  consideration  to 
have  been  money  borrowed  and  received  by  the  defendants  of  the 
plaintiffs  ;  the  other  stating  it  to  be  for  the  price  of  goods  ille- 
gally agreed  to  be  smuggled  from  our  East  India  settlements 
into  Europe. 

Iloiroyd,  contra,  denied  that  the  consideration  for  the  bond 
as  stated  in  the  plea  was  inconsistent  with  that  stated  in  the 
condition  :  but  if  it  were,  he  still  contended  the  bond  would  be 
yoid,  if  it  appeared  to  have  been  given  for  any  illegal  consi-  [  5\9  ] 
deration.  The  condition  of  the  bond  states  that  the  defend- 
ants had  borrowed  of  the  plaintiffs  so  much.  The  plea  states 
that  it  was  illegally  agreed  between  them,  that  the  plaintiffs 
should  sell  goods  to  the  defendants  to  be  carried  from  the  East 
Indies  to  Europe  illegally,  and  that  the  bond  was  given  to  re- 
cover the  price  of  those  goods.  Now  goods  agreed  to  be  taken 
as  money  may  be  declared  for  as  money  ;  according  to  Barbc 
v.  Parker  {a).  But  since  the  case  of  Collins  v.  Blanlern  (b), 
it  has  been  always  considered,  that  whatever  the  consideration 
stated  in  the  bond  might  be,  it  was  competent  to  the  defendant 
to  aver  the  true  consideration,  however  inconsistent  with  that 
stated  :  and  indeed  unless  this  were  so,  no  bond  could  ever  be 
avoided  for  an  illegal  consideration,  as  the  obligee  would  al- 
ways take  care  to  state  upon  the  face  of  it  a  consideration  legal 
in  itself  but  as  inconsistent  as  possible  with  the  true  one.  This 
is  done  every  day  in  cases  of  usury,  gaming,  and  stock-jobbing  ; 
yet  the  true  consideration  is  always  admitted  to  be  stated. 
\_Le  Blanc,  J.  This  has  frequently  occurred  in  cases  of  annuity 
transactions,  where,  as  in  cases  of  usury,  goods  have  been  given 
to  the  obligors  instead  of  money,  as  stated  in  the  condition  of 

(a)  1  11.  Black.  283.  and  vide  Hands  v.  Burton,  ante,  3  19. 
(6)  2  mis.  347. 

the 


19 


CASES  in  EASTER  TERM 


1808. 

r — 

Paxton 
against 

PoPHAM. 


[  420  ] 


the  bonds.]  In  Hayne  v.  Mallby  (a)  the  defendant,  having  co- 
venanted with  the  plaintiff  to  use  his  patent  machine  and  no 
other,  was  held  not  to  be  estopped  from  pleading  in  bar,  to  an 
action  on  the  covenant,  matter  which  avoided  the  patent.  And 
in  Lightfoot  v.  Tenant  (6),  which  was  debt  on  bond  conditioned 
for  the  payment  of  money,  the  fourth  and  sixth  pleas  were  in 
the  same  form  as  these  in  question,  and  stated  that  the  bond 
was  given  to  secure  payment  of  the  price  of  goods  unlawfully- 
agreed  to  be  sold  and  delivered  in  London  by  the  plaintiff  to 
the  defendant,  to  be  by  the  latter  shipped  to  Ostend,  and  from 
thence  reshipped  for  the  East  Indies,  and  there  trafficked  with 
clandestinely ;  which  was  held  to  be  a  good  bar  to  the  action. 


Burroughs  in  reply,  said  that  there  was  no  question  in  the 
last  case  as  to  any  inconsistency  between  the  matter  pleaded 
and  the  condition  of  the  bond.  And  as  to  the  cases  of  usury, 
&c.  where  goods  had  been  agreed  to  be  taken  as  money,  and 
the  security  stated  the  agreed  value  as  so  much  money;  it 
might  have  been  taken  to  be  so  as  against  the  party  contract- 
ing on  that  basis ;  and  then  the  question  of  inconsistency  be- 
tween the  consideration  stated  in  the  bond  and  that  stated  in 
the  plea  would  be  avoided.  The  case  of  the  patent  turned  on 
the  original  avoidance  of  it  by  force  of  the  stat.  21  Jac.  1.  c.  3. 
because  it  was  not  a  new  invention  :  as  infancy  or  coverture 
may  be  pleaded  in  bar  of  an  action  on  a  bond,  because  they 
evince  the  incapacity  of  making  the  deed. 


[421  ] 


LordELLENBonouGH,  C.  J.  At  present  I  cannot  entertain 
a  doubt  upon  the  point :  but  if,  on  further  consideration,  any 
doubt  should  occur  to  myself  or  rny  brothers,  we  will  mention 
it  :  and  the  rule  for  the  judgment  which  we  shall  now  pro- 
nounce need  not  be  drawn  up  till  the  end  of  the  term.  I  own 
I  do  not  feel  that  palpable  inconsistency  which  has  been  so 
much  relied  on  in  argument  between  the  consideration  stated 
in  the  plea  and  that  stated  in  the  condition  of  the  bonds.  The 
condition  of  the  first  bond  states  that  the  defendants  took  up 
so  much  money  of  the  plaintiffs  which  was  to  run  at  respon- 
dentia  interest  on  the  security  of  certain  goods  shipped  from 
Calcutta  to   Osknd:  the  second  count  is  upon  a  bond  condi- 


(a)  3  T(.rm  Rep.  438. 


(b)  1  Bos.  %  rail.  551. 

tioncd 
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tioned  to  secure  the  payment  of  certain  bills  of  Exchange  and  1H08. 
the  money  remaining  due  on  the  respondentia  bond  before 
mentioned.  The  pleas  state  that  the  bill  and  respondentia  bond  ir  . 
were  given  to  cover  the  price  of  goods  sold  by  the  plaintiffs  to  Popham. 
the  defendants  for  the  purpose  of  an  illegal  traffic  from  the 
East  Indies,  and  that  the  plaintiffs  knowingly  assisted  in  pre- 
paring the  goods  for  carriage  upon  such  illegal  voyage.  Now 
upon  the  adjustment  of  the  account  after  the  goods  were  sold, 
the  parties  might  have  calculated  upon  the  debt  as  upon  a  loan 
to  that  amount :  and  therefore  there  is  no  necessary  inconsist- 
ency between  the  two  statements  ;  even  taking  the  case  upon 
the  strict  rule  of  law,  as  it  had  been  generally  considered  be- 
fore the  case  of  Collins  v.  Blantern.  But  since  that  case,  to 
the  principle  of  which  I  more  readily  accede  than  to  what  was 
laid  down  in  Dozening  v.  Chapman,  which  was  always  much 
questioned  ;  there  can  be  no  doubt  upon  the  subject.  Accord- 
ing to  the  doctrine  of  the  Chief  Justice  in  Collins  v.  Blantern, 
unless  the  obligor  were  permitted  to  contravene  the  condition 
of  the  bond  by  plea  shewing  the  truth  of  the  transaction,  a  bond 
would  be  made  a  cover  for  every  species  of  wickedness  and 
illegality.  It  would  only  be  necessary  to  have  a  bond  with  a 
condition  stating  the  consideration  of  it  as  widely  different  from 
the  truth  as  possible.  That  case  which  was  decided  in  1767 
runs  on  all  fours  with  the  present,  except  that  the  condition 
there  was  general  for  the  payment  of  money.  And  since  the 
case  of  Pole  v.  Ilarrobin  in  17S2,  it  has  beeu  generally  under- 
stood that  an  obligor  is  not  tied  up  from  pleading  any  matter 
which  shews  that  the  bond  was  given  upon  an  illegal  consi-  [  422  J 
deration,  whether  consistent  or  not  with  the  condition  of  the 
bond.  At  present  I  see  no  such  inconsistency :  but  if  I  did, 
I  should  still  be  prepared  to  abide  by  the  principle  of  Collins 
v.  Blantern,  that  the  defendant  might  by  his  plea  introduce  a 
statement  of  facts  inconsistent  with  what  appears  upon  the 
condition  of  the  bond,  in  order  to  shew  its  illegality. 

Guose,  J.  One  question  made  is  whether  the  matter  set 
forth  in  the  defendant's  plea  has  been  well  pleaded  ;  and  it  is 
contended  not  to  be  so,  because  it  is  inconsistent  with  what  ap- 
pears on  the  condition  of  the  bond,  and  that  the  matter  as 
stated  in  the  condition  is  not  averred   to  be  colourable,  nor 

distinctly 
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distinctly  traversed.  I  am  rather  inclined  to  think  however 
that  there  is  no  absolute  inconsistency  between  them,  but  that 
taking  the  whole  transaction  together  as  disclosed  by  condition 
of  the  bond  and  in  the  pleas,  the  one  may  be  taken  in  expla- 
nation of  the  other.  And  it  would  tend  greatly  to  defeat  the 
justice  of  the  case  if  this  mode  of  pleading  were  not  allowed. 
The  only  question  then  is  whether  the  matter  so  pleaded 
shews  the  consideration  of  the  bond  to  have  been  illegal  and 
void.  Now  the  plea  discloses  an  illegal  agreement  between  the 
parties  against  the  rights  of  the  East  India  Company,  and 
that  the  bonds  in  question  were  given  in  furtherance  of  that 
illegal  agreement ;  being  given  to  cover  the  price  of  goods  sold 
and  shipped  for  the  purpose  of  eluding  the  Company's  charter. 
This  is  not  incompatible  with  what  is  stated  in  the  condition 
of  the  bond  :  but  if  it  were,  how  can  a  transaction  of  this  sort 
be  got  at  but  by  stating  the  true  facts  ?  If  the  obligor  were 
concluded  by  a  colourable  transaction  stated  in  the  bond,  it 
would  be  a  recipe  for  getting  rid  of  any  objection  to  it  how- 
ever illegal  the  consideration  may  have  been.  I  think  there- 
fore the  rule  in  Collins  v.  Blantern  was  wisely  introduced,  and 
has  been  wisely  assented  to  from  that  time,  that  wherever  the 
consideration  of  a  bond  was  illegal,  the  defendant  may  shew 
that  by  his  plea. 

Le  Blanc,  J.  It  is  admitted  that  the  transaction  disclosed 
by  the  plea  is  illegal;  namely,  the  sale  by  the  plaintiffs  to  the 
defendants  of  goods  in  India  to  be  conveyed  from  thence  to 
Europe,  without  the  licence  of  the  East  India  Company  ;  and 
the  plaintiff's  having  aided  the  defendants  in  preparing  the 
goods  for  shipment  for  that  purpose  :  for  the  price  of  which 
goods  the  securities  in  question  were  given.  The  only  objec- 
tion made  is  to  the  form  of  the  pleas ;  and  it  is  said  that  be- 
cause the  bond  is  not  conditioned  simply  for  the  payment  of 
money,  but  is  stated  to  be  given  for  money  taken  up  and  bor- 
rowed upon  respondentia,  that  is  inconsisteut  with  the  state- 
ment in  the  plea  that  it  was  given  to  cover  the  price  of  goods 
sold  and  delivered  for  the  illegal  purpose  mentioned :  and  that 
therefore  the  plea  ought  to  have  gone  on  and  negatived  that 
the  bond  was  given  for  money  so  taken  up  and  borrowed,  and 
to  have  shewn  that  the  transaction  was  cojourably  stated  in  the 

con. 
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condition.     But  after  the  cases,  breaking  in  upon  the  old  rule,         1808. 

have  determined  that  though  the  bond  state  nothing  illegal       „ 

ii-  i      i  •       i         i        •  1'axtom 

upon  the  face  of  it,  the  obligor  may  shew  by  his  plea  that  it  was       against 

given  for  an  illegal  consideration,  they  have  in  effect  decided  Popham. 
that  he  may  shew  an  illegal  consideration  different  from  the 
consideration  stated  in  the  condition  of  the  bond.  And  when 
the  plea  states  that  the  bond  was  given  to  cover  the  price  of 
goods  illegally  contracted  to  be  sold  and  shipped,  it  does  in  ef- 
fect deny  that  it  was  given  for  money  borrowed  :  and  it  shews  [  42t  ] 
that  the  statement  of  the  transaction  in  the  condition  was  made 
colourably  in  order  to  cover  the  illegal  agreement. 

Bayley,  J.  said,  that  having  advised  on  these  pleadings 
when  at  the  bar,  he  should  not  give  any  opinion  upon  the 
case. 

Judgment  for  the  defendants. 


Tuesday, 

Stokes  against  Mason.  May  17th. 

THE  plaintiff  sued  the  defendant  as  a  common  person  by  An  attorney 
original,   and   declared    upon    a    bill  of   Exchange   ac-  of '        ' '" 
cepted    by    the    defendant    and    afterwards    indorsed    to    the  !)rjvj|e,r^ 
plaintiff.     The  defendant  pleaded  in  abatement,  that  he  ought  against  being 
not  to  be  compelled  to  answer  the  said  original  writ,  because  sued  by  ori- 

he  is  and  was  on  the  day,  &c.  an  attorney  of  B.  R. ;  and  that  g'11^1'  iml,ro- 
^_  .  .  .  .,  •ill     perly  stated 

in  the  same  Court  there  now  is  and  from  time  immemorial  hath  [he  ^.ustom 

been  a  custom  that  no  attorney  of  the  said  Court  hath  against  of  this  Court 

his  will  been  compelled  to  answer  any  person  in  any  personal  to  be  not  to 

action  prosecuted  here  by  original  writ  sued  out,  wiiicii  hath  comPe) lts 

lit-  i         •       i    .i     i  r    \  ,.      •     ,  attornies  to 

not  concerned  the  king,  unless  he  hath  been  hrstjorejuaged  answer  an 

from  his  office  of  an  attorney  of  this  Court  upon  a   bill  ex-  original  writ, 

hibited  here  to  the  justices  of  our  Lord  the  king  before  the  unless  first 

king  himself,  against  such   attorney,   and  filed   in    the   same  J°ieJuSetl 

a  i  Jrorntnvirof- 

Court.     And  then  the  defendant  averred  that  he  hath  not  been   i\ce  &c> 

forejudged  from  his  office,  &c.  and  that  he  is  impleaded  by  (which  is  the 

custom  in 
C.  B.  but  not  in  this  Court:)  but  held  that  enough  appearing  to  sustain  the  plea,  the 
custom  which  had  no  foundation  here,  might  be  rejected  as  surplusage. 

the 
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1808.         the  original  writ  aforesaid  against  his  will,  and  against  the 
„      7  custom  aforesaid  :  and  this  he  is  ready  to  verify  ;  *  wherefore 

against  as  tne  defendant  is  and  was  on  the  day,  &c.  an  attorney  of  the 
Mason.  said  Court,  &c.  he  prays  his  privilege  aforesaid  to  be  al- 
*[  425  J  lowed  and  adjudged  him,  &c.  To  this  the  plaintiff  demurred 
specially,  because  the  defendant  by  his  plea  had  alledged 
an  immemorial  custom  in  this  Court,  that  no  attorney  of  the 
Court  had  against  his  will  been  sued  by  original  in  any  per- 
sonal action,  &c.  unless  he  had  been  first  forejudged  from  his 
office,  &c. :  whereas  an  attorney  of  this  Court  was  not  by 
the  practice  of  the  Court  in  that  behalf  to  be  forejudged  from 
his  office  of  an  attorney  of  this  Court  in  manner  and  form  as 
the  defendant  had  alleged :  and  whereas  the  defendant  should 
have  pleaded  that  he  ought  not  contrary  to  his  will  to  be  com- 
pelled to  answer  in  any  manner  whatever  except  by  bill  to  be 
exhibited  against  him  as  an  attorney  of  this  Court. 

Best,  in  support  of  the  demurrer,  said  that  the  defendant, 
meaning  to  avail  himself  of  his  plea  of  privilege  as  an  at- 
torney of  this  Court,  had  improperly  pleaded  it  in  the  form 
of  an  attorney  of  C.  B  :  and  this  being  shewn  as  special 
cause  of  demurrer,  the  Court  will  not  reject  it  as  surplus- 
age (a).  Pleas  in  abatement  are  always  construed  strictly  (6); 
and  should  state  a  better  process.  But  stating  a  custom  here 
of  forejudging  attornies  of  their  privilege  is  only  calculated  to 
/nisJead. 

Walton,  contra,  observed,  that  what  was  unnecessarily  stated, 
in  respect  to  the  custom  of  an  attorney  of  B.  R.  being  fore- 
judged of  his  office,  went  to  narrow  and  not  to  extend  his 
privilege,  and  might  well  be  rejected  as  insensible  and  surplus- 
age ;  there  being  no  such  custom  known  in  B.  R.  But  as  an 
[  426  ]  attorney  of  this  Court  was  not  suable  at  all  except  by  bill ;  and 
here  the  defendant  was  sued  by  original;  enough  appeared, 
without  the  surplus  matter,  to  shew  that  the  defendant  was 
entitled  to  his  privilege. 

Lord  Ellexborough,  C.  J.     Admitting  the  general  prin- 
ciple, that  a  plea  in  abatement  to  the  writ  must  give  the  plaintiff 

(a)  Barluzs  v.  Evans,  1  Wits.  89.     (b)  Roberts  y.Moor,  5  T.  R.  4S8. 

a  better 
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a  l>ctter  process,  it  is  sufficient  for  the  defendant  to  plead  that         1808. 
he  is  an  attorney  of  this  Court,  and  as  such  to  claim  his  privi- 
lege  not  to  be  sued  by  original  :  for  we  will  take  notice  that  an       asaintt 
attorney  of  this  Court  can  only  be  sued  by  bill.     It  is  true  the       Mason. 
plea  goes  on  to  state  something  about  a  custom  in  this  court  of 
forejudging  an  attorney  of  his  privilege;  of  which  we  know  no- 
thing: but  enough  being  shewn  to  support  the  plea,  that  which 
is  here  added  unnecessarily  will  not  vitiate  it ;  as  in  Hopkins  v. 
Squibb,  I  Ld.  Raj/.  702.     And  in  Routh  ct  Uxor  v.  Weddcll, 
2  Liidw.  1666.  where  exception  was  taken  to  a  plea  of  privilege 
by  an  attorney  of  C.  B.  that  the  custom  was  not  stated  with 
sufficient  precision,  the  Court  said  they  would  take  cognizance 
of  the  privileges  of  the  attornies  of  the  Court,  and  therefore 
the  custom  need  not  be  so  precisely  alleged  as  other  customs. 
Per  Curiam.  Judgment  for  the  defendant. 


Hussey  against  Christie  and  Others.  Tuesday, 

May  17th. 

THE  Lord  Chancellor  sent  the  following  case  for  the  opi-  The  master 
nion  of  this  Court.  of  a  ship  has 

On  the  2Sth  of  July,  1804,  John  Hill,  the  owner  of  the  ship  no  lieQ  °'»  lt 
Britannia,  engaged  by  a  written  contract  the  plaintiff  Hussey    or  monev 
as  master  of  her,  on  a  voyage  to  the  South  Sea  fishery.     [The  debts  in- 
case set  forth  the  contract,  but  nothing  *  turned  upon  the  parti-  curred  by 
cular  provisions   of  it.     Amongst  other  things  it  stated  that  him  for  ro- 

Ilill  agreed  to  allow  to  Hussey  for  his  own  services  and  also  i ' '..  (  ° .. 

°  J  .  to  it  on  the 

for  providing  officers  and  crew  for  the  voyage  one-third  of  the  voyage. 
neat  proceeds  of  the  adventure:  and  that  Hussey  should  dis-     #r  _. 

charge  all  the  lawful  demands  which  the  said  officers  and  men 
might  have  on  the  ship  and  cargo.]  The  ship  being  equipped 
and  provided  for  the  voyage,  the  plaintiiF  took  the  command 
as  master,  and  sailed  from  England  in  September  1804  upon 
the  voyage  agreed  upon,  and  prosecuted  the  same  with  all  due 
diligence ;  and,  having  procured  a  considerable  cargo,  arrived 
with  the  ship  at  Port  Jackson  in  South  JFales,  in  June,  1S0G ; 
but  in  consequence  of  her  having  met  with  very  severe  weather 
and  sustained  much  damage  it  became  impossible  to  prosecute 

the 
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1808.        the  voyage  further,  without  considerable  repairs  at  Port  Jack- 
~  son.     The  plaintiff  accordingly  caused  the  necessary  repairs  to 

against  ^e  done,  and  the  articles  of  tackling  and  furniture  wanting  to 
Christie,  be  supplied,  and  expended  a  large  sum  of  money  for  those  pur- 
poses. But  not  being  able  to  advance  all  the  money  necessary 
to  complete  the  repairs,  he  drew  several  bills  of  exchange  upon 
Hill,  the  owner,  for  the  purpose  of  raising  money  to  supply 
the  deficiency.  Having  completed  the  repairs  necessary  for 
bringing  the  ship  and  cargo  home,  the  plaintiff  set  sail  from 
Port  Jackson  for  England  ;  but  in  the  course  of  the  voyage  it 
became  necessary  to  make  further  repairs,  and  to  procure  a 
new  cable ;  for  all  which  the  plaintiff  was  obliged  to  draw  other 
bills  of  exchange  on  the  owner,  and  also  to  give  his  own  pro- 
missory note.  The  plaintiff  arrived  with  the  ship  and  cargo 
in  Ijondon,  on  the  15th  of  April,  1807.  During  his  absence  on 
the  voyage  Hill  the  owner  became  a  bankrupt,  and  a  commis- 
[  428  ]  sion  was  duly  issued  against  him,  and  some  of  the  defendants 
were  chosen  his  assignees.  None  of  the  bills  of  exchange  men- 
tioned have  been  paid  by  Hill  or  his  assignees  ;  and  some  of 
them  have  been  taken  up  by  the  plaintiff,  as  the  drawer,  since 
his  return  with  the  ship.  Nor  has  any  part  of  the  money  ex- 
pended by  the  plaintiff  in  the  repairs  of  the  ship  and  in  pro- 
viding the  necessary  tackling  and  furniture  been  repaid  to  him. 
The  plaintiff  intended  and  endeavoured  to  retain  the  ship  in 
his  possession  until  he  had  been  reimbursed  the  money  ex- 
pended, and  indemnified  against  the  debts  incurred  by  him  as 
aforesaid  ;  but  Hill's  assignees  and  the  other  defendants  (who 
claim  an  interest  in  the  ship  or  cargo),  or  some  of  them,  for- 
cibly took  possession  of  the  ship  and  brought  her  into  the 
London  dock.  Whereupon  the  plaintiff  filed  his  bill  in  Chan- 
cery, amongst  other  things,  for  an  injunction  to  restrain  the 
defendants  from  disposing  of  the  ship  and  cargo  until  his  claim 
should  be  first  satisfied :  and  the  defendants  having  put  in  their 
answer,  the  Lord  Chancellor  directed  this  case  to  be  stated 
for  the  opinion  of  this  Court  upon  the  following  question  : 
Whether  the  plaintiff  had  any  lien  on  the  ship  for  the  money 
expended  or  debts  incurred  by  him  for  the  repairs  done  to  her 
on  the  voyage  ? 

Scarlett,  for  the  plaintiff,  admitting,  that  he  had  not  found 
any  adjudged  case  at  law  upon  the  point,  said  that  it  was  taken 

for 
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for  granted  in  many  cases  that  the  master  had  a  lien  upon  the  1808. 
ship  for  the  amount  of  the  necessary  repairs  of  it  paid  or  con-  ii~~~ 
tracted  for  by  him  abroad,  though  not  for  repairs  done  in  Eng-  against 
land:  and  he  instanced  Wilkins  v.  Carmichael  («),  IVatkinson  Christie. 
v.  Barnardiston  (b),  and  Ex  parte  Shank  and  Others  (c).  All 
writers  agree  that  the  master  has  a  right  to  hypothecate  the  I  42y  J 
ship  for  repairs  made  abroad  ;  which  seems  to  proceed  on  the 
principle  of  his  having  a  lien  on  it  for  expences  so  incurred, 
for  which  he  would  be  personally  liable  :  for  he  cannot  convey 
a  right  to  another  which  he  had  not  himself.  [Lord  Ellen- 
borough.  One  may  have  a  power  who  has  no  lien  or  interest 
in  the  thing  to  be  conveyed  :  as  an  attorney  may  do  an  act  to 
bind  his  principal,  without  having  any  interest  in  the  subject 
matter.]  This  case  stands  on  the  maritime  law,  by  which  the 
master  would  be  personally  liable  for  repairs  ordered  by  him  : 
and  this  is  recognized  by  the  law  of  England  with  respect  to 
repairs  made  abroad  :  which  differs  this  from  the  ordinary  case 
of  attornies  or  agents,  who  when  treating  as  such,  within  the 
scope  of  their  authority,  are  not  personally  liable.  [Lord 
Ellenborough.  The  master's  liability  must  depend  upon  hi9 
contract.  If  he  gave  notice  to  the  shipwright  abroad  before 
he  made  the  repairs  that  he  was  to  look  only  to  the  security  of 
the  ship  and  its  owners,  the  master  would  not  be  personally 
liable.]  Perhaps  the  repairs  would  not  be  undertaken  without 
the  master's  personal  security  ;  and  if  his  duty  and  the  interest 
of  his  owners  oblige  him  to  enter  into  contracts  lor  their  bene- 
fit, for  which  he  is  personally  liable,  he  ought  to  have  a  lien 
on  the  ship  to  indemnify  himself;  otherwise  he  will  not  engage 
in  them,  and  the  ship  and  whole  adventure  may  be  lost. 
Every  lien  attaches  on  the  possession  of  the  thing ;  but  the 
possession  is  still  in  the  master  during  the  repair  ;  and  if  he 
pay  the  tradesman,  it  is  the  same  as  if  he  made  the  repair 
himself.  Then  why  should  he  not  have  a  lien  as  well  as 
another  ?  [Lord  Ellenborough.  Have  you  any  case  where  an 
agent  has  been  held  to  have  a  lien  for  the  work  done  by  others 
whom  he  has  set  to  work  upon  the  property  of  his  principal  ? 
Le  Blanc,  J.  The  agent  is  not  the  person  doing  the  work.]  r  ^0  "1 
If  the  agent  undertake  personally  for  it,  as  between  him  and 

(a)  Dougl.  101.         (b)  2  Pr.  Wins.  367.  (c)  1  Atk.  234. 

bis 
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1808.        his  employer,  he  may  be  said  to  do  the  work.    [Lord   Ellen- 

~  borough.    Do  you  derive  the  master's  power  to  hypothecate 

against       ^rom  ms  interest  in,"or  his  authority  over,  the  subject  matter  ?] 

Chkistie.     The  principle  on  which  such  a  power  is  founded  is  to  enable  the 

master  to  preserve  the  property  in  cases  of  necessity,  and  the 

same  principle  leads  to  giving  him  a  lien,  to  encourage  him  to 

pledge  his  personal  security  for  the  same  purpose.     He  cannot 

even  hypothecate  the  ship  if  he  can  raise  the  money  wanted 

without  it.     The  master  has  clearly  a  lien  on  the  cargo  for 

the  freight,  and  he  is  liable  to  the  seamen  for  their  wages  :  but 

if  the  owner  may  take  ship  and  all  from  him,  there  would  be 

an  end  of  his  lien. 

Marry  at  contra.  Liens  for  work  done  arise  out  of  the  usages 
of  trade,  and  are  in  derogation  of  the  common  law.  If  the 
lien  in  question  exist  at  all,  it  must  be  by  the  usage  of  trade  ; 
but  that  has  never  been  recognized  by  any  adjudged  case,  nor 
has  ever  prevailed  in  practice :  and  no  inference  can  be  drawn 
in  its  favour  from  the  distribution  of  assets  or  of  bankrupts' 
estates,  by  a  court  of  equity,  for  the  benefit  of  the  master  who 
has  laid  out  money  for  the  use  of  the  ship  abroad,  where  the 
subject  matter  was  in  the  hands  of  the  Court.  If  the  master 
had  ever  been  considered  as  having  a  lien,  it  would  have  been 
mentioned  in  the  books  which  acknowledge  his  right  to  hypo- 
thecate ;  but  the  mention  of  that  alone  rather  excludes  any 
right  of  lien  in  himself;  and  there  is  no  instance  of  an 
hypothecation  by  a  master  to  himself.  It  is  clear  that 
the  master  has  no  lien  on  the  ship  for  his  wages  (a) 
[431  ]  at  common  law  ;  and  the  decree  in  his  favour  in  that 
respect,  in  Watkinson  v.  Barnardiston  (&),  must  have  pro- 
ceeded upon  equitable  grounds.  Nor  does  it  appear  that 
the  Master  of  the  Rolls  meant  to  say  that  he  had  a  lien,  in 
the  strict  sense  of  the  word,  in  any  case ;  but  only  that  he 
had  a  specific  remedy  in  rem  by  process  in  the  Admiralty 
Court :  for  where  there  was  no  possession,  as  in  that  case, 
there  could  be  no  lien.  Besides,  the  possession  of  the  master 
is  in  all  cases  the  possession  of  the  owners,  and  not  adverse  to 
them.     So  his  lien  upon  the  freight  is  for  the  benefit  of  the 

(a)  Vide  Abbot  on  merchant  ships,  &c.  2d  edit.  421. 

(b)  2  Pr.  Wms.  367. 

2  owuers 
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owners  as  against  the  consignees  of  the  poods.     The  owners        1S08 

therefore,  taking  possession  of  the  ship  and  cargo,  take  their 

own  lien  for  the  freight  at  the  same  time  :    nor  can  the  captain 

.    .  i       **    •    i  •  against 

prevent  them  from  receiving  the  freight  ;    for  which  they  may     Cimustie. 

maintain  an  action  in  their  own  names  ;    though   the   captain 

may  sue   in  his  own  name  for  it.     To  give  the  master   a  lieu 

on  the  ship  would  have  this  bad  consequence,  that  after  every 

voyage   the  captain   would  detain    possession  till  his  account 

with  his  owners  was  settled  ;    and  they  would  be  often  obliged 

to  submit  to  improper  charges  to  avoid  the  inconvenience  and 

costs  of  delay. 

Scarlett,  in  reply,  said  that  the  law  of  merchants  recog- 
nized the  principle  of  the  lien  in  question,  and  therefore  the 
common  law  adopted  it.  The  reason  why  the  master  cannot 
sue  in  the  Admiralty  for  wages,  as  the  seamen  may,  is  because 
he  has  a  lien  for  them  on  the  freight  which  he  is  entitled  to 
receive;  which  lien  would  be  defeated  if  the  ship  might  be 
taken  from  him.  \Bayley,  J.  The  reason  given  in  the  books 
why  the  master  cannot  sue  in  the  Admiralty  court  for  his 
wages  is  because  he  has  contracted  personally  with  the  owner  [  432  ] 
for  them.]  Though  the  possession  of  the  ship  by  the  master 
be  for  many  purposes  that  of  his  owners,  yet  for  others  he  has 
a  distinct  possession  from  them,  and  may  maintain  trespass 
upon  it.  In  Justin  v.  Dallam  (a)  it  is  said  that  by  the  mari- 
time law  every  contract  of  the  master  implies  an  hypotheca- 
tion ;  though  not  so  by  the  common  law,  unless  expressly 
agreed.  But  many  liens,  it  is  well  known,  have  arisen  out  of 
the  modern  usages  of  trade,  and  eacli  must  have  had  a  begin- 
ning and  been  adopted  in  some  particular  case. 

Lord  Ellenborougii,  C.  J.  The  question  sent  for  our 
opinion  is,  Whether  in  point  of  law  the  plaintiff,  the  master, 
had  any  lien  on  the  ship  for  money  expended  or  debts  incurred 
by  him  for  repairs  done  to  her  on  the  voyage  ;  and  we  must 
look  into  the  precedents  of  the  common  law  to  enable  us  to 
give  an  answer  to  it.  It  is  admitted  that  there  is  no  case  at 
law  where  such  a  lien  has  been  adjudged  to  exist.  And  though 
it  be  said  that  there  must  be  a  beginning  in  the  case  of  liens  ; 


(a)  Sulk.  34. 
Vol.  IX.  A  a  yet 
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1808.  yet  I  disclaim  the  right  of  originating  it  now  :  nor  can  I,  in 
the  absence  of  all  authority,  create  a  lien  in  a  case  where  none 
has  ever  been  before  allowed,  and  when  every  case  of  lien  is 
Chbistie.  against  the  common  law.  How  then  does  the  law  stand  in  this 
respect?  If  the  repairs  be  done  here,  the  owners  are  liable  ; 
though  the  master  may  also  become  liable  on  his  own  contract, 
if  he  do  not  stipulate  against  his  personal  liability,  and  confine 
the  credit  to  his  owners.  If  the  necessary  repairs  be  done 
abroad,  the  master  may  hypothecate  the  ship  for  them,  and  it  is 
[  433  I  b's  own  fault  if  he  subject  himself  to  any  personal  liability, 
which  he  may  renounce.  It  is  said,  however,  that  because  he 
may  hypothecate,  he  may  acquire  a  lien  by  taking  upon  himself 
the  payment  of  the  repairs  :  for  that  the  persons  to  whom  lie 
hypothecates  acquire  an  inchoate  lien  on  the  ship,  inasmuch  as 
they  are  entitled  by  suit  in  the  Admiralty  court  to  acquire 
possession  of  the  ship  itself.  But  it  does  not  follow,  be- 
cause others,  through  the  master,  and  through  his  hypothe- 
cation, may  acquire  a  lien  on  the  ship,  that  therefore  he 
himself  has  such  a  lien.  Liens  may  be  derived  through  the 
acts  of  servants  or  agents,  acting  within  the  scope  of  their 
employment,  which  they  themselves  had  not.  If  a  servant 
deliver  cloth  to  a  tailor,  to  make  his  master's  liveries,  the 
tailor  indeed  will  have  a  lien  on  the  cloth  for  the  value  of  his 
work  ;  but  though  the  servant  pay  the  tailor  his  charge,  that 
will  not  give  the  servant  a  lien  on  the  liveries.  As  to  the  cases 
in  equity,  I  cannot  consider  them  as  professing  to  lay  down  any 
such  rule  as  that  the  captain  has  a  lien  on  the  ship  for  repairs 
done  abroad  at  his  charge :  the  only  difference  between  repairs 
done  here  and  those  done  abroad  is,  that  there  he  may  hypo- 
thecate, and  here  he  cannot :  and  the  result  of  those  cases  is 
only  that,  when  done  abroad,  steps  may  be  taken  for  procuring 
an  hypothecation,  by  which  the  persons  making  the  repairs  un- 
acquire a  lien  on  the  ship  :  but  we  have  no  authority,  sitting 
here,  to  originate  such  a  lien.  The  case  sent  to  us  involves  no 
question  about  the  master's  lien  on  freight,  and  therefore  1 
shall  give  no  opinion  upon  it.  We  will  certify  our  opinion  to 
my  Lord  Chancellor. 

On  the  30th  May  1S0S  the  Court  certified  that  they  had 
beard  the  ca^e  argued,  and  were  of  opinion,  that  the  plaintiff 

had 
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had  not  any  lien  on  the  ship  for  the  money  expended  or  debts         1808. 
incurred  by  him  for  the  repairs  done  to  the  said  ship  on  her       . 
said  voyage.  QRQintt 

(Signed)         Ellenbohough.         Chiuvtie. 

N.  Ghose. 

S.  Le  Blanc. 

J.  Bayley. 


Millson  against  King.  Tuesday, 

rt  May  17th. 

ON  a  former  day  a  rule  nisi  was  obtained  for  setting  aside  Hail  above 
proceedings  on  the  bail-bond  for  irregularity.     The  writ  having  been 

was  returnable  on  the  return  day  of  Hilary  term.    Bail  above  ^u    '"'  an 

:  .    J  _  ,      exception 

were  put  in,  and  notice  served  in  vacation,  on  the  15th  of  Fe-  entered  in 

bruart/,  and  notice  of  exception  given  on  the  26th  ;  and  no  no-  the  vacation, 

tice  of  justification   having  been  given  within  four  days  after,   n°ticeofjus- 

the  bail-bond  was  assigned  on  the  7th  of  March :  but  on  the  ,>    V°,n  ,or 

~  .  .  t'ie  "rst  day 

2d  of  May  notice  was  served  of  adding  and  justifying  bail  on   0f  the  next 

the  4th,  being  the  first  day  of  Easter  term  :  and  the  bail  did  term  must  be 

then  justify,  but  it  was  after  this  action  was  brought  on  the  g,ven  within 

bail"bond'  ^/teAZh 

exception. 
Andrews  opposed  the  rule,  on  the  ground  that  where  bail 
above  is  put  in  and  exception  entered  in  vacation,  notice  of 
justification  for  the  first  day  of  the  ensuing  term  ought  to  be 
given  within  four  days  after  such  exception;  otherwise  the  bail- 
bond  may  be  assigned.  Here,  therefore,  the  bail-bond  was  pro- 
perly assigned,  and  the  action  being  regularly  brought,  the  jus- 
tification of  bail  was  too  late. 

Lawes  in  support  of  the  rule,  said,  that  by  the  general  rule  [  435  ] 
of  practice,  if  the  exception  were  taken  in  Term  time,  two 
dajs'  notice  of  adding  and  justifying  bail  would  have  been  suf- 
ficient (a) ;  and  it  was  strange  that,  because  the  exception  was 
taken  in  vacation,  though  the  defendant  had  till  the  first  day  of 
the  next  term  given  him  to  justify,  he  should  be  obliged  to 

(a)  Vide  1  Tidd's  Pract.  ch.  6.  of  bail. 

A  a  2  give 
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give  a  longer  notice.  And  in  Fowlis  v.  Grosvenor  («),  where 
the  exception  was  in  vacation,  and  the  bail  were  justified  on 
the  second  day  of  the  next  term,  the  Court,  in  answer  to  an  ob- 
jection that  the  defendant  had  not  justified  bail  within  four  day9 
after  exception  taken,  with  reference  to  the  rule  of  E.  5  G. 
2.  (b),  said  that  two  days'  notice  was  sufficient :  and  they  there- 
fore stayed  the  proceedings  on  the  bail-bond. 

The  Court  said,  that  the  first  day  of  the  then  next  term 
given  to  the  defendant  to  justify  his  bail  was  only  given  to  him 
sub  modo,  if  he  gave  the  due  notice  :  and  it  appeared  by  a  note 
of  the  master  of  a  case  determined  on  the  meaning  of  the  rule 
of  Easter,  5  G.  2.  that  if  bail  were  put  in,  and  exception  en- 
tered in  vacation,  the  defendant's  attorney  must,  within  four 
days  after  such  exception  entered,  give  notice  of  justification  for 
the  first  day  of  the  next  term  :  and  no  such  notice  having  been 
here  given,  the  bail-bond  was  well  assigned,  and  the  proceed- 
ings regular. 

Rule  discharged, 


[  436  ] 
Wednesday, 
May  18th' 

Where  by 
the  rule  of 
reference  the 
costs  were  to 
abide  the 
event  of  an 
award,  that 
includes  the 
costs  of  the 
reference  as 
well  as  of 
the  cause. 


u 


Wood  against  O'Kelly. 

PON  a  reference  under  a  rule  of  court,  in  an  action  for 
work  and  labour,  &c.  "  the  costs  (were)  to  abide  the  event 
of  the  award ;"  and  the  master  having  taxed  the  costs  of  the 
reference,  as  well  as  of  the  cause,  Bowen  objected,  upon  shew- 
ing cause  against  a  rule  for  an  attachment,  that  the  costs,  di- 
rected to  abide  the  event  of  the  award,  meant  the  costs  of  the 
cause  only,  and  not  of  the  reference :  and  upon  this  he  ob- 
tained a  rule  nisi  for  the  master  to  review  his  taxation  :  and 
mentioned  Tynte  v.  Every  (c),  Bracher  v.  Cotton (d),  and  par- 
ticularly Browne  v.  Marsden(e),  and  Bradley  v.  Tunstow(f)> 
where  the  general  term  costs  in  a  rule  of  reference  was  con 

(a)   Barnes,  101.      (l>)  Fide  New  Rules  and  Orders  of/C  B.  10. 
(c)   Barnes,  58.        (d)  Ibid.  VIS.  (e)  1  //.  Bloc.  223. 

(/;  1  Bos.  cV  PulL  34. 

2  sidered 
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sidered  not  to  include  the  costs  of  the  reference.  But  on  thin  180*. 
day  The  Court,  after  hearing  Heath  against  the  rule,  aud  ~ — 
Bowen  in  support  of  it,  held  that  the  master  liad  done  right  .    . 

in  including  the  costs  of  the  reference  in  his  taxation  of  costs     OK.ki.ly. 
for  the  plaintiff,    in  whose  favour  the  award  was  made.     And 
they  considered  that  the  late  cases  in   C.  B.  turned  upon   the 
particular  terms  of  the  rules  of  reference. 

Rule  for  reviewing  the  taxation 
of  costs  discharged. 


[  437] 

The  King  against  Emden.  Su1ttt?: 

ft  May  21st. 

IN  Hilar)/  term  48  G.  3.  the  defendant  was  indicted  in  the  One  was  in- 

county  of  Middlesex,  for  that  he,  maliciously  intending  to  dieted  in 

.  .  Middlesex 

aggrieve   one    G.  JVithcrden,  and   to  cause    1880/.  to  be   in-  I       „  • 

"*  >  <  tor  perjury 

dorsed  on  a  writ  of  capias  ad  respondendum  issued  out  of  B.  11.  committed  in 
with  intent  to  procure  G.  TV.  to  be  arrested  to  answer  the  de-  an  affidavit, 
fendant,  &c.  and  to  compel  G.  TV.  to  find  bail  for  that  sum,  on  wh'ehindict- 
the  20th  of  November,  1806,  at  the  parish  of  St.  Andrew,  Hoi-  settineou/so 
born,  in  the  county  of  Middlesex,  came  before  one  F.  G.  deputy  much  of  the 
filacer  of  the  said  court  for  the  county  of  Middlesex  {a),  and  the  aflidavit  as 
deputy  of  the  officer  who  should  issue  such  process  as  aforesaid,  and  containedthe 
then  and  there  was  sworn  before  the  said  F.  G.  (the  said  F.  G.  c'onciu(je({ 
having  competent  authority  toadminister  the  oath,  &c. :)  andthe  with  a  prout 
defendant  being  so  sworn,  falsely,  maliciously,  wilfully,  and  cor-  patet  by  the 
ruptly  swore,  in  substance,  that  G.  TV.  was  indebted  to  him  in  *'  ^a.vit  *f" 
1880/.  for  money  had  and  received,  &c. :   upon  and  at  the  foot  (jourt  0f  [^ 
of  which  said  affidavit  in  writing,  as  the  same  affidavit  icas  and  R.  at  West- 
minster, kc. 
and  on  this  he  was  acquitted  :  after  which   he  was  indicted  again   in  Middlesex  for 
the  same  perjury,  with  this  difference  only,  that  the  second  iudictment  set  out  the 
jurat  of  the  aflidavit,  in  which  it  was  stated  to  have  been  sworn   in  London,  which 
was  traversed,  by  an  averment  that  in  fact  the  defendant  was  so  sworn  in  Middlesex, 
and  not  in  London  :  and  held  that  he  was  entitled  to  plead  anterfoits  acquit ;  for  the 
jurat  was  not  conclusive  as  to  the  place  of  swearing,  and  the  same  evidence  as  to  the 
real  place  of  swearing   the  affidavit  might   have  been  given  under  the  first   as  under 
the  second  indictment ;  and,  therefore,  the  defendant  had  been  once  before  put   in 
jeopardy  for  the  same  offence. 

(«)  These  and  the  subsequent  words  in  italics  were  not  in  the  first 
indictment  hereafter  mentioned. 

H0U 
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1808.       now  remains  affiled  in  the  said  court,  &?e.  (B.  R.)  at  Weslmin- 
_.      37"        ster  aforesaid  in  Middlesex,  is  written  as  follows,  viz.  "  Sworn 

against       at  ^0.  15.  FurnivaVs  Inn,  London,  the  20th  day  of  November, 

Emden;  1806,  before  Fs.  Gordon,  Dep.  Fit.  for  Middlesex  /"  whereas 
in  fact  the  defendant  teas  so  sworn  and  made  the  same  affidavit 

[  438  ]  in  writing  before  the  said  F.  G.  in  the  said  county  of  Middle- 
sex, and  not  in  London :  and  then  the  indictment  proceeded 
to  negative  the  truth  of  the  affidavit  of  debt ;  and  concluded, 
"  and  so  the  jurors,  &c.  say  that  the  defendant  on  the  20th  of 
November,  180(3,  aforesaid,  at  the  parish  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  upon  his  oath  aforesaid,  before 
the  said  F.  G.  so  then  and  there  being  such  deputy  filacer  as 
aforesaid,"  &c.  did  falsely,  wilfully,  and  corruptly  commit 
wilful  and  corrupt  perjury. 

The  defendant,  after  craving  oyer  of  the  indictment,  pleaded 
that  the  King  ought  not  further  to  impeach  him  by  reason  of 
the  premises  therein  contained,  because,  &c. ;  and  then  he 
set  out  a  former  indictment  preferred  and  found  against  him 
on  the  7th  of  April,  47  G.  3.  at  the  general  sessions  of  oyer 
and  terminer  in  and  for  the  county  of  Middlesex  ;  which  in- 
dictment was  in  all  respects  the  same  as  the  present,  except  in 
the  omission  of  the  two  sets  of  words  before  written  in  italics, 
and  except  that  immediately  after  stating  the  affidavit  of  debt 
sworn  to  by  the  defendant  before  F.  G.  these  words  were  added 
in  lieu  of  the  second  set  of  words  in  italics,  "  as  by  the  same 
"  affidavit  affiled  in  the  said  court  of  our  said  Lord  the  King 
"  of  the  Bench  at  Westminster  aforesaid  in  the  county  of  Mid- 
(i  dlesex,  amongst  other  things,  more  fully  appears."  The 
plea  then  continued  to  set  forth  the  record  of  the  former  in- 
dictment ;  that  it  was  removed  into  B.  R. ;  and  that  the  de- 
fendant afterwards  pleaded  not  guilty,  and  was  tried  before 
the  Chief  Justice  at  Westminster,  &c,  and  that  the  jury  found 
the  defendant  not  guilty  of  the  premises  charged  upon  him 
in    manner    and  form,    8,-c.   as   alleged.     Whereupon,    there 

r  439  i  was  judgment  for  the  defendant :  as  by  the  record  and  pro- 
ceedings thereof,  &c.  at  Westminster,  &c.  more  fully  appeared. 
Which  said  record  still  remains  in  force,  &c.  And  then  the 
plea  alleged  "  that  the  affidavit  in  writing  set  forth  in  the  in- 
dictment against  the  defendant  in  this  plea  mentioned,  and 
therein  said  to  be  affiled  in  B.  R.  at  Westminster  aforesaid  in 
the  said  county  of  31iddlcscx,  and  u hereon  the  supposed  per- 
jury 
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jury  charged  to  have  been  committed  by  the  defendant  therein  1808. 
named  was  assigned,  and  of  which  he  was  acquitted  as  afore-  „,,  ~ 
said,  and  the  said  affidavit  in  writing  set  forth  and  contained  in  azainst 
the  indictment  now  pending  against  the  defendant,  now  here  Emdsj*. 
pleading  to  the  same,  and  therein  also  said  to  be  affiled  in  the 
B.  R.  at  Westminster^  &c.  and  whereon  the  supposed  perjury 
by  the  said  now  depending  indictment  charged  to  have  been 
committed  by  the  defendant  now  here  pleading  is  assigned,  is 
one  and  the  same  affidavit,  and  not  other  or  different  ;  and  that 
upon  and  at  the  foot  of  the  said  affidavit  in  writing  in  the  said 
indictment  in  this  plea  set  forth  and  contained  as  aforesaid,  as 
the  same  affidavit  then  was  and  remains  affiled  in  B.  R.  at  West- 
minster, &c,  it  is  written  as  follows,  viz.  "  Sworn  at  No.  15, 
Furnival's  Inn,  London,  the  20th  day  of  November,  1806,  be- 
fore Frs.  Gordon,  Dep.  Fit.  ^or  Middlesex  ;"  whereas  the  de- 
fendant was  so  sworn  and  made  the  same  alfidavit  in  writing 
before  the  said  F.  G.  in  the  said  county  of  Middlesex,  and  not 
in  London.  And  then  the  plea  alleged  the  identity  of  the  me- 
morandum at  the  foot  of  the  affidavit  last  mentioned,  with  the 
memorandum  at  the  foot  of  the  affidavit  mentioned  in  the  in- 
dictment now  pending,  and  that  the  Frs.  Gordon  mentioned 
in  each  is  the  same,  and  his  authority  to  administer  the  oath  [  440  ] 
the  same,  &c. ;  and  that  the  several  assignments  of  perjury 
mentioned  in  the  indictment  of  which  the  defendant  was  before 
acquitted,  and  those  in  the  pending  indictment,  are  really  and 
substantially  the  same  assignments  of  perjury,  and  the  offence 
charged  in  the  former  and  in  the  present  indictment  is  identi- 
cally one  and  the  same,  and  that  the  defendant  is  the  same 
person  charged  in  both.     Wherefore,  &c. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

Abbott,  in  support  of  the  demurrer,  argued  that  there 
was  a  material  difference  between  the  affidavit  set  forth  in  the 
former  indictment  on  which  the  defendant  was  acquitted, 
and  that  set  forth  in  the  present  indictment ;  and  relied 
on  such  difference  to  shew  that  the  acquittal  on  the  for- 
mer prosecution  was  no  bar  to  this.  A  former  acquittal,  he 
contended,  was  no  bar  to  a  subsequent  prosecution,  unless  the 
defendant  might  have  been  convicted  on  the  first  indictment 
by  proof  of  the  facts  contained  in  the  second  :  for  which  he 

cited 
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1808.  cited  Vandercom  and  Abbott's  case  (a)  in  which  all  the  prior 
~"~ ~  cases  were  considered.  Both  the  indictments  there  were  in 
against  ^act  founded  on  tne  same  transaction;  but  in  the  first  they 
Emden.  were  charged  with  breaking  and  entering  the  dwelling  house 
in  the  night,  and  stealing  the  goods  of  A.  B.  and  C. ;  and  their 
acquittal  of  that  charge  was  held  to  be  no  bar  to  another  in- 
dictment for  breaking  and  entering  the  same  dwelling  house 
on  the  same  night,  with  intent  to  steal  the  goods  of  A.  and  B. 
there.  And  so  it  is  said  in  Vaux's  case  (b),  that  though  au- 
[  441  ]  terfoits  acquitted  or  convicted  of  the  same  offence  be  a  good 
plea ;  yet  it  is  intended  of  a  lawful  acquittal  or  conviction  : 
but  when  the  offender  is  discharged  upon  an  insufficient  in- 
dictment, there  the  law  has  not  had  its  end,  &c.  Now  here 
the  defendant  could  not  have  been  convicted  on  the  first  in- 
dictment by  proof  of  the  facts  contained  in  the  second.  For 
the  first  indictment  stated  that  he  swore  the  affidavit,  on  which 
the  perjury  is  assigned,  in  Middlesex,  and  vouched  that  it 
would  so  appear  by  the  affidavit  itself  affiled  in  court ;  which, 
though  perhaps  unnecessary  to  be  stated,  made  it  necessary  to 
prove  the  allegation  by  an  affidavit  which  appeared  on  the  face 
of  it  to  have  been  sworn  in  Middlesex.  Whereas  the  affidavit 
stated  in  the  second  indictment  appears  upon  the  face  of  it  to 
have  been  sworn  in  London,  though  alleged  in  fact  to  have  been 
sworn  in  Middlesex.  But  that  shews  that  the  defendant  could 
not  have  been  convicted  upon  the  former  indictment.  As  in 
Readings  case  (c),  and  Gilchrist'1?,  case  (d),  in  forgery,  where 
the  instrument  was  alleged  by  the  indictment  to  purport  to  be 
drawn  upon  A.  B.,  Sec.  when  in  fact,  though  really  meant  to 
be  drawn  upon  those  persons,  it  purported  to  be  drawn  in  the 
names  of  C.  U.,  &c,  the  prisoners  were  held  entitled  to  an  ac- 
quittal. So  if  a  deed  were  made  to  A.  by  the  mistaken  name 
of  JB.,  if  it  were  alleged  in  an  indictment  as  a  deed  to  A.,  it 
would  not  be  proved  by  shewing  a  deed  to  B.  :  but  the  proper 
way  is  to  allege  that  it  was  made  to  A.  by  mistake  there  called 


(a)  EasVs  P.  C.  522.  tit.  Burglary,  ch.  25.  s.  29. 

(b)  4  Co.  45.  a. 

(c)  EasVs  P.  C.  981.  tit.  Forgery,  c.  19.  s.  56. 
(</)  Ibid.  982. 

B.    The 
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B.  The  same  in  an  action  on  a  judgment  against  A.  by  the  1808. 
mistaken  name  of  B. ;  it  mu9t  be  so  averred.  In  Rex  v.  Gil- 
bert Gardner,  which  was  tried  before  Lord  Kcnyon  at  the  sit- 
tings at  Westminster*  oSlzv  Mich,  term  1791,  the  indictment  Rmdkv. 
was  for  perjury  committed  on  the  trial  of  an  action  by  A.  *[  4  1'i  j 
against  li.,  in  which  it  was  averred  that  A.  impleaded  B.  for 
an  assault  upon  him  when  A.  was  riding  with  C,  and  B.  was 
riding  with  J).  Whereas  the  record  produced  was  of  an 
action  by  A.  against  B.  for  the  assault  generally,  without  the 
special  circumstances  :  and  it  was  offered  to  prove  those  cir- 
cumstances by  parol :  but  Lord  Kcnyon  would  not  allow  it  ; 
saying  that  there  might  be  another  record  of  an  assault  with 
those  special  circumstances  stated  in  it :  and  therefore  he  di- 
rected an  acquittal.  So  here,  there  might  have  been  another 
affidavit  answering  the  description  in  the  first  indictment.  In 
Purcell  v.  Macnamara  (a)  Lord  Ellenborough  said,  "  If  it  (the 
allegation  in  the  indictment)  had  gone  on  to  state  that  the  ac- 
quittal was  on  a  certain  day,  as  appears  by  the  record ;  that 
might  have  been  considered  as  descriptive  of  the  record,  and 
then  the  variance  would  have  been  fatal.''  The  words  of  re- 
ference then  in  this  case  made  the  allegation  descriptive  of  an 
affidavit  which  appeared  on  the  face  of  it  to  have  been  sworn  in 
Middlesex,  which  being  different  from  the  true  aflidavit  de- 
scribed in  the  second  indictment,  the  acquittal  on  the  first  in- 
dictment is  no  bar  to  the  indictment  pending. 

The  Common  Serjeant  (Knollys)  contra,  said  that  this 
differed  from  Vaax's  case,  and  that  of  Vandercom  and  Abbott  ; 
in  the  first  there  was  a  defective  allegation  of  the  crime  of 
murder  by  poisoning  ;  in  the  other,  the  offences  alleged  iu  the 
two  indictments  were  distinct  in  specie,  though  of  the  same 
genus.  And  in  each  of  the  cases  of  Reading  and  Gilchrist,  the 
record  was  at  variance  with  itself;  stating  that  the  instrument 
purported  on  the  face  of  it  to  be  that  which  it  did  not  purport 
to  be.  Here,  however,  the  first  indictment  was  good  upon  the 
face  of  it,  and  in  truth  and  substance  charged  the  same  offence  r  J43  J 
as  that  included  in  the  second.     The  material  averments  in 


(a)  Ante,  101. 

the 
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1808.  the  last  are  that  the  affidavit  mentioned  in  the  former  indict- 
,  TT  ment,  and  the  affidavit  set  forth  in  the  indictment  pending,  are 
against  one  an(^  ine  same  affidavit,  and  not  other  or  different,  and  that 
Emden.  the  memorandum  at  the  foot  of  the  affidavit  mentioned  in  each 
indictment  is  the  same  ;  that  the  assignments  of  perjury  in  both 
are  really  and  substantially  the  same  ;  and  the  same  person  and 
the  same  identical  offence  charged  in  each.  On  the  first  in- 
dictment it  would  have  been  sufficient  to  have  proved  that 
in  fact  the  affidavit  was  sworn  in  Middlesex :  but  even  if  it 
were  otherwise,  the  burthening  the  prosecutor  with  the  proof 
of  an  unnecessary  averment,  which  failed,  would  not  warrant 
the  putting  of  a  defendant  in  jeopardy  again  upon  another  in- 
dictment in  the  same  county  and  for  the  same  offence  in  sub- 
stance. The  very  object  of  the  stat.  23  Geo.  2.  c.  11.  s.  1.  was 
to  render  prosecutions  for  perjury  more  easy,  by  making  it 
sufficient  to  set  forth  the  substance  of  the  proceedings  toge- 
ther with  the  proper  averments  of  the  fact :  but  if  by  stating 
more  than  is  necessary  of  the  substance  of  the  proceedings,  and 
failing  in  the  proof  of  an  unnecessary  allegation,  the  prosecutor 
could  institute  another  indictment  for  the  same  offence,  the 
statute  would  be  made  an  engine  of  oppression.  The  plea  of 
auterfoits  acquit  is  not  confined  to  cases  where  the  second  in- 
dictment is  in  the  same  identical  form  as  the  first.  If  a  prisoner 
be  indicted  for  the  murder  of  one  unknown,  and  be  acquitted  ; 
to  another  indictment  for  the  murder  of  A.  B,,  he  may  plead 
his  former  acquittal,  and  aver  that  A.  B.  named  in  the  second 
[  444  j  indictment  was  the  person  before  said  to  be  unknown.  Dy.  285. 
a.  and  Slaunf.  P.  C.  105.  (a).  The  only  new  fact  alleged  in 
the  present  indictment  is  that  at  the  foot  of  the  affidavit  there 
was  a  certain  memorandum  stating  it  to  have  been  "  sworn  at 
]No.  \o,  FurnivaVs  Inn,  London"  &c.  but  by  whom  written, 
whether  by  any  person  having  competent  authority  to  put  it 
there,  does  not  appear. 

Tlie  Court,  having  asked  Abbott  what  answer  he  had  to  make 
to  the  last  observation ;  and  he  saying  that  it  appeared  to  be 
ho  stated  in  the  jurat,  which  was  a  necessary  part  of  the  affi- 
davit, of  which  the  Court  would  take  judicial  notice  ;  they  ob- 

(«)  Vide  2  Hawk.  ch.  35.  s.  3. 

served 
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served  that  the  memorandum  was  not  stated  to  be  the  jurat:  it         1SOH. 

only  appears  to  be  written  before  the  affidavit  was  filed,  but  it         — ~ 

does  not  appear  when  that  was  filed.     ^Neither  do  the  rules  of 

.  ....  against 

the  Court  require  the  place  where  the  affidavit  is  sworn,  but       Kmde.v. 

only  the  names  of  the  deponents,  to  be  stated  in  the  jural  ; 

though  in  fact  it  is  stated  where  the  allidavit  is  sworn,  whether 

in  Court,  or  at  the  Judge's  chambers. 

Abbott  replied  that  the  Court  would  take  notice  of  their  own 
practice  in  stating  the  place  where  an  affidavit  is  sworn,  though 
not  required  by  any  written  rule  of  court:  and,  unless  the 
place  had  been  stated,  he  doubted  whether  any  court  would 
have  received  the  affidavit.  Bar/ley,  J.  however  said  that  in  a 
late  case  in  C.  B.  it  was  considered  that  the  place  where  the 
affidavit  was  sworn  was  not  necessary  to  be  stated  in  the  jurat. 
And  he  asked  whether  it  were  meant  to  be  contended  that  a 
defendant  could  not  be  indicted  for  perjury  committed  in  an  af- 
fidavit, without  stating  the  jurat ;  and  if  not,  whether  the  stating  [  4 15  ] 
at  the  foot  of  the  affidavit,  that  it  was  sworu  at  a  certain  place, 
made  the  place  part  of  the  issue  ?  In  an  action  on  a  bond,  it  is 
stated  that  the  bond  was  executed  at  such  a  place  ;  but  the 
place  is  no  part  of  the  issue.  Abbott  admitted  that  it  was  not 
necessary  in  an  indictment  for  perjury  in  an  affidavit  to  state 
the  jurat,  the  stat.  23  Geo.  2.  having  made  it  sufficient  to  set 
forth  the  substance  of  the  proceedings.  But,  in  answer  to  the 
other  question,  he  observed  that  in  an  indictment  for  perjury 
the  place  was  immaterial  to  be  laid  and  proved,  which  it  was 
not  in  the  case  of  an  action  on  a  bond. 

Lord  EiiLENBonouGH,C.  J.  It  appears  to  me  that  the  jural 
is  not  a  necessary  part  of  an  affidavit  to  be  stated  in  an  indict- 
ment assigning  perjury  in  such  affidavit  :  it  is  only  necessary 
to  state  so  much  of  it  as  constitutes  the  crime  ;  namely,  that 
which  contains  the  false  oath,  together  with  the  averments  pro- 
per to  substantiate  the  perjury.  If  so,  there  was  a  sufficient  in- 
dictment found  in  the  first  instance,  on  which  the  party  has 
been  tried  and  acquitted  of  the  same  offence  as  is  now  charged 
by  the  second  indictment;  and  therefore  such  acquittal  is  a 
good  plea  in  bar  to  the  present  indictment.  It  is  quite  a  dif- 
ferent question  whether  a  party  producing  an  affidavit,  which 

appeal? 
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1808.        appears  on  the  face  of  it  to  have  been  sworn  in  London,  and 
T      ~         proving  it  to  have  been  sworn  elsewhere,  is  fit  to  be  believed  ; 
asttmst       tnat  wou^  be  a  question  for  the  jury  :  but  on  the  record  of  the 
Emden.       first  indictment  the  offence  was  sufficiently  charged  without 
setting  forth  the  jurat,  by  which  it  is  stated  to  have  been  sworn 
in  London :  and  the  production  of  that  jurat  on  the  trial  of  that 
indictment  would  no  otherwise   have  affected   it,  than  as  it 
affected  the  credit  of  the  person  swearing  to  the  fact  of  the  affi- 
[  446  ]      davit  having  been  sworn  in  Middlesex  where  the  trial  was  had. 
The  whole  crime  therefore  might  have  been  tried  on  that  in- 
dictment, and  the  defendant  was  in  jeopardy  upon  it,  and  con- 
sequently his  acquittal  is  a  bar  to  the  present  prosecution. 

Grose,  J.  declared  himself  of  the  same  opinion. 

L.E  Blanc,  J.  The  first  indictment  was  sufficient  in  the 
frame  of  it,  and  is  the  same  in  effect  as  the  indictment  now 
pending,  except  in  not  stating  the  jurat :  and  unless  the  jurat 
be  a  necessary  part  of  the  affidavit  to  be  stated  in  an  indict- 
ment for  perjury  assigned  on  such  affidavit,  which  I  think  it  is 
not,  the  difference  between  the  two  indictments  is  not  mate- 
rial. Then  the  second  indictment  set  forth  the  jurat,  which 
states  that  the  affidavit  was  sworn  in  London,  with  an  averment 
that  the  defendant  was  sworn,  and  made  the  affidavit  in  Middle- 
sex, and  not  in  London.  But  that  averment  does  not  let  in  the 
proof  of  any  fact  that  might  not  have  been  given  in  evidence 
on  the  first  indictment :  how  credible,  it  is  not  necessary  to  in- 
quire. Therefore,  the  defendant,  having  been  in  jeopardy  upon 
that  indictment  for  the  offence  with  which  he  now  stands  charg- 
ed, is  entitled  to  plead  his  former  acquittal  in  bar. 

Bayley,  J.  The  present  indictment  itself  supposes  that  the 
jurat  is  not  conclusive  evidence  of  the  place  of  swearing  the 
affidavit,  because  it  expressly  avers  that  it  was  sworn  in  Mid- 
dlesex and  not  in  London,  as  set  forth  in  the  jurat.  Then  if 
the, jurat  be  not  conclusive  as  to  the  place,  the  same  evidence 
would  have  supported  the  first  indictment  as  would  be  required 
[  4  J7  J  to  support  the  second ;  and,  therefore,  the  defendant,  having 
been  once  in  jeopardy  for  this  offence,  his  acquittal  is  con- 
clusive. 

Judgment  Ibi  the  defendant. 
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1 808. 


Monday \ 

Marshall  against  Critico.  jw«y  23d. 

TT^UR ROUGH  moved  to  discharge  the  defendant  from  an   One  who  had 
Jj  arrest,  on  filing  common  bail,  on  the  ground  of  his  pri-       ."  al'" 
vilege,  under  the  stat.  7  Ann.  c.  12.  as  being  consul  general  from  'uj  Qeneraj" 
the  Porte,  and  invested  with  a  superintending  authority  over  from  the 
the  Turkish  consuls  in  the  different  sea-port  towns,  and  not  an  Porte,  but 
ordinary  consul  or  agent  for  commercial  purposes  ;  in  which  was  (lism,ss- 
respect  he  distinguished  this  from  BarbuiVs  case  (a).     But  he  mo„ths  be- 
also  stated  from  the  affidavit,  that  some  months  previous  to  fore  from  his 
the  arrest,  the  defendant  had  in  fact  been  dismissed  from  his  employment, 

employment,  and  another  person  of  the  name  of  Natali.  who  an    a"°  \er 
r     J  .  ,.  ,     ,  person  resi- 

was  before  residing  here,  had  been  appointed  in  his  place  ;  but  dent  here ap- 

the  defendant  had  then  received  no  official  notification  of  his  pointed  in 

dismissal,  and  continued  in  fact  to  exercise  his  office  here  until   llis  room:  »* 

after  the  arrest.     And  he  contended  that  the  defendant's  privi-    "°.        .  ) 

rate  privi- 
lege did  not  cease  until  notification  at  least  of  his  dismissal,  and  ieired  from 

reasonable  time  to  depart  the  kingdom  if  he  thought  fit.     It  arrest, 

did   not,  however,  appear  that  he  had   any  intention  of  de-  though  at 

..       '  vv  J  the  time  of 

Part,n8-  the  arrest  he 

had  not  re- 
Lord  Ellenborougii,  C.  J.    This  is  not  a  privilege  of  the  ceived  any 
person,  but  of  the  state  which  he  represents.    And  *  that  state  °ffici.    notlm 
having  some  months  before  divested  him  of  the  character  in  ..  jism;ssa| 
which  he  claims  the  privilege,  and  appointed  another  person  0r  of  the  ap- 
here  to  exercise  it ;  there  is  no  just  reason  why  the  defendant  pointment  of 
should  not  be  subject  to  process  as  other  persons ;  nor  for  the  t,ie  otner* 
state,  by  which  he  had  been  so  dismissed  from  his  employment,     *[  ^^  J 
to  take  offence  at  his  arrest. 

Per  Curiam,  Motion  denied. 

(a)  Cas.  temp.  Talb.  281.,  and  vide   Lord  Mansfield's  account   of 
the  same  case  in  Triquet  v.  Bath.,  Burr.  14S0— 1. 
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Doe  on  the  demise  of  Belasyse  and  Lady  Charlotte 

Wynn  Belasyse,  his  Wife,  against  The    Earl  and 

Tuesday,         Countess  of  Luc  AN. 

May  24th. 

~    ,     .  TTN  ejectment  for  copyhold  or  customary  lands,  part  of  which 

freehold  ma-  -*-  are  locally  situated  within  the  township  and  freehold  manor 

nor  of  Sut-     or  reputed  manor  of  Sutton,  and  part  in  the  township  of  Kettles- 

ton,  and  free-  hulme,  without  the  manor  of  Sutton;  and  all  of  which  copyhold  or 

,,        ,     .      customary  lands  are  held  of  the  manor  and  forest  of  Macclesfield ; 
there,  having  J  .  , ',         ' 

also  copyhold  and  also  for  *  freehold  lands  in  the  parish  of  Nortlmich  in  the 
■within  the  same  county,  and  not  within  either  of  the  said  manors ;  a  verdict 
tozcnship  of  was  taken  for  the  plaintiff,  at  the  trial  at  Chester,  subject  to  the 
within  the  lo-  °pini°n  of  this  Court  upon  the  following  case  : — 
cal  ambit  of  Henry  late  Earl  of  Fauconberg  being-  seized  in  fee  of  the 
the  manor,      freehold  manor   of  Sutton,  and  of  divers  freehold  lands    and 

but  held  ot      premises  within  the  manor ;  and  being  also  seized  in  fee  of  the 
another  ma-     *       .    ,  ,  .  ,  r      ,     .  ,         °,    .    .  .  ,    .    .       _ 

nor-andhav-  *reenold    premises    in  JSorthxioicn ;  and    being   entitled   in    tee 

ing  surren-      simple  according  to  the  custom  of  the  said  manor  and  forest  of 

dered  his  co-  Macclesfield,  to  all  the  said  copyhold  or  customary  premises ; 

pyholdtothe  wjjic[j  several  freehold  and  copyhold  or  customary  premises 

use  of  his  . 

will  •  devised  f°rmed  the  whole  of  his  estate  in  the  county  of  Chester :  and 

all  his  manor  being  also  seized  in  fee  of  divers  other  large  freehold,  but  no 

of  S.,  and        copyhold  estates,  in  the  counties  of  York,  Durham,  and  Mid- 

a      is  mes-     d\esex  .  an(i  having  no  male  issue,  but  having  three  daughters, 
suages,  °  '  to  o  j 

farms,  lands    ^is.  Lady  Charlotte  Wynn  Belasyse,  one  of  the  lessors  of  the 

tenements, 

and  hereditaments  whatsoever,  zcithin  the  precincts  and  territories  of  S.  in  the  county 
of  Chester,  with  their  rights,  members,  and  appurtenances,  in  trust  for  his  daughter 
L.,  (having  devised  other  estates  iu  other  counties  to  two  other  daughters)  and  to 
her  children  in  strict  settlement :  Held,  1.  That  farms,  lands,  &c.  within  the  tozcn- 
ship, though  not  within  the  manor,  of  Sutton,  passed  by  the  description  of  farms, 
&c.  within  the  precincts  and  territories  of  S.  2.  That  the  general  words  "  mes- 
suages, farms,  lands,"  &c.  and  particularly  the  word  farms,  were  sufficient  to  carry 
copyhold  as  well  as  freehold  in  the  place  described,  if  such  appeared  to  have  been 
the  intent  of  the  testator  upon  the  whole  will.  3.  That  such  intent  was  evinced  in 
this  case  by  the  word  farms,  where  it  appeared  that  the  testator  had  a  farm  composed 
of  copyhold  and  freehold,  which  he  had  let  as  one  entire  subject,  and  which  must 
otherwise  be  divided  ;  and  also  by  this,  that  he  had  charged  the  property  devised  be- 
yond the  annual  income  of  it  unless  the  copyhold  were  included.  And  that  this 
intent  was  not  rebutted  by  a  power  of  leasing  for  21  years  given  to  all  the  tenants 
for  life;  nor  by  power  to  the  trustees  to  raise  portions  by  grants  of  long  terms  of 
years.  4.  That  a  small  copyhold  distant  eight  and  a  small  freehold  twenty  miles 
from  Sutton,  but  within  the  county  of  Chester,  did  not  pass  by  that  devise,  but  did 
pass  under  a  general  residuary  clause  to  another  daughter. 
*r  449  j  plaintiff, 
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plaintiff,  Lady  Anne  Wombwell,  wife  of  Sir  George  IVombwelL  1808. 
Bart.,  and  Elizabeth  Countess  of  Luean  one  of  the  defendants:  n  T 
and  having  surrendered  all  his  copyhold  estates  to  the  uses  of  i>lI',Asvsr* 
his  will :  by  his  will  duly  executed,  dated  the  26th  of  November,  against 
1801,  devised  certain  freehold  estates  in  Yorkshire  and  Mid-  l',e  l^1"'  of 
dlescx,  being  the  bulk  of  the  property,  to  trustees  for  a  term  ->vc\x. 
of  years,  in  trust  to  raise  and  pay  to  Lady  C.  W.  Belasyse,  for 
her  separate  use,  an  annuity  of  1000/.  per  annum  for  her  life  ; 
remainder  to  herself  for  life;  remainder  to  her  first  and  other 
sons  successively  in  tail ;  remainder  to  her  daughters,  as  tenants 
in  common,  in  tail ;  with  divers  remainders  over.  And  also 
devised  other  freehold  estates  in  Yorkshire  and  Durham,  as 
follows : — As  to  all  and  singular  the  manors  or  reputed  manors 
of  Yarm,  Old  Byland,  Over  Stilton,  and  Lund,  and  all  my  [  450  ] 
messuages,  farms,  lands,  tenements,  and  hereditaments  what- 
soever within  the  precincts  or  territories  of  Yarm,  Old  By- 
land,  Over  Stilton,  Nether  Stilton ,  Leek,  and  Lund,  in  the  North 
Riding  of  the  county  of  Yorky  and  Kenknowle  an  d  Copycrook 
in  the  county  of  Durham,  with  their  respective  rights,  members, 
and  appurtenances,  I  devise  the  same  unto  Lord  Viscount  Mel- 
bourne and  Sir  George  Wombzoell,  Bart.,  their  executors,  Sec.  for 
99  years,  if  Lady  Anne  Wbmbwell  shall  so  long  live  ;  in  trust 
out  of  the  rents  and  profits  of  the  said  manors  and  heredita- 
ments, to  raise  500/.  per  ann.,  clear  of  all  deductions,  for  Lady 
Anne  JVombzvell,  for  her  separate  use,  &c. ;  remainder  to  the 
said  Lady  Anne  for  life  ;  with  divers  remainders  over.  And 
also  devised  as  follows  : — As  to  all  and  singular  the  manor  or  re- 
puted manor  of  Sutton,  and  all  my  messuages,  farms,  lands,  tene- 
ments, and  hereditaments  whatsoever,  within  the  preeincts  or 
territories  of  Sutton  in  the  county  of  Chester,  with  their  rights, 
members,  and  appurtenances,  I  give  and  devise  the  same  to 
Lord  Viscount  Melbourne  and  Sir  G.  TV.  Bart.,  their  executors, 
&c.  for  99  years,  if  Lady  Lite  an  shall  so  long  live;  in  trust  out 
of  the  rents  and  profits  of  the  said  manor,  hereditaments 
and  premises,  to  raise  and  pay  500/.  per  ann.,  clear  of  all  de- 
ductions, to  Lady  Luean  for  her  separate  use,  ike.  ;  remainder 
to  the  use  of  Lady  Luean  for  life  ;  remainder  to  her  first  and 
other  sons  by  the  Earl  of  Luean  successively  in  tail  ;  remain- 
der to  her  daughter  as  tenants  in  common  in  tail ;  and  divers 
remainders  over ;  and  the  ultimate  remainder,  as  to  the  whole 

of 
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1808.        of  the  said  estates,  to  the  use  of  the  testator's  own  right  heirs. 

T"         And  the  testator  empowered  the  several  tenants  for  life,  male 

Belasyse'    or  fernaH  ^n  possession  and  of  age,  to  limit  5001.  per  ann.  for 

against  life,  *clear  of  all  deductions,  for  the  use  of  any  person  or  persons 
The  Earl  of  with  whom  they  might  respectively  intermarry,  to  be  charged 

liUCAN.  Up0n  the  said  manors  and  other  hereditaments  to  them  re- 
-*  spectively  devised,  and  secured  by  the  usual  powers  of  distress 
and  entry,  &c.  And  also  that  such  tenants  for  life  should  have 
power  to  charge  all  or  any  part  of  the  manors  and  other  here- 
ditaments to  them  respectively  devised  with  portions  for 
younger  children,  not  exceeding  24,000/.  for  the  younger 
children  of  Lady  C.  W.  Belasyse,  and  10,000/.  respectively, 
for  the  younger  children  of  Lady  A.  Wombwell,  and  of  Lady 
Lucan,  with  interest  not  exceeding  5  per  cent.,  &c.  And  for 
this  purpose  to  limit  or  appoint  all  or  any  part  of  the  here- 
ditaments so  to  be  charged  to  any  persons  for  any  term  for 
years,  without  impeachment  of  waste.  The  testator  also  direct- 
ed that  the  several  tenants  for  life  should  have  power  to  limit 
and  appoint  the  said  lands  and  other  hereditaments,  or  any 
part  thereof,  with  their  appurtenances,  by  way  of  lease  or  de- 
mise for  any  term  or  number  of  years  notexceeding  21  years  in 
possession,  at  the  best  rent,  &c.  And  also  gave  power  to  the 
same  to  grant  building  leases,  &c.  for  any  term  not  exceeding 
99  years  in  possession,  at  the  best  rent,  &c.  The  testator  also 
directed  that  Lady  C.  W.  Belasyse,  and  the  several  manors  and 
hereditaments  first  limited  in  use  for  her  life,  with  remainder 
to  her  first  and  other  sons,  and  daughters,  in  tail,  should  be 
subject  to,  and  should  actually  exonerate,  the  several  other 
hereditaments,  manors,  and  premises  so  as  aforesaid  originally 
limited  in  use  to  Lady  A.  Wombwell  and  Lady  Lucan,  and  their 
several  and  respective  sons  and  daughters  in  tail,  from  land  tax, 
modus,  rent,  fee-farm  rents,  prescript  rents,  curates'  stipends  or 
salary,  and  pensions  to  poor  widows,  and  all  such  other  incum- 

[  452  ]  brances  as  were  then  actually  charged  thereon  and  payable  by 
him,  and  also  from  the  salary  of  the  receiver  of  rent  of  the  said 
estate  devised  to  Lady  Lucan.  And  the  testator  devised  all 
the  rest,  residue,  and  remainder  of  his  real  and  personal  es- 
tates whatsoever  and  wheresoever,  except  those  he  held  on 
mortgage  or  upon  any  trusts,  unto  Lady  C.  TV.  Belasyse,  her 
heirs,  &c.  and  died  on  the  23d  of  March,  1802.  The  testa- 
tor 
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tor  was  not,  at  the  time  of  making  his  said  will,  seized  of  any         1H08. 
other  real    estates   than    those   before   mentioned.     After   his 
death  Lord  and  Lady  Fnicun  entered  into  and  continue  in  pos-     ,,    ' 

,  .  1)1.1.  iSYSEj 

session  of  all  the   freehold   and  copyhold   premises  for   which       against 
this  ejectment   was   brought.     The  case  then   stated  the  pre-  The  Karl  <>f 
sentment  of  Karl  Vauconhcrs?*  will  by  the  homage  at  the  manor       'jl '  VN- 
and  forest   court  of  Macclesfield;  and  the  admission   of  Lord 
Melbourne  and  Sir  (leo.  Wombzcell  to  the  said  copyhold  or  cus- 
tomary premises  locally  situated  within  the  townshipand  freehold 
manor  or  reputed  manor  of  Sutton,  and  also  to  the  copyhold  or 
customary  premises  situate  in  the  township  of  Keltleshulme,  to 
hold  for  99  years  if  Lady  F.uvnn  so  long  lived.     That  the  ma- 
nor  of  Stilton,  and    the  freehold    lands    situated  within  that 
manor,  devised  to  the  defendants,  were,  at  the  time  of  making 
the  will,  of  the  annual  value  of  800/.   and   upwards:  and  the 
copyhold  or  customary  lands  at  Sutton  were  then  also  of  the 
annual  value  of  800/.  and  upwards;  and  that  the  freehold  lands 
at  Northzcich  were  then  of  the  annual  value  of  19/. ;  and  the 
copyhold  or  customary  lands  at  Keltleshulme  were   then  of  the 
annual  value  of  391.  :  and   that  one  modus  of  4/.  per  annum 
payable  to  the  impropriator  of  the  parish  of  Prestburj/,  covers 
as  well  the  freehold  lands  at  Sutton,  as  700  acres  of  the  copy- 
hold or  customary  lands  there.     Part  of  the  above-mentioned 
copyhold  or  customary  estates  at  Sutton  and  Kettleshulme  were      [  4^3  ] 
purchased  by  the  testator's  father,  Thomas  Lord  Fauconberg ; 
and  they,  as  well  as  the  freehold  estates   within  the  manor  of 
Sutton,  were  enjoyed  by  the  testator  and  his  father  during  their 
respective  lives.     At  the   time  of  making  the  will  one  John 
Grimsditch  held  a  farm  at  Sutton  consisting  of  2b'  1  A.  2  R.  8  P.,  of 
which  200  A.  2-1  R.  0  P.  are  freehold,  and  61  A.  1  R.  21  P.  are 
customary  or  copyhold  land,  under  a  lease  granted  to  him  by 
the  testator  for  the  term  of  21  years  from  Ladij-thnj,  1789;  but 
since  the  testator's  death  John  Grimsditch   has  surrendered  the 
term  thereby  granted.    Ktil/csludme  is  distant  eight  miles,  and 
Northwich  is  distant  20  miles  from  the  extremity  of  the  manor 
and  township  of  Sutton.  The  lessors  of  the  plaintiff  were  pre- 
viously to  the  commencement  of  this  ejectment  duly  admitted 
to  all  the  copyhold  premises  comprised  in  the  ejectment  at  the 
manor  and  forest  court  of  Macclesfield.     There  are  no  copy- 
hold lands  held  of  the   manor  of  Sutton.    The  question  for  the 
opinion  of  the  Court  was,  Whether  the  lessors  of  the  plaintifl' 
Vol.  IX.  15  h  Mere 
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1808.        were  entitled  to  recover  the  freehold  and  copyhold  estates,  or 

_        T        any  and  what  part  thereof? 
Doe,  dem. 

Belasyse, 
against  Benyon  for  the  plaintiff.     The  question  principally  arises  on 

The  Earl  of  the  devise  to  trustees  for  the  benefit  of  Lady  Lucan  and  her 
can.  issue  of  "  all  and  singular  the  manor  or  reputed  manor  of 
u  Sutton,  and  all  my  messuages,  farms,  lands,  tenements,  and 
"  hereditaments  whatsoever  ztithin  the  precincts  or  territories  of 
"  Sutton,  in  the  county  of  Chester,  with  their  rights,  mem- 
"  bers,  and  appurtenances."  The  property  of  the  devisor 
contended  by  the  defendants  to  come  within  the  above  de- 
[  454  ]  scription  is,  1.  The  manor  of  Sutton,  and  a  freehold  estate 
within  that  manor  of  about  800/.  a-year.  2.  A  copyhold  es- 
tate of  the  same  value,  locally  situated  within  the  ambit  of  the 
township  and  manor  of  Sutton,  though  no  part  of  that  manor, 
but  parcel  of  the  manor  and  forest  of  Macclesfield.  3.  A  small 
copyhold  at  Kettleshulme,  within  the  manor  and  forest  of  Mac- 
clesfield. And,  4.  A  small  freehold  in  Northwich,  not  within 
either  of  the  manors.  As  to  the  1st,  the  lessors  admit  that 
the  manor  of  Sutton  and  the  freehold  estate  within  that  manor 
passed  to  Lady  Toucan  under  the  clause  above  mentioned. 
2dly,  The  copyhold  estate  within  the  ambit  of  Sutton,  but 
parcel  of  the  manor  and  forest  of  Macclesfield,  did  not  pass  by 
that  clause ;  first,  because  it  is  not  "  within  the  preci?icts  or 
territories  of  Sutton,"  by  which  must  be  understood  the  manor 
of  Sutton  ;  and,  therefore,  not  within  the  description  of  the 
thing  devised.  If  it  had  been  said  "  within  the  precincts  and 
territories  of  the  manor  of  Sutto?i"  the  meaning  would  have 
been  clear  not  to  pass  this  copyhold,  which  is  no  part  of  that 
manor,  but  parcel  of  the  manor  and  forest  of  Macclesfield,  ac- 
cording to  2  Rol.  Rep.  236.  and  15  Vin.  Abr.  title  Manor,  C. : 
and  the  ambiguity  only  arises,  because  there  is  a  township,  as 
well  as  a  manor,  of  Sutton :  but  in  no  part  of  the  will  does  the 
testator  allude  to  the  township  of  Sutton  by  name.  Under  this 
description  nothing  can  pass  within  the  ambit  of  Sutton,  which 
is  not  also  within  the  manor,  though  the  copyhold  was  occu- 
pied conjointly  with  the  freehold  :  as  in  Doe  v.  Grealhead  (a). 
\_Le  Blanc,  J.  That  was  a  devise  of  lands  confined  by  the  de- 
scription to  one  county,  which  was  held  not  to  include  other 

(«)  8  Eail  91. 

land* 


in  tml  Fortv-Eioiitii  Year  of  GEORGE  III.  455 

lauds  in  the  same  manor  which  were  in  another  county.  Lord  1808. 
Ellenborough,  C.  J.  The  testator  in  the  preceding  clause  of 
his  will  speaks  of  lands,  &c.  "within  the  precincts  and  terri-  BEL»svgE" 
lories"  of  places  distinct  from  the  manors  there  mentioned  ;  against 
which  shews  that  he  meant  something  unconnected  with  ma-  The  Karl  of 
nors.  Can  you  with  e fleet  contend  that  the  copyhold  within  l»lxak. 
the  ambit  of  Sutton  did  not  pass  ?]  There  is  another  reason 
why  this  copyhold  did  not  pass  by  the  general  description  of 
lands,  &c.  because  there  is  a  freehold  estate  to  answer  the  de- 
scription ;  in  which  case  the  rule  of  law,  as  laid  down  in  Rose 
v.  Barllell  (a),  in  respect  of  leasehold  applies  ;  namely,  that 
the  freehold  only  shall  pass  under  the  general  words  lands,  Sj-c. 
And  this  is  confirmed  in  lAndopp  v.  Eboratt  \b),  and  in 
Thompson  v.  Lawley  (c)  :  and  copyhold  is  of  less  interest  in 
law  than  leasehold.  [Grose,  J.  Where  the  intention  is  left. 
doubtful  upon  the  words  of  the  will,  that  argument  would  have 
weight ;  but  not  where  there  is  an  apparent  intention  to  pass 
the  copyhold.  Lord  Ellcnborough.  *  The  testator  never  once 
mentions  copyholds  in  his  will  ;  but  only  uses  general  words  : 
and  can  we  suppose  that  in  each  instance  he  meant  to  separate 
his  copyhold  from  his  freehold?  Does  it  not  appear  that  he  in- 
tended every  thing  to  pass  within  the  ambit  of  Sutton  ?~]  The 
will  appears  to  have  been  drawn  by  one  who  understood  the 
legal  elfect  of  words  :  and  the  testator  gives  power  to  the 
trustees  to  limit  terms  of  years  for  raising  portions  ;  and  to  the 
tenants  for  life,  to  lease  for  21  years,  &c.  ;  powers  which  are 
inapplicable  to  copyholds.  If  then  the  copyhold  did  not  pass 
under  the  first  clause,  it  passed  to  the  lessor  in  fee  under  the 
residuary  devise  ;  in  which  general  words  are  sufficient  to  pass  L  ^^ 
copyhold,  according  to  Doe  d.  Pate  v.  Davy  (d),  Car  v.  Ellison 
(e ),  and  Andrews  v.  Waller  (/")  :  and  for  this  purpose  the  sur- 
render to  the  use  of  the  will  was  necessary.  <l>dly  and  4thly, 
As  to  the  small  copyhold  at  Kettleshulme,  and  the  small  freehold 
in  Norihxcich,  it  is  clear  they  could  not  pass  by  the  first  clause, 

(a)  Cm.  Car.  293.  (b)  3  lira.  Ch.  Cas.  188. 

(f)  2  lios.   6f  Pull.  303.  and  5  les.jun.  476*.  and  rule  (lie  baine 
question  discussed  as  to  copyholds  in  Doe  v.  Vernon^  7  East  20. 
{(1)   Dougl.  716.  note.  (c)  3  Alk.  73. 

(/)   (5  I'in.  Abr.  237.  Copyhold,  W.  c. pi.  12. 

B  b  2    '  being 
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being  without  the  ambit  of  Sutton  ;   and  therefore  they  passed 
under  the  residuary  clause. 

Richardson,  contra.  The  roost  material  question  is  upon 
the  copyhold  within  the  precinct  or  territory  of  Sutton  ;  which 
description  cannot  be  confined,  as  contended,  to  lands  within 
the  manor  of  Sutton.  Lands  within  the  ambit  of  one  manor 
may  be  parcel  of  another  manor :  and  the  knowledge  of  that 
circumstance  in  the  particular  instance  by  the  testator  accounts 
for  the  generality  of  the  description  of  the  lands,  as  lying 
within  the  precinct  or  territory,  instead  of  saying  the  manor, 
of  Sutton.  And  this  is  the  stronger  as  he  had  before  named 
the  manor.  The  legal  import  of  any  place  described  by  name, 
without  more,  is  that  it  is  a  township.  But  it  is  said  next,  that 
the  general  words,  lands,  8?c.  in  the  first  clause,  there  being 
freehold  to  answer  the  description,  will  not  pass  copyhold,  even 
where  it  has  been  surrendered  to  the  use  of  the  will :  but  the 
cases  in  equity,  which  were  decisions  not  merely  on  equitable 
points,  but  on  questions  whether  the  legal  estate  passed,  shew 
that  the  rule  is  not  general ;  but  that  where  copyhold  has  been 
surrendered  to  the  use  of  the  will,  it  will  pass  as  well  as  freehold 
by  general  words  :  as  Ilassletcood  v.  Pope  (a)  ;  which  though 
it  was  a  devise  for  payment  of  debts,  yet  the  judgment  did 
not  turn  on  that  consideration  :  and  Tendril  v.  S?7iith  (6), 
and  Goodzcyn  v.  Goodzoyn  (c),  where  the  point  was  ruled  ge- 
nerally, upon  the  words  "  messuages,  lands,  tenements,  and 
hereditaments.1'  In  addition  to  which  the  will  in  question 
has  the  word  farms.  In  By  as  v.  By  as  (d)  the  copyhold  was 
held  not  to  pass  by  general  words  only,  because  it  was  not 
surrendered  to  the  use  of  the  will.  The  situation  of  the  tes- 
tator's family,  the  local  situation  of  this  property,  and  the  dis- 
position of  the  rest  of  his  estate,  all  shew  his  intention  to  pass 
the  copyhold  in  question  by  the  general  words  used  to  Lady 
JLucan.  He  had  three  daughters  and  no  male  descendant :  to 
the  eldest  he  gave  the  bulk  of  his  estates,  lying  in  Yorkshire, 
and  the  property  in  Grovesnor  Square:  to  the  second,  a  con- 
siderable estate  in  Yorkshire,  lying  at  a  distance  from  the  former, 
together  with  another  estate  in  Durham  ;    to  Lady  Lucan,  his 


(a)  3  P.  Wins.  322. 
(</)  2  Ves.  164. 


(0)  a  Atk.  85. 


(e)    1  Vcs.  226. 
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other  daughter,  he  gave  his  estates  in  Cheshire,  containing  the  1808. 
manor  of  Sutton,  and  also  his  farms,  lands,  SfC.  within  the 
precincts  or  territories  of  Sutton,  with  their  "  rights,  members,  w  .,  \ 
and  appurtenances."  The  subsequent  clauses,  charging  the  against 
property  devised  to  the  eldest  daughter  with  certain  payments  The  Karl  of 
of  land  tax,  receivers'  salary,  &c,  were  evidently  for  the  pur-  I^'CA.n. 
pose  of  equalizing  this  distribution  a  little  more  in  favour 
of  the  younger  daughters  :  it  is  therefore  highly  improbable 
that  when  the  testator  made  no  distinction  in  terms  between 
his  freehold  and  copyhold,  which  were  held  and  enjoyed  by 
him  together  as  one  estate,  and  partly  leased  together,  and 
which  were  subject  to  the  same  modus  and  charges;  he  should 
still  have  meant  to  sever  the  copyhold  from  the  freehold  in 
favour  of  his  eldest  daughter,  to  whom  he  had  before  given  [  ^58  ] 
the  bulk  of  his  property  situated  at  a  great  distauce.  3dlv, 
and  4thly,  These  observations  will  in  part  apply  also  to  the 
two  small  farms,  in  the  vicinity  of  Sutton;  namely,  the  copy- 
hold at  Kettleshulme,  8  miles  off,  of  the  annual  value  of  39/., 
and  the  freehold  at  Northzcich,  20  miles  off,  worth  19/.  per 
arm.;  which  might  be  considered  as  appurtenances  to  the  Sutton 
estate,  and  would  certainly  be  included  with  it  in  the  charge 
of  the  receivers'  salary,  which  was  thrown  upon  the  property 
devised  to  the  eldest  daughter,  in  exoneration  of  that  devised 
to  the  younger  daughters.  In  Cro.  E/iz.  113.  a  devise  of  a 
tenement,  zcith  the  appurtenances,  in  which  //.  B.  dwelleth  in 
Ebley,  was  held  to  pass  land  appurtenant,  though  it  were  out 
of  Ebley.  [Lord  El/enborough.  There  is  nothing  stated  here 
to  shew  that  these  farms  were  enjoyed  as  appurtenant  to  the 
property  in  Sutton  :  one  was  eight,  and  the  other  20  miles  apart 
from  it.]  The  property  devised  to  Lady  Lucans  trustees  may 
possibly  not  be  suflicient  without  these  farms  to  defray  the 
contingent  charges  upon  it,  which  are  500/.  a-year  clear  of  all 
deductions  for  herself,  the  like  annuity  for  her  husband,  and 
10,000/.  for  younger  children,  with  interest  at  b  per  cent. 
[Le  Blanc,  J.  The  intention  of  the  testator  to  include  these 
farms  may  be  probable  enough  ;  but  the  difficulty  is  to  find  any 
words  in  the  will  capable  of  carrying  them.  J 

Benj/on  in  reply,  as  to  the  great  copyhold  in  Sutton,   (to 
which  alone  his  intention  was  called  by  what  had  fallen  from 

the 
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1808.        the  Court,)  observed  with  respect  to  the  cases  in  equity,  where 
7         general  words  had  been  held  to  carry  copyhold,   that   they 
Belasyse*    turned  either  upon   devises  in  favour  of  creditors,   or  upon 
against       questions  between   heir  and   devisee,   where  *when   the   heir 
The  Earl  of   elected  to  take  something  devised  to  him   under  the  will,  a 
IjUCAn.        court  0f  equity  would  oblige  him  to  conform  to  the  general 
^  directions  of  the  will  in  favour  of  the  other  devisees.     Hazle- 

wood  v.  Pope  (a)  was  a  devise  in  favour  of  creditors  ;  in  which 
case,  a  surrender  shall  be  supplied.  But  in  Lindopp  v.  Ebo- 
rnll  (b),  Lord  Chancellor  would  not  supply  a  surrender  even 
in  favour  of  a  child  which  was  otherwise  provided  for.  It 
does  not  appear  how  the  question  arose  in  Tendril  v.  Smith  (c) ; 
but  the  generality  of  the  proposition  there  said  to  be  laid  down 
is  against  the  whole  current  of  authorities.  And  in  Goodwyn 
v.  Goodzoyn  (d)  there  were  introductory  words,  shewing  a 
general  intention  in  the  testator  to  pass  all  his  estate.  No 
inference  can  arise  of  such  an  intention  here  in  favour  of 
Lady  Lucan  from  the  surrender  to  the  use  of  the  will,  because 
that  was  necessary  to  pass  the  copyhold  by  the  residuary  de- 
vise. Nor  can  it  arise  from  the  charge  on  Lady  C.  IV.  Be- 
lasjyse  to  pay  the  salary  of  the  receiver  for  Lady  Lucan;  for  it 
does  not  follow  from  thence  that  all  the  property  in  Cheshire 
was  to  pass  to  the  latter.  Then  the  power  of  leasing,  &c. 
affords  a  much  stronger  argument  against  the  testator's  in- 
tention  to  pass  the  copyhold  by  the  first  clause,  than  that  de- 
rived from  the  value  of  the  estate  devised  to  Lady  Lucan  in 
support  of  such  intention  :  for  the  charges  need  not  all  be  laid 
oil  at  once. 

Lord  Ellemjouough,  C.  J.  Sufficient  appears  upon  the 
face  of  the  will  to  satisfy  me  without  doubt,  of  the  intention 
of  the  testator  to  give  to  Lady  lAican  the  copyhold  within  the 
[  460  J  township  of  Sutton.  The  testator  was  seized  of  three  prin- 
cipal estates,  partly  freehold,  partly  copyhold  ;  and  had  three 
daughters  :  and  having  surrendered  his  copyholds  to  the  use 
of  his  will,  he  devised  the  bulk  of  his  property  lying  in  the 
North  Riding  of    Yorkshire^   together  with  what   he   had  in 


(o)  3  P.  Wins.  322.  (b)  3  Bro.  Chan.  Cas.  IKS. 

(/)  2  AtU.  85.  (<I)   \  res.  226. 
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Middlesex,  to  Lady  Charlotte.  Another  estate  in  the  North  1808. 
Riding,  at  a  distance  from  the  first-mentioned,  together  with  ^  ~ 
that  in  Durham,  he  devised  to  Lady  Anne.  He  had  a  third  i3,fj[SysE* 
estate  in  Cheshire,  the  principal  part  of  which  is  in  Sutton,  and  against 
the  rest  consisted  of  two  detached  small  farms,  the  one  eight,  The  Karl  of 
the  other  20  miles  from  Sutton:  and  he  devised  to  Lady  Lite  an  LucAX* 
and  her  family  "  all  and  singular  the  manor  or  reputed  manor 
"  of  Sutton,  and  all  my  messuages,  farms,  lands,  tenements, 
66  and  hereditaments  whatsoever  within  the  precincts  or  terri- 
lt  tories  of  Sutton,  in  the  county  of  Chester,  with  their  rights, 
';  members,  and  appurtenances."  The  principal  question  is, 
Whether  the  copyhold  within  the  township,  but  not  parcel  of 
the  manor  of  Sutton,  passed  by  this  devise  to  Lady  Lucan? 
For  if  not,  the  testator  having  given  to  Lady  Charlotte  all  the 
rest  and  residue  of  his  real  estates,  it  is  clear  that  the  residuary 
clause  would  carry  every  thing,  copyhold  as  well  as  freehold, 
which  he  had  not  before  devised.  In  construing  the  devise  in 
question  I  shall  proceed  merely  on  the  testator's  intention,  as 
I  collect  it  from  the  face  of  the  will  ;  for  I  am  afraid  to  look 
at  any  argument  of  intention  to  be  derived  from  the  surrender 
to  the  use  of  his  will ;  though  perhaps  it  may  be  proper  to 
be  regarded  even  in  this  court,  as  it  certainly  would  be  in 
another  court  :  but  it  is  not  necessary  for  me  to  give  any 
opinion  upon  that  point ;  for  1  profess  to  determine  this  case 
upon  the  intention,  as  collected  from  the  words  of  the  will 
only.  The  words  of  the  clause  are  general,  and  whatever 
those  words  may  legally  comprehend  is,  and  was,  I  think,  [  4G1  ] 
meant  to  be  given  to  Lady  Lucan.  First,  he  gives  her  his 
manor  or  reputed  manor  of  Sutton  ;  then  he  gives  her  all  his 
messuages,  farms,  lands,  tenements,  and  hereditaments  what- 
soever, not  within  the  manor,  but  within  the  precincts  or  ter- 
ritories of  Sutton.  If  the  words  "  lands,  tenements,  and  he- 
"  reditaments1'  only  had  been  used,  I  admit  that  they  would 
be  confined  to  that  which  has  been  construed  to  be  the  natural 
and  legal  sense  of  those  words  ;  namely,  freehold,  if  the  inten- 
tion of  the  will  could  be  satisfied  by  applying  them  to  free- 
hold only,  but  if  the  intention  of  the  testator  could  not  be 
satisfied  without  extending  the  words  to  copyhold,  then  they 
would  comprehend  both.  Here,  however,  there  are  other 
words  j   "farms"  "  with  their  appurtenances."    Why  may 

not 
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1808.        not  farms  include  copyhold  as  well  as  freehold  ?     But  out  of 

T^       7~         all  the  words  used  I  would  look  to  see  what  must  have  been 
Voj:,  clem. 

]}j:lasysi:  *ne  intention  of  the  testator.  Upon  a  freehold  estate  of  800/. 
against  a  year,  it  must  be  contended  by  the  plaintiff's  counsel,  that 
The  Karl  of  t}ie  testator  meant  to  charge  500/.  a  year  for  the  separate  use 
of  Lady  Lucan,  and  500/.  a  year  interest  for  younger  child- 
ren's portions,  without  looking  to  the  contingent  additional 
charge  of  500/.  for  her  husband.  The  fund  would  then  be 
short  and  defective  for  the  purposes  which  he  had  directly  in 
his  contemplation.  Can  such  an  intention  then  be  reasonably 
imputed  to  the  testator,  and  from  what  words  of  the  will  are  we 
to  collect  it?  The  words  used  are  general;  the  word  farms, 
at  least,  would  include  copyhold  as  well  as  freehold  :  and  1 
should  think  that  even  lands,  tenements,  and  hereditaments, 
might  include  both,  if  such  a  construction  were  necessary  to 
give  effect   to  the  apparent  intention  of  the  testator;  and  here 

L  4G2  ]  his  intention,  as  it  appears  from  the  charges  which  he  has  laid 
upon  the  property  devised  to  Lady  L,ucans  trustees,  cannot 
be  satisfied  without  giving  the  word  farms  at  least  this  inter- 
pretation. Then  I  see  no  ground  for  restraining  the  sense  of 
the  general  words,  "  within  the  precincts  and  territories  of 
Sutton,"  to  the  manor  of  Sutton.  The  contrary  intention  is, 
I  think,  to  be  collected  from  the  testator's  first  mentioning  the 
manor  of  Sutton,  and  then  extending  his  description  of  the  pro- 
perty devised  to  all  his  messuages,  farms,  lands,  &c.  zcithin  the 
precinct  or  territories  of  Sutton.  And  this  is  confirmed  by 
the  former  clause  of  devise  to  Lady  Anne,  where,  after  men- 
tioning certain  manors  by  name,  he  goes  on  to  describe  other 
messuages,  farms,  lands,  &c.  zcithin  the  precincts  or  territories 
of  places  not  coming  within  the  description  of  the  manors 
before-mentioned.  Therefore,  construing  one  part  of  the  will 
by  the  other,  it  appears  to  me  that  the  description  of  the 
manor  of  Sutton  does  not  over-ride  the  whole  clause,  but  that, 
by  the  precincts  and  territories  of  Sutton,  in  the  latter  part  of 
it,  the  testator  meant  the  township  of  Sutton.  Founding  my 
opinion,  therefore,  upon  the  apparent  intention  of  the  testator, 
as  I  collect  it  from  the  words  of  the  will,  coupled  with  the 
facts  of  the  case  to  which  those  words  apply,  I  think  that  the 
copyhold  within  the  township  of  Sutton  passed  by  the  clause 
in  question  to   Ladv    Lucati.     But  the   two  small  farms,  the 

one 
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one  copyhold,  the  other  freehold,  lying  out  of  Sutton,  will  pass  1808. 

by  the  residuary  clause  ;   not  being  comprised  within  any  of  the  

words  of  description  of  the  prior  clause.     I  lay  no  stress  on  ,,°K'   fm" 

the  subsequent  clause  respecting  the  charge  of  the  receiver's  aeaimt  ' 

salary,  or  the  modus  which  covers  the  copyhold  as  well  as  free-  The  Karl  of 

hold  laud  in  Sutton.  Llcan. 

Grose,  J.  Both  from  the  words  of  the  devise,  and  from  r  jgg  -i 
the  apparent  intention  of  the  testator  on  the  whole  of  the  will, 
I  think  that  the  copyhold  in  Sutton  passed  to  Lady  Lucana 
trustees  ;  and  that  the  other  small  estates  out  of  Sutton  passed 
by  the  residuary  clause.  I  do  not  rely  on  the  surrender  to  the 
use  of  the  will  ;  though  1  think  it  would  be  extraordinary  if 
that  were  to  pass  copyholds  to  the  lessors  of  the  plaint iflf  and 
not  the  copyhold  in  Sutton  to  the  defendants.  But  here  are 
words  large  enough  to  comprehend  the  copyhold  as  well  as 
freehold  in  Sutton,  namely,  messuages,  farms,  lands,  &c.  within 
the  precincts  and  territories  of  Sutton  ;  and  the  intention  to 
pass  the  copyhold  there  is  quite  clear,  for  the  reasons  which  my 
Lord  has  stated,  and  which  it  is  not  necessary  to  repeat.  And 
though  it  has  been  argued  from  authorities,  that  general  words 
in  a  will  shall  not  be  construed  to  carry  copyhold  where  there 
is  freehold  to  satisfy  them  under  the  same  description  :  yet  that 
must  be  understood  of  cases  where  there  is  no  apparent  inten- 
tion to  pass  the  copyhold  ;  which  is  clearly  otherwise  in  the 
present  case. 

Le  Blanc,  J.  As  to  the  small  copyhold  and  small  freehold 
lying  out  of  Sutton,  whatever  one's  belief  may  be  as  to  the 
testator's  intention  to  devise  them  to  Lady  Lucan  they  cannot 
pass  to  her,  because  there  are  no  words  sufficient  to  include 
them.  But  as  to  the  copyhold  within  the  township  of  Sutton, 
the  situation  of  the  testator  in  respect  of  this  property  is  tit 
to  be  considered.  He  had  surrendered  his  copyholds  to  the 
use  of  his  will;  and,  so  far,  they  were  deviseable  property. 
lie  had  let  a  considerable  part  of  the  copyhold  in  Sutton,  to- 
gether with  the  freehold  there,  to  a  farmer  ;  and  therefore  he 
was,  at  the  time  of  making  his  will,  possessed  of  a  farm  in  "  461  ] 
Sutton,  consisting  of  both  copyhold  and  freehold,  let  for  c2l 
years.     So  circumstanced  he  devises  to  Lady  Lucan  his  manor 

of 
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1808.        of  Sutton,  and  all  his  messuages,  farms,  lands,  within  the  pre- 

cincts  and  territories  of  Sutton,  with  their  rights,  members, 

oe,    em.     anj  appurtenances#     Now  taking  it  for  granted,  for  the  pre- 

liELASVSE,  l  r  .  f  °  '  r 

against  sent?  tnat  a  devise,  simply,  ot  lands,  tenements,  and  heredita- 
The  Earl  of  ments,  where  there  is  freehold  to  answer  the  description,  will 
Lucan.  not  pass  copyhold ;  yet  the  question  is,  Whether  the  Court 
do  not  see  a  manifest  intention  of  the  testator  in  this  case  to 
pass  the  copyhold  in  Sutton  ?  First,  he  gives  to  Lady  Lucan 
the  manor  of  Sutton ;  and  then  he  gives  all  his  messuages, 
farms,  lands,  &c.  within  the  precincts  and  territories  of  Sutton, 
not  saying  within  the  manor,  &c.  We  must  therefore  take  it 
that,  by  the  change  of  expression,  he  meant  something  more 
than  the  manor,  which  must  be  the  township  of  Sutton.  In 
addition  to  that  I  cannot  but  think  that  when,  having  a  farm 
consisting  of  freehold  and  copyhold,  which  latter  was  within 
the  township,  but  not  within  the  manor  of  Sutton,  he  gives  all 
his  farms  and  lands,  &c.  in  Sutton,  he  must  have  meant  to 
pass  both  the  copyhold  and  freehold  lands  within  Sutton. 
Then  again,  when  it  is  considered  that  he  had  only  freehold 
in  Sutton  to  the  amount  of  800/.  per  annum,  I  cannot  think 
that  he  meant  to  devise  that  alone,  limited  too  as  it  is  in  strict 
settlement,  when  he  lays  such  large  charges  upon  it ;  500/.  a 
year  to  Lady  Lucan,  and  10,000/.  for  younger  children,  with 
power  to  her  to  charge  the  estates  with  500/.  per  annum  for  her 
husband.  The  amount  of  these  charges  afford  a  strong  argu- 
ment, when  we  are  considering  the  intention  of  the  testator, 
to  shew  that  he  meant  to  include  the  copyhold  as  well  as  free- 
hold in  Sutton. 

[  4G5  ]  Bayley,  J.    If  it  had  been  necessary  to  decide  whether  the 

general  words,  "  lands,  tenements,  and  hereditaments,"  would 
pass  copyhold  as  well  as  freehold,  without  other  circumstances 
to  shew  an  intention  to  include  both,  I  should  have  desired 
time  to  look  into  the  authorities  ;  but  I  think  there  are  cir- 
cumstances in  this  case  which  clearly  evince  such  an  intention. 
For,  first,  the  testator  had  an  undivided  farm,  consisting  of 
freehold  and  copyhold  ;  and  if  he  did  not  mean  to  pass  both, 
it  must  be  divided.  Therefore,  when  he  uses  the  word  farm, 
which  applies  to  the  entire  subject,  it  raises  a  presumption  that 
he  did  not  mean  to  divide  it.     Then  the  charges  which  he  has 

laid 
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laid   upon    the    property   devised   would   he  greater  than   die         1R0S. 

amount  of  the  freehold  alone  ;  which   is  another  circumstance         

to  shew  his  intention  to  include  the  copyhold  in  Sutton.     As     fjv'E' 
to  the  smaller  estates  of  copyhold  and  freehold   lying  out  of       against' 
Sutton,  there  are   no  sufficient   words  to  pass  them    to   Lady  The  Karl  of 
Lucan,    and    therefore  they    will    pass    to    the  lessors   under       1^  can. 
the  residuary  clause. 

Postca  to  the  Lessors  of  the  Plain- 
tiff as  to  the  small  freehold  and 
small  copyhold  estate  oui  of  Sut- 
ton ;  and  to  the  Defendant  as  to 
the  rest  of  the  property. 


C  4GG  ] 
The  King  against  Young.  Wednesday, 

MaylbWx. 

fY  ARROW  moved  for  a  writ  of  habeas  corpus  to  bring  up  jt  (iooq  n0f 
kJT  the  defendant,  a  waterman  and  lighterman  on  the  Thames,  appear  that 
who   had  been  impressed,  for  the   purpose  of  his  discharge  ;  freemen 

on  affidavits  stating- that  he  was  a  freeman   and  liveryman   °f  ni0.,  nf  /  ",J?- 
the  city  of  London,  and  as  such  claimed   to  be  exempted  from  don  are  ex- 
being  impressed  by  reason  of  certain  charters  of  Ed.  2.  and  Ed.  emptpd  from 
3.  confirmed  by  act  of  parliament  and  by  the  usage  in  that  be-    >em"  "m" 
half.     And  he  referred  to  the  instance  of  one  Millaehip  a  Cvce-  th/SPa  SPr. 
man  and  liveryman  of  London,  who  having  been  impressed  in  vice,  if  in 
1777  applied   for  a  writ  of  habeas  corpus  for  his  discharge  on  other  re- 

the  ground  of  his  privilege;  and,  pending  the   enquiry,  was  *'iW,\  *  Ur 

<=>  r  i     •  *  subjects  for 

discharged  by  order  of  the   Admiralty.     And    upon  a   similar  t|iat  servirt>i 

application  to  the  Court  of  C.  B.  in  1792  from  another  livery- 
man who  had  been  impressed,  a  similar  result  took  place. 


The  Court,  however,  after  hearing  those  parts  of  the  charters 
read  which  were  referred  to  in  the  affidavits,  and  which  cer- 
tainly did  not  contain  any  exemption  from  the  service  in  ques- 
tion in  distinct  terms,  but  rather  seemed  to  refer  to  an  exemp- 
tion of  the  citizens  in  those  times  from  being  drawn  out  by  the 
King  to  serve  as  soldiers  extra  eivitatem,  refused  the  writ : 
Lord  Ellenborough)  C.J.  saying,  that  there  did  not  appear  to  be 

any 
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The   King 
against 
Young. 

[  467] 

Wednesday, 
May  25th. 


"Where  the 
rule  for  an 
attachment 
against  the 
sheriff  for 
not  bringing 
in  the  body 
was  obtained 
on  the  llth 
of  February, 
which  at- 
tachment 
was  return- 
able on  the 
4th  of  May; 
and  the 
plaintiff  did 
not  issue  the 
attachment 
till  the  3d  of 
May,  and  in 
the  mean 
time  the  de- 
fendant be- 
came bank- 
rupt the  19th 
of  March,  by 
which  means 
the  sheriff 
lost  his  op- 
portunity of 
paying  the 
debt  and 
proving  it 
under  the 
commission  ; 
the  attach- 
ment was  set 
aside  for  such 

»[  4(58  ] 


any  foundation  for  the  exemption  claimed  from  a  service, 
which  this  description  of  persons  in  every  part  of  the  country 
were  equally  bound  to  give  in  their  avocation  for  the  defence 
of  the  realm  when  necessity  called  for  it. 

Rule  denied. 


The  King  against  The  Sheriff  of  Surry,  in  the 
Cause  of  Morris  v.  Duffield. 

THE  action  was  by  original,  and  the  special  capias  issued  on 
the  2 1st  of  January  last,  returnable  on  the  first  return  of 
Hilary  term,  and  indorsed  for  bail  81/.,  on  which  the  defend- 
ant was  arrested  and  gave  a  bail-bond.  And  on  the  2d  of 
February  notice  of  bail  above  was  given,  and  exception  taken 
on  the  3d,  and  a  rule  on  the  sheriff"  to  bring  in  the  body  served 
on  the  same  day,  which  expired  on  the  9th;  and  the  bail  not 
having  justified,  the  rule  for  an  attachment  was  obtained  on 
the  llth  February;  but  the  attachment  not  being  returnable 
till  the  first  day  of  Easter  term  (the  4th  of  May,)  it  was  not 
issued  till  the  day  before.  In  the  mean  time  the  defendant 
in  the  action  became  bankrupt  on  the  19th  of  March,  and  on 
the  21st  of  April  surrendered  in  discharge  of  his  bail.  Where- 
upon in  this  term  Marryat,  on  behalf  of  the  sheriff",  obtained  a 
rule  nisi  for  setting  aside  the  attachment,  upon  the  ground  of 
the  delay  in  issuing  it,  whereby  he  was  prevented,  as  it  was 
sworn,  from  proving  the  debt  under  the  commission,  as  he 
might  have  done  if  the  attachment  had  issued  before  the  bank- 
ruptcy. 

Jervis  and  Lazzes  shewed  cause  against  setting  aside  the  at- 
tachment ;  and  said  that  there  was  no  rule  of  practice  requiring 
a  party  to  issue  his  writ  of  attachment  against  the  sheriff"  imme- 
diately after  it  is  obtained  :  and  here  the  action  being  by  ori- 
ginal, the  attachment  could  not  be  made  returnable  before  the 
first  return  of  this  term  :  before  which  time  it  was  issued.  In 
Ilex  v.  The  *  Sheriff  of  Surry  (a)  there  was  a  delay  of  several  terms 
in  issuing  the  attachment  against  the  sheriff",  which  was  after- 


(a)  7  Term  Rep.  452. 


laches 


wards 
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wards  set  aside.  In  Rex  v.  Perring  (a)  the  rule  for  the  attach-         iron. 
nient  was  obtained  on   the  19th  of  November,  and  the  attach- 
ment was  not  sued  out  till  the  9th  of  March  following  ;  and  the     '"e  *VIN(; 

Court  of  C.  B.  held  that   to  be  too  late.      But   the   practice  of    Tl     c,      „■ 

■  1  lie  Mieriii 

the  two  courts  differ  in  these  cases  :   for  in  C  B.,  though  the  ()f 

rule  to  bring  in  the  body  has  expired,  yet  if  the  defendant  jus-  Suuky. 
tify  his  bail  before  the  attachment  against  the  sheriff"  be  moved 
for,  it  is  in  time  to  prevent  it  (b) ;  but  in  this  court,  if  the  sheriff" 
be  once  in  contempt  for  not  bringing  in  the  body,  it  is  not 
purged  by  the  defendant  afterwards  surrendering,  though  be- 
fore the  attachment  be  moved  for.  (c) 

Lord  Eli, en  borough,  C.  J.  There  is  no  occasion  to  lay 
down  any  general  rule  with  respect  to  the  lapse  of  time  which 
shall  be  deemed  sufficient  to  discharge  the  sheriff*  from  the  at- 
tachment in  these  cases  ;  but  certainly  80  days  exclusive  is  a 
long  time  to  lay  by  after  the  party  is  armed  with  the  process 
of  the  court  against  the  sheriff:  and  here  in  the  mean  time  an 
important  change  of  circumstances  has  taken  place  by  the 
bankruptcy  of  the  defendant.  If  there  be  no  established  prac- 
tice of  this  court  in  such  cases,  there  is  at  least  a  rule  of  right 
reason  and  justice  which  ought  to  be  applied  to  the  case  be- 
fore us;  that  if  a  party  has  a  right  to  enforce  payment  of  his 
debt  against  the  sheriff",  he  must  pursue  it  within  a  reasonable 
time,  and  not  lay  by  so  long  as  that  by  his  laches  the  sheriff* 
shall  be  deprived  of  his  remedy  over  against  the  debtor.  The 
mere  time  which  elapsed  in  this  case  before  the  attachment  was  r  ,f  g  -, 
sued  out  does  not  very  much  fall  short  of  what  occurred  in 
The  King  v.  Perring:  there  it  was  109,  and  here  it  is  80  days; 
and  here  the  defendant's  bankruptcy  has  intervened. 

Per  Curiam.  Rule  absolute. 

(a)  3  Bos.  Sf  Pull.  151.       (b)  ThorolU  v.  Fisher,  1  II.  Blue.  9. 
(c)   Rex  v.  Sheriff  of  Middlesex,  8  Term  Rep.  29. 
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Friday,  The  King  against  Richardson. 

May  27th. 

The  statute  \  ^  information  in  nature  of  a  quo  warranto  having  been 
3clGco.3.  JL \_  filed  against  this  defendant,  to  shew  by  what  authority 
c.  58.*.  1.       j,e  claimed  to  be  portreeve  (a)  of  the  borough  of  Penryn  in 

-.  ' ,  .s  .'  Cornwall,  he  obtained  a  rule  for  pleading  double  :  whereupon, 
lendauts  in  '  r  a  i       ? 

r/wc*  zsarran- 

to  to  plead  Burrough  moved,  on  a  former  day,  to  discharge  that  rule  ; 

double,  is,  as  stating  that  this  was  a  borough  by  prescription,  sending  mem- 

well  as  the  . 

stat  9  .//«?<     ^ers  to  Paruament,  of  which  the  portreeve  was  the  returning 

c.  20.  con-  officer,  and  elected  at  a  prescriptive  court  leet ;  but  not  being 
lined  to  cor-  a  corporate  officer,  he  contended  that  the  defendant  was  not 
porate  of-  wjtl,jn  the  stat.  9  Ann.  c.  20.  allowing  double  pleading  by  leave 
of  the  Court ;  which  statute  had  been  often  held,  particularly 
in  Rex\.  Wallis  (b),  where  all  the  prior  cases  were  considered, 
to  be  confined  to  corporate  officers  ;  and,  consequently,  that  he 
was  not  within  the  stat.  32  Geo.  3.  c.  58.  s.  1.  which  was  made 
in  pari  materia  with  the  former  act,  and  merely  limited  the 
time  for  prosecuting  such  informations,  and  must  therefore  re- 
ceive the  same  construction  in  this  respect. 

[  470  j  The  Attorney -General  and  Dumpier,   contra,    on  shewing 

cause,  endeavoured  to  distinguish  this  from  the  case  of  The 
King  v.  Wallis,  because  the  office  in  question  there  was  con- 
stable of  Birmingham,  which  is  no  borough,  nor  sends  mem- 
bers to  parliament  as  the  borough  of  Penryn  does,  which  pro- 
perly constitutes  it  a  borough;  and  also  from  a  late  case  of  The 
King  v.  Bingham,  where  the  double  plea  was  disallowed  by 
Lawrence,  J.  in  court,  in  the  case  of  the  principal  common  law 
officer  of  Gosporl,  which  is  not  a  borough  sending  members  to 
parliament.  The  words  of  the  statute  of  Anne  extend  as  well 
to  offices  and  franchises  in  boroughs  as  in  corporations,  and  port- 
reeves of  boroughs  are  expressly  named  amongst  other  officers, 
it  is  sufficient  therefore  to  bring  the  case  within  the  act  that 
the  defendant,  the  portreeve,  claims  an  office  or  franchise  with- 

(a)   Vide  Ilex  v.  Main,  3  Term  Rt}>.  b(J6,         ' b)  h  Tain  Rep.  37^, 

in 
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in  a  borough.     The  same  reason  also  holds  between  corpora-         180K. 

tions  and  boroughs  sending  members  to  parliament;  and  both    „,,  "    7T 

...         ...       .  .  „     ,       ,      •  ,  ,  .  Ihe    hisc 

were   plainly  within  the    view  ot    the    legislature  when  they       (l"ninst 

passed  the  act  of  the  32  Geo.  3.  which  has  in  substance  the  same     Rhiiard- 

words  as  the  former  law,  and  ought  to  be  construed  favourably  *°-N- 

in  advancement  of  the  freedom  of  election  and  the  quiet  and 

good  order  of  boroughs,  as  well  as  of  towns  corporate,  both  of 

which  are  named.     But  if  a  prescriptive  borough  be  held  not 

to  be  within  the  meaning  of  the  clause  so  far  as  respects  the 

pleading  double,  neither  will  it  be  within  it  in  respect  of  the 

limitation  of  six  years  for  filing  informations  in  nature  of  quo 

zcarranto  against  borough  officers,  which  will  very  much  abridge 

the  benefit  of  the  act. 

Lord  Ellen  borough,  C.  J.     The  two  acts  being  in  pari 
materia,  the  one  following  the  other  almost  verbatim  in  this 
respect,  the  construction  of  the  one  must  govern  the  other;  and 
then  the  case  of  the  King  v.  Wallis  is  in  point,  that  the  con-      L  "*' ' 
struction  is  to  be  confined  to  corporate  offices. 

Per  Curiam,  The  rule  for  pleading 

double  discharged. 


Chambers  against  Donaldson  and  Others.  \iLim\\. 

TWy HE  plaintiff's  wife  was  living  apart  from  him,   under  a  Afemcco- 

I      sentence  of  separation,  with  alimony  allowed,  pendente  vert  "J1"*? 
....  ,      .       .      ,  it-  i  •  ,       apart  from 

lite,    in   the  ecclesiasticat  court:    and   during   that   time   the  her  husband 

defendants  broke  and  entered  her  house  and  took  away  her  under  sen- 
goods ;  for  which  an  action  of  trespass  was  brought  by  her  in  tence  of  se- 
ller husband's  name,  as  for  breaking  and  entering  his  house,  f™ratl0nwit 
...       ,  .  .  i  ■  i     i     "i    /•      i  i      •       i  ,      alimony  al- 

and taking  Ins  goods  :  on  which  tfie  aetendants  obtained  a  rule  iowe(j  'pen. 

dentc  lite  in 
the  ecclesiastical  court,  having  brought  trespass  in  the  name  of  her  husband  against 
wrongdoers  for  breaking  and  entering  her  house,  and  taking  her  goods,  the  Court  re- 
fused, on  the  application  of  such  defendants,  to  stay  the  action,  though  supported  by 
an  affidavit  of  the  husband  (who  had  not  released  the  action,  noi  applied  to  be  indem- 
nified against  the  risk  of  costs)  that  (lie  action  was  brought  \s  ilhoui  his  authority. 

nisi 
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1808.  nisi  for  staying  the  proceedings,  and  making  the  plaintiff's  at- 

_  torney  pay  the  costs,  upon  an  affidavit,  amongst  others,  of  the 

against  husband  himself,  the  nominal  plaintiff,  stating  that  the  action 

Donaldson  had  been  commenced  in  his  name  without  his  authority;  against 

and  Others  which  rule 

Marry  at  now  shewed  cause,  disclosing  the  real  circum- 
stances of  the  case  as  above  stated  ;  and  observed  that  the 
plaintiff  had  not  released  the  action,  as  he  might  have  done, 
without  lending  his  aid  to  the  present  application  ;  but  which 
he  refrained  from  doing,  because  it  would  be  in  fraud  of  the 
decree  of  the  ecclesiastical  court,  which  would  make  him  in- 
demnify the  wife  for  her  loss  by  this  act.  Neither  did  he  apply 
to  this  Court  to  be  indemnified  against  any  claim  upon  him  for 
costs  in  case  the  action  did  not  succeed  ;  which  the  Court 
[  472  ]  would  of  course  have  directed  to  be  done,  and  which  the 
plaintiff's  attorney  was  ready  to  have  done  :  and  therefore  he 
concluded  that  the  Court  would  not  interfere  in  this  summary 
way,  against  the  justice  of  the  case,  thereby  leaving  the  wife 
without  any  protection  against  wrongdoers. 

Richardson,  contra,  urged  that  the  action  ought  not  to 
have  been  brought  in  the  husband's  name,  which  exposed 
him  to  the  peril  of  costs,  at  least  without  previous  applica- 
tion to  him  for  that  purpose,  and  tender  of  a  sufficient  in- 
demnity. 

Lord  Ellenborough,  C.  J.  It  is  very  evident  that  this 
application  cannot  be  made  on  the  part  of  the  husband,  the 
plaintiff  on  the  record  ;  for  if  he  do  not  choose  that  the  action 
should  proceed  he  has  a  remedy  in  his  own  hand,  without, 
this  application,  by  releasing  it :  and  if  the  attorney  who  sued 
out  the  writ  had  behaved  ill  in  so  doing,  the  husband  might 
have  applied  against  him  for  such  misconduct :  or  if  the  sub- 
ject of  the  complaint  were  only  that  the  husband  was  made 
liable  to  the  risk  of  costs  without  his  consent,  we  should  have 
taken  care,  upon  a  proper  application,  to  have  secured  his 
indemnity.  But  it  is  evident  that  this  is  an  application  by 
the  defendants,  colluding  with  the  husband,  to  protect  their 
own  wrong,  by  defeating  the  action  in  the  only  form  in  which, 
under  the  unfortunate  circumstances  of  the  case>  the  wife  can 

protect 
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protect  herself;  and  we  will  not  lend  our  discretionary  aid  to         1808. 

the  defendants  to  divert  those  lejnil  forms,  which  are  framed  ,, 

...  -  LliAMBERS 

tor  the  furtherance  of  justice,  to  the  purpose  of  defeating  it.  against 

Donaldson 

Per  Curiam,  Rule  discharged,  and  Others. 


[  473  ] 

Amey  against  Long.  ^^ 

TUTS  was  an  action  on  the  case,  in  which  the  declaration   The  writ  of 
stated  that  the  plaintiff",  in  Michaelmas  term  47  Geo.  3.  in   subpa-na 
the  Court  of  K.  B.  impleaded  one  K.  Smith  in  a  plea  of  tres-  f"™'*™^ 
pass  on  the  case  to  the  plaintiff's  damage  of  500/. ;  and  such   sory  oblir'a- 
proceedings  were  thereupon  had,  that  afterwards,  on  the  2d  of  tiou  on  a 
December,  1S06,  at  the  sittings  at  Nisi  Prius,  at  Westminster,  witness  to 

Sec.  before  Lord  Ellenborough,  C.  J.  a  certain  issue  joined  in   ')ro(  ufe  Vd~ 

.  ,_  uers  thereby 

the  said  plea  between  the  plaintiff"  and  K.  S.  in  due  manner  demanded 

was  tried,  Sec :  and  that  before  the  trial  of  the  said  issue,  viz.   which  he  lias 

on  the  28th  of  November,  1806,  the  plaintiff*  prosecuted  out  of  '"  ,,is  I'"'- 

the  said  court  his  Majesty's  writ  of  subpoena,  directed  to session,  an 

r  J      J  ii.,  which  lie 

RaiUon,  IV.  F.  Hope,  C.  Long  (the  defendant),  and  A.  Grace  ;  has  no  lawful 

by   which  writ   the   King  commanded  them  that  they  should  or  reason- 
appear   in   their  proper  persons   respectively   before   the  said  a!)le  e*cuse 

Edward  Lord,  E.  cvc.  in  his  Maiestv's  said  court  at  IVestminster  >    ,  ,■  e 

'  .  holding  ;   of 

Hall,  in  the  county  of  Middlesex,  on  Tuesday  then  next,  viz.  the  validity 

on  the  2d  of  December,  1S06,  &c.  :  And  that  they  the  said  C.  of  which  ex- 

Eong  and  A.  Grace,  or  one  of  them,  should  produce  and  shew  £,use     e 

forth  at  the  time  and  place  aforesaid,  a  certain  warrant  granted  110t  th'e'wit- 

to   them   or   one   of  them    by   the    Sheriff  of   Surry,   upon   a  ness,  is  to 

certain   writ   of  non  omittas   testatum  fieri  facias    issued   out  judge.     And 

and  under  the   seal   of  the  said  Court,  occ.  on   or  about   the  In  a."  ilctiou 

13th  of  May  then  last,   between  the  plaintiff*  and   S.  Glover  s|°erjips  ]Ja[_ 

lift'  for  dis- 
obeying such  writ,  who  having  been  subpoenaed,  in  a  former  action  by  the  piaintiff 
against  another  to  produce  the  warrant  under  which  he  acted,  and  neglected  so  to 
do,  whereby  the  plaintilf  was  nonsuited;  his  ability  to  produce  the  warrant  and  his 
want  of  just  excuse  for  not  producing  it,  are  sufficiently  alleged  by  staging,  that  he- 
could  and  might  in  obedience  to  the  said  writ  of  subpoena  have  produced  at  the  trial 
the  said  warrant,  and  that  he  had  no  lawful  or  reasonable  excuse  or  impediment  to 
the  contrary. 

Vol.  IX.  C  c  defendant, 
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1808.         defendant,  and  the  paper  writing  or  instructions  which  accom- 
"  panied  the  same  warrant;  and  then  and  there  to  testify  and 

asaitist  shew  a^  ana*  singular  those  things  which  they  knew,  or  the 
Long.  said  warrant,  papers,  &c.  might  import,  of  and  concerning 
[  474  ]  the  said  action  between  the  plaintiff  and  K.  Smith,  &c.  :  which 
said  writ  the  plaintiff  afterwards,  and  before  the  trial  of  the 
said  issue,  viz.  on  the  1st  of  December,  1806,  at  Westminster, 
&c.  caused  to  be  made  known  and  shewn  to  the  defendant, 
and  a  copy  thereof  to  be  left  with  him,  and  then  and  there 
paid  him  Is.  being  a  reasonable  sum  for  his  costs  and  charges 
in  attending  as  a  witness,  according  to  the  tenor  of  the  said 
writ  of  subpoena.  And  although  the  defendant,  in  part  obe- 
dience of  the  said  writ  of  subpoena,  did  afterwards,  on  the 
2d  of  December^lSOG,  at  TV.,  Sec.  appear  as  a  witness  on  the  trial 
of  the  said  issue  ;  and  although  the  defendant  could  and  might, 
in  obedience  of  the  said  subpcenaf  have  produced  and  shewn 
forth  at  the  time  and  place  aforesaid  on  the  said  trial  of  the  said 
issue  the  said  warrant  so  mentioned  and  referred  to  in  the  said 
writ  of  subpoena,  as  aforesaid,  and  thereby  so  required  to  be 
produced  and  shewn  forth  as  aforesaid ;  and  although  the 
production  and  shewing  forth  of  the  said  warrant  was  material 
evidence  for  the  plaintiff  on  the  said  trial,  and  would  have 
enabled  the  plaintiff  to  have  obtained  a  verdict  on  the  said 
issue  against  the  said  K.  S.  at  TV.,  &c.  whereof  the  defendant 
there  had  notice;  yet  the  defendant  not  regarding  his  duty  in 
that  behalf,  but  wrongfully  and  unjustly  intending  to  injure 
the  plaintiff,  and  to  deprive  her  of  the  benefit  of  the  same  evi- 
dence on  the  trial  of  the  said  issue,  and  thereby  to  prevent  her 
from  obtaining  a  verdict  against  the  said  K.  S.  thereon,  and  to 
put  her  to  expence,  &c.  did  not  nor  would  at  the  time  and 
place  aforesaid,  on  the  said  trial  of  the  said  issue,  produce  or 
shew  forth  the  said  warrant,  or  the  said  paper  writing  or  in- 
structions so  mentioned  and  referred  to  in  the  said  writ  of 
[  475  ]  subpoena  as  aforesaid  ;  although  the  defendant  was  then  and 
there  solemnly  called  upon  by  the  said  Court  for  that  purpose, 
and  had  no  lawful  or  reasonable  excuse  or  impediment  to  the 
contrary ;  but  then  and  there  wholly  neglected  and  refused  so 
to  do  :  and  by  reason  thereof  the  plaintiff  was  nonsuited  in 
the  said  action ;  and  such  proceedings  were  thereupon  had  in 
the  said  action,  that  afterwards  in  Ilil.  47  Geo.  3.  the  said  K.  S. 

recovered 
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recovered  against  the  plaintiff  52/.  10.?.  for  his  costs  and  charges         1808. 

about  his  defence  in  that  behalf,  as  by  the  record,  &c.  more 

fully  appears.     By  reason  of  which  said  several  premises  the        azaimt 

plaintiff  was  not  only  obliged  to  pay,  and  did  pay  to  the  said        Long. 

K.  S.  the  said  sum  of  52/.  10s.  but  was  hindered  and  delayed  in 

the  recovery  of  her  damages  in  the  plea  aforesaid,  and  was 

obliged  to  lay  out  200/.  more  in  and  about  the  prosecution  of 

the  said  action,  &c.     There  was  another  count,  in  substance 

the  same.     To  which  the  defendant  pleaded  not  guilty  ;  and 

the  plaintiff  obtained  a  verdict. 

A  motion  was  made  in  last  Hilary  term  to  arrest  the  judg- 
ment in  this  case,  on  two  grounds ;  1st,  that  it  was  not  suffi- 
ciently alleged  in  the  declaration,  that  the  defendant  had  it  in 
his  power  to  produce  the  warrant  which  the  writ  of  subpoena 
duces  tecum  required  him  and  another  person  to  whom  it  was 
directed,  or  one  of  them,  to  produce  at  the  trial.  2dly,  That 
that  which  is  commonly  called  a  writ  of  subpoena  duces  tecum 
is  not  of  compulsory  obligation  in  the  law.  Tbe  case  was  ar- 
gued at  length  by  Park,  Marryat,  and  Pell,  on  shewing  cause 
against  the  rule  for  arresting  the  judgment  ;  and  by  The  At- 
torney-General and  Garrozo,  in  support  of  it. 

Against  the  rule  it  was  urged,  on  the  first  ground  of  ob- 
jection, that  after  verdict  it  was  to  be  presumed  that  every 
material  allegation  in  the  declaration,  necessary  to  support  the 
gravamen  of  the  complaint,  was  proved  ;  and  consequently  it  [  476  ] 
must  be  taken  that  the  defendant  could  and  might  have  pro- 
duced at  the  trial  the  warrant  mentioned  in  the  subpoena  duces 
tecum.  For  if  it  had  appeared  to  the  Court  and  jury  that  he 
had  it  not  in  his  possession  or  controul,  (not  having  voluntarily 
parted  with  it  in  fraud  of  the  subpoena),  and  consequently  could 
not  in  fact  have  produced  it,  but  by  the  consent  of  others, 
over  whose  acts  he  had  no  controul,  the  plaintiff  could  not 
have  recovered  a  verdict  upon  that  allegation.  And  this 
presumption  arises  more  strongly  from  the  subsequent  alle- 
gation, that  the  defendant  had  no  lawful  or  reasonable  excuse 
or  impediment  to  the  contrary,  which  let  him  in  to  shew,  if 
he  had,  any  reasonable  excuse  for  not  having  ready  to  pro- 
duce at  the  trial  the  warrant  which  was  once  in  his  possession, 
and  was  his  authority  for  what  he  did  by  the  sheriff's  com- 
mand.    Upon  this  head  of  presumptions  after  verdict,   they 

C  c  2  referred 
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referred  principally  to  Macmurdo  v.  Smith,  7  Term  Rep.  518., 
Bull.  Ni.  Pri.  320.,  and  1  Saund.  228.,  note  1.  by  Serjt.  Wil- 
liams, which  collects  all  the  cases.  As  to  the  second  and  prin- 
cipal point  they  contended  that  the  writ  of  subpoena  duces  tecum 
was  known  to  have  been  in  general  use  for  a  considerable  period 
past.  It  is  to  be  found  in  Clerk's  Manual,  31.  which  was  pub- 
lished in  1678,  in  the  Thesaurus  Brevium,  304.  and  Ojficina 
Brev.  385.  amongst  other  forms  of  acknowledged  writs.  The 
precedents  of  the  common  subpoena  ad  testificandum  are  scarcely 
more  ancient  than  those  of  the  subpoena  duces  tecum.  This 
writ  is  of  essential  importance  to  the  due  administration  of 
justice ;  oftentimes  as  much  so  as  the  common  writ  of  sub- 
poena to  compel  the  attendance  of  witnesses  :  for  where  a 
matter  depends  upon  written  evidence  in  the  possession  of 
another  than  the  party  in  the  cause  who  is  interested  in  its 
production,  it  would  be  nugatory  to  enforce  his  personal  at- 
tendance, without  the  document  by  which  the  truth  of  the 
fact  in  issue  can  alone  be  proved.  And  as  the  obligation  of 
a  witness  to  answer  by  parol  does  not  depend  upon  his  own 
judgment,  but  on  that  of  the  Court,  the  same  rule  must  pre- 
vail with  respect  to  his  production  of  documentary  evidence. 
The  witness  is  bound  at  all  events  to  bring  with  him  the  paper 
which  he  has  been  subpoenaed  to  produce ;  and  when  it  is  in 
Court  he  may  then  state  any  legal  or  reasonable  excuse  for 
withholding  it,  of  which  the  Court  will  judge.  In  this  respect 
there  can  be  no  distinction  in  principle  between  parol  and 
written  evidence.  Proof  of  either  kind,  if  within  the  know- 
ledge or  possession  of  the  witness,  ought  to  be  produced,  if 
legal  ;  and  of  its  legality  the  Court  and  not  the  witness 
must  judge.  This  writ  is  also  to  be  found  in  all  modern 
books  of  entries  and  practice  :  it  is  spoken  of  by  Mr.  Justice 
Blackstone  (3  Coin.  382.)  as  a  writ  well  known  in  the  law. 
And  though  the  general  power  of  compelling  a  witness  to 
produce  every  document  in  his  possession  was  denied  by 
Lord  Kenyan  in  Miles  v.  Dawson  {a),  and  Bateson  v.  Hart- 
sink  ; 

(a)  1  Esp.  Ni.  Pri.  Cos.  405.  The  case  was  thus  stated  by  one  of 
the  defendant's  counsel  who  was  engaged  in  it.  It  was  an  action  of 
trespass  for  taking  the  plaintiff's  ship  ;  and  he  called  a  witness  to 
prove  the  taking,  who  it  was  alledged  had  done  it  under  a  letter  of 

attorney 
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sink  (a)  ;  and  he  protected  the  witnesses  there  in  withholding         1S08. 

certain  documents  which   wont  to  affect  the  interests  of  third         I 

Amey 
persons  ;  yot  those  were  'mere  exceptions  to  the  general  rule,        against 

*  standing  on  the  same  footing  as  the  practice  of  the  courts  of  Lose, 
equity,  in  refusing  to  compel  a  party  to  disclose  his  title;  and  *L  478  J 
as  the  practice  of  the  courts  of  law  in  refusing  to  compel  a 
witness  to  give  evidence  which  tends  to  criminate  himself,  or 
to  disclose  matters  communicated  to  him  confidentially  in  the 
character  of  counsel  or  attorney.  And  in  Leeds  v.  Cook  (b), 
where  a  witness  had  been  served  by  the  defendant  with  a 
subpoena  duces  tecum  to  produce  a  letter  written  to  her  by  the 
plaintiff,  which  it  appeared  she  had  afterwards  given,  up  to 
him  at  his  request ;  Lord  Ellenborough  let  in  parol  evidence 
of  its  contents.  Then  supposing  this  writ  to  be  of  binding 
force,  like  a  common  subpoena,  they  referred  to  Wakefield's 
case(c),  and  to  Pearson  v.  Jles(d),  recognizing  that  a  re- 
medy by  action  lay  at  the  common  law  for  the  default  of  the 
witness. 

On  the  part  of  the  defendant  it  was  objected,  first,  that  the 
declaration  did  not  state  any  fact  to  shew  that  he,  the  wit- 
ness in  the  former  action,  had  the  power  of  producing  the 
warrant  at  the  trial  :  it  is  not  alledged  that  he  had  possession 
of  it  at  the  time  of  the  service  on  him  of  the  subpoena  duces 
tecum,  and  also  at  the  time  of  the  trial  ;  or  that,  having  it  in 
the  first  instance,  he  might  have  held  it  till  called  to  produce 
it ;  which  would  have  shewn  that  he  had,  or  might,  but  for 
his  own  default,  have  had  it  to  produce  then.  It  is  not  even 
stated  that  he  was  at  any  time  possessed  of  or  entitled  to  the 
possession  of  it :  but  the  general  allegations  of  the  declaration 
would  be  answered  by  proof  that  another  person,  who  had  the 


attorney  from  the  defendant ;  which  letter  the  witness  had  in  his 
hands  when  called;  but  objected  to  produce  it,  though  served  with  a 
subpwna  duces  tecum  :  and  Lord  Kcnyon  held  that  he  was  not  obliged 
to  produce  it :  in  consequence  of  which  the  plaintiff  was  obliged  to 
prove  the  fact  of  the  taking  by  the  defendant's  authority  in  another  way. 

(a)  4  Esp.  N.  P.  Cas.  43.  (b)  4  Esp.  N.  P.  Cas.  256. 

(c)  Rep.  temp.  Hardis.  313*  (d)  Dougl.   556. 

warrant. 
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1808.        warrant,  had  told  the  defendant  that  he  would  let  him  have  it 
~  to  produce,  and  that  such  person  was  ready  to  have  *  delivered 

against  Jt  to  nim  on  recluest-  On  tne  general  point,  they  argued  that 
Long.  the  obligation  to  obey  such  a  subpoena,  if  legal,  must  always 
*[  479  ]  have  existed,  and  been  in  general  use  :  and,  if  so,  it  was  sin- 
gular that  so  few  precedents,  and  those  comparatively  in  mo- 
dern times,  could  be  shewn  ;  that  each  should  be  directed  to 
several  persons,  and  for  the  production  of  public  documents, 
such  as  parish  registers.  From  thence  they  inferred  that  the 
writ  of  subpoena  duces  tecum  only  lay  to  public  officers  for 
the  production  of  the  public  documents  in  their  custody,  in 
which  all  persons  had  or  might  have  an  interest ;  and  could 
not  properly  be  extended  to  private  persons,  to  compel  them 
to  produce  papers  belonging  to  them  individually,  or  which 
might  happen  to  be  in  their  custody.  The  inconvenience  to 
some  individuals  of  compelling  such  disclosures  will  more 
than  counterbalance  any  convenience  to  others.  This  is  no- 
torious, and  admitted,  with  respect  to  title  deeds  and  the 
like;  and  it  applies  in  different  degrees  to  other  private  pa- 
pers. The  owner  of  such  papers,  of  a  letter,  for  example, 
may  not  be  able  precisely  to  shew  what  detriment  may  ensue 
to  him  from  the  disclosure  of  its  contents,  and  yet  they  may 
be  such,  concerning  himself,  his  family,  or  friends,  which  he 
might  justly  dislike  to  publish.  And  if  the  plaintiff  in  the  ac- 
tion have  a  right  to  read  part  of  it  in  evidence,  the  defendant 
must  necessarily  have  an  equal  right  to  have  the  remainder 
read,  in  order  to  be  assured  that  it  does  not  qualify  or  vary 
the  sense  of  what  was  deemed  material  by  the  other.  Then 
how  can  the  materiality  of  any  part  of  a  paper  which  is  de- 
manded to  be  produced  in  evidence  be  ascertained,  except  by 
the  perusal  of  it,  if  not  by  the  party  calling  for  it,  at  least  by 
the  Judge  presiding  at  the  trial ;  which  may  let  in  all  the  in- 
[  480  ]  convenience  to  be  apprehended,  although  ultimately  it  should 
turn  out  that  there  was  a  sufficient  reason  for  withholding  it, 
either  as  not  applicable  to  the  issue  between  the  parties,  or  as 
the  production  of  it  would  be  injurious  to  the  legal  interests 
of  the  witness.  But  further,  when  this  subject  was  before 
the  Legislature  in  the  time  of  Queen  Elizabeth,  and  when  a 
remedy  was  given  by  the  stat.  5  Eliz.  c.  9.  s.  12.  for  the  non- 
attendance  of  witnesses  upon  whom  process  was  served  to  tes- 
tify, it  is  incredible  that  a  like  recompence  should  not  have 

been 


in  the  Forty-eighth  Yeah  of  GEORGE  III.  480 

born  given  in  case  of  the  non-production  of  writings,  as  well         1K08. 

as  for  the  non-appearance  of  the  witnesses  themselves,  if  it  had 

been  then  considered   that  they   were  hound  to  produce  any  ' .    . 

(i  ^atnsl 
documents  which  the  parties* in  a  suit  might  think  proper  to        Long. 

call  for.  It  is  admitted,  however,  that  the  remedy  of  the  party 
grieved  by  the  default  of  a  witness,  in  not  appearing  when 
served  with  a  common  subpoena,  does  not  rest  on  this  statute, 
but  that  there  are  many  precedents  of  declarations  in  such 
actions  at  common  law  :  but  that  only  points  the  argument 
more  strongly  against  the  extension  of  the  remedy  to  the 
case  in  question,  of  a  witness  appearing  but  not  producing  a 
paper  which  he  was  demanded  by  a  subpeena  to  produce,  of 
which  not  one  precedent  either  ancient  or  modern  has  been 
shewn.  They  also  relied  on  the  opinion  of  Lord  Kenyon  in 
the  cases  before  cited  against  the  right  to  compel  a  witness  to 
produce  papers. 

In  addition  to  these  arguments,  it  was  stated  to  have  been 
the  opinion  of  some  eminent  men  at  the  bar,  now  deceased, 
and  of  others  who  had  sat  on  the  bench,  that  a  witness  was 
not  bound  to  produce  papers  belonging  to  him  by  virtue  of 
a  subpoena  duces  tecum,  served  on  him  at  the  suit  of  third 
persons  ;  and  that  instances  had  occurred  of  witnesses  having 
been  advised  in  open  court  by  the  counsel  of  the  adverse  party  [  481  ] 
in  the  cause  not  to  produce  the  papers  called  for  ;  though  the 
production  of  them  was  not  objected  to  on  any  special  ground. 
!»ut  Lord  Ellenborough  and  Mr.  Justice  Lawrence  declared 
that  they  had  never  known  of  any  such  instances  in  their  own 
time.  And  the  latter  said  that  this  was  one  of  the  greatest 
questions  he  had  ever  heard  agitated  in  Westminster  Hall;  one 
which  most  deeply  affected  the  administration  of  justice,  both 
civil  and  criminal.  That  he  could  not  reconcile  it  to  his  mind 
to  suppose,  that  the  innocence  of  a  person  accused  might  de- 
pend on  the  production  of  a  certain  document  in  the  possession 
of  another,  who  had  no  interest  in  withholding  it,  and  yet  that 
there  should  be  no  process  in  the  country  which  could  compel 
him  to  produce  it  in  evidence.  Lord  Elhnborough  said,  that 
since  the  existence  of  the  courts  of  law  there  must  have  been 
some  method  of  compelling  the  production  of  written  evi- 
dence, and  they  were  not  aware  of  any  other  method  than  by 
the  writ  of  subpoena  duces  tecum.  That  the  question  being  of 
very  general  and  public  concern,  and  as  Lord  Kenyan  ap- 
peared 
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1808.        peared  to  have  once  intimated  great  doubt  at  least  of  the 

"  efficacy  of  such  a  writ ;    and  as  the  question  was  upon  the 

against        record,  and  the  ultimate  decision  of  it  would  give  the  rule 

Long.        in  future  ;    the  Court  would  give  the  case  the  most  profound 

consideration,   and   deliver  their  opinion    at    another    time. 

The  case  accordingly  stood  over  from  Hilary  term  to  this 

day,  when 

Lord  Ellenborough,  C.  J.      delivered  the   unanimous 
opinion  of  the  Court. 

The  judgment  in  this  case  was  moved  to  be  arrested  on  two 
grounds  ;  first,  that  it  was  not  alleged  in  the  declaration  with 
£  482  ]  sufficient  certainty,  that  the  defendant  had  it  in  his  power  to 
do  the  thing  which  the  writ  of  subpoena  duces  tecum  required 
him  and  one  Grace,  or  one  of  them,  to  do ;  viz.  to  produce 
the  sheriff's  warrant  upon  a  testatum  fieri  facias  to  them,  or 
one  of  them,  directed.  Secondly,  That  the  supposed  writ  of 
subpoena  duces  tecum  mentioned  in  the  declaration  was  not  a 
writ  known  to  the  law,  nor  had  any  such  compulsory  force 
and  obligation  attached  to  it  as  the  declaration  supposes.  As 
to  the  first  of  these  objections,  and  which  applies  to  both 
counts  of  the  declaration  equally,  it  appears  to  us  that  the 
allegation  "  that  the  defendant  could  and  might  in  obedience 
cc  to  the  said  subpoena  have  produced  and  shewn  forth  at  the 
Ci  time  and  place  aforesaid  at  the  said  trial  of  the  said  issue 
"  the  said  warrant  mentioned  and  referred  to  in  the  writ  of 
"  subpcena"  in  the  plain,  natural,  and  obvious  sense  of  these 
words  imports  an  immediate  physical  ability  to  do  the  thing 
required  to  be  done  on  the  part  of  the  defendant ;  i.  c.  that 
the  defendant  was  able,  by  having  the  warrant  in  his  own  pos- 
session, to  have  produced  it :  and  not  that  by  application  to 
others  who  had  the  custody  of  it  he  could  and  might  have  ac- 
quired the  means,  and  indirectly  have  become  the  instrument, 
of  producing  it.  The  latter  sense  of  the  words  is  indeed  so 
remote  from  the  ordinary  understanding  of  mankind  on  such 
a  subject,  and  has  so  little  reference  to  the  duty  sought  to  be 
enforced,  viz.  the  production  of  that  by  the  witness  which  the 
witness  could,  in  obedience  to  the  subpoena,  personally  pro- 
duce ;  that,  after  verdict,  it  is  not  to  be  intended  that  the 
Judge  at  the  trial  received  proof  of  the  words  in  this  strained 

and 
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and  unnatural  sense  of  them.     And  when  it  is  afterwards  said        1808. 
in  the  count  that  the  defendant  did  not,  nor  would,   at  the 
time  and  place  of  trial  produce  the  warrant,  although  solemnly  .    , 

*called  upon  by  the  Court  for  that  purpose  :  "and  although  he  Long. 
"  had  no  lawful  or  reasonable  excuse  or  impediment  to  the  con-  *[  483  ] 
trary  /'  it  certainly  excludes  the  case  of  the  warrant  being  in 
the  possession  of  another  ;  and  on  that  account  attainable  only 
through  the  means  or  by  the  delivery  of  such  other  person  ; 
inasmuch  as  the  existence  of  such  circumstances,  if  they  had 
in  fact  existed,  would  have  afforded  "  a  lawful  and  reasonable 
excuse  and  impediment  to  the  contrary  ;"  and  of  course  have 
falsified  the  allegation  upon  which  the  blame  of  non-pro- 
duction is  rested  :  no  man  being  obliged,  according  to  any 
sense  of  the  effect  of  such  a  subpoena,  to  sue  and  labour 
in  order  to  obtain  the  possession  of  any  instrument  from 
another  for  the  purpose  of  its  production  afterwards  by  himself, 
in  obedience  to  the  subpoena.  We  are  of  opinion,  therefore, 
that  there  is  no  ground  for  arresting  the  judgment  upon  this 
first  objection. 

As  to  the  second,  and  most  material  objection,  viz.  that  a 
subpoena  duces  tecum  is  not  a  writ  of  compulsory  obligation  and 
effect  in  the  law ;  it  has  been  principally  maintained  in 
argument,  on  the  part  of  the  defendant,  on  the  ground,  that 
no  such  writ  is  to  be  found  in  the  Rcgistrum  Brevium,  nor  any 
where  else  prior  to  the  time  of  Car.  2.  when  the  instances  to 
be  found  in  Clerk's  Manual,  31.  Thesaurus  Brevium,  304. 
and  OJJicina  Brevium,  3S5.  first  occur.  But  when  it  is  re- 
collected that  the  Rcgistrum  Brevium  does  not  even  contain  the 
common  writ  of  subpoena  ad  testificandum,  the  antiquity  and 
compulsory  effect  of  which  is  not  disputed,  [His  Lordship  here 
referred  to  Pearson  v.  lies,  Dougl.  556.  561.  where  it  is  laid 
down  by  Lord  Mansfield,  that  the  Courts  of  Westminster  Hall 
proceeded  against  witnesses  who  wilfully  absented  themselves, 
as  for  a  contempt,  before  the  stat.  5  Eliz.  c.  9.  :  and  that  sta-  [  481  ] 
tute  refers  to  process  out  of  courts  of  record  to  testify  con- 
cerning matters  depending  in  those  courts,  as  process  then 
known  and  in  use  ;]  the  observation  arising  from  the  omission 
of  the  writ  in  question  becomes  less  important.  And  indeed 
there  are  a  multitude  of  writs,  in  daily  use  and  of  unques- 
tioned legal  validity  and  effect,  which  are  not  inserted  in  that 
collection.     One  need  not  go  further  ibr  an  instance  than  the 

vei  s 
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1808.        very  writ  of  non  omitlas  fieri  facias ,  mentioned  in  this  same 

declaration.     The  right  to  resort  to  means  competent  to  com- 
Amey 
against        Pe*  tne  production  of  written,  as  well  as  oral,  testimony  seems 

Long.  essential  to  the  very  existence  and  constitution  of  a  court  of 
common  law,  which  receives  and  acts  upon  both  descriptions 
of  evidence,  and  could  not  possibly  proceed  with  due  effect 
without  them.  And  it  is  not  possible  to  conceive  that  such 
courts  should  have  immemorially  continued  to  act  upon  both, 
without  great  and  notorious  impediments  having-  occurred,  if 
they  had  been  furnished  with  no  better  means  of  obtaining 
written  evidence  than  what  the  immediate  custody  and  pos- 
session of  the  party  who  was  interested  in  the  production  of 
it,  or  the  voluntary  favour  of  those  in  whose  custody  the  re- 
quired instruments  might  happen  to  be,  afforded.  The  courts 
of  common  law,  therefore,  in  order  to  administer  the  justice 
they  have  been  in  the  habit  of  doing  for  so  many  centuries, 
must  have  employed  the  same  or  similar  means  to  those  which 
we  find  them  to  have  in  fact  used  from  the  time  of  Charles 
the  Second  at  least,  according  to  the  entries  before  referred 
to  ;  unless  indeed  it  is  to  be  inferred  from  the  circumstance  of 
those  particular  entries  being  found  to  respect  books  and 
papers  in  the  custody  of  rectors,  vicars,  and  churchwardens, 
that  the  compulsory  power  of  the  Court  related  only  to  books 
and  papers  of  that  description,  and  producible  only  by  such 
4S5  ]  persons,  and  upon  a  question  of  nonage  merely  ;  a  supposition 
to  which  we  can  by  no  means  accede.  They  may  be  taken 
therefore  as  known  and  recorded  special  instances  of  a  general 
practice  to  compel  by  writ  the  production  of  necessary 
written  testimony  at  the  trial  of  suits  at  law.  In  the  case  of 
The  King  v.  Dixon,  3  Burr.  1687.  it  was  held  by  Lord 
Mansfield  and  the  rest  of  the  Court,  that  an  attorney  who 
had  been  served  with  a  subpcena  duces  tecum  out  of  the  Crown 
office,  to  produce  certain  vouchers  which  his  client,  a  Mr. 
Peach,  had  exhibited  and  relied  upon  before  a  Master  in 
Chancery,  and  which  subpcena  had  been  served  upon  the  attor- 
ney, in  order  to  found  a  prosecution  for  forgery  against  his 
client,  was  not  bound  to  produce  those  required  vouchers.  In 
that  case  no  objection  was  taken  to  the  writ,  but  to  the  special 
circumstances  under  which  the  party  possessed  the  papers;  so 
that  the  Court  may  be  considered  as  recognizing  the  general 

obli- 
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obligation    to   obey   writs  of  that   description  in  other  cases.         1808. 

Indeed  the  Nisi  Prius  case  of  Miles  v.  Dawson,  1  Esp.  N.  P. 

Ami  y 
Cas.  405.  in  which  Lord  Kenyan  refused  to  compel  a  witness       aetrinst 

to  produce  a  power  of  attorney  in  his  possession,  establishes  Lose;. 
in  principle  nothing  more  than  this,  that  there  are  circum- 
stances in  respect  of  which  the  production  of  an  instrument, 
required  in  the  terms  of  a  subpoena,  would  not  be  enforced  by 
the  authority  of  the  Court;  which  is  a  proposition  too  clear  to 
be  doubted.  And,  to  be  sure,  though  it  will  be  always 
prudent  and  proper  for  a  witness,  served  with  such  a  sub- 
pocfia,  to  be  prepared  to  produce  the  specified  papers  and 
instruments  at  the  trial,  if  it  be  at  all  likely  that  the  Judge 
will  deem  such  production  fit  to  be  there  insisted  upon  ;  yet  it 
is  in  every  instance  a  question  for  the  consideration  of  the 
Judge  at  Nisi  Prius,  whether,  upon  the  principles  of  reason  [  4SG  ] 
and  equity,  such  production  should  be  required  by  him,  and 
of  the  Court  afterwards,  whether,  having  been  there  withheld, 
the  party  should  be  punished  by  attachment.  I  have  not 
thought  it  necessary  to  advert  to  certain  extrajudicial  opinions, 
supposed  to  have  been  entertained  and  expressed  by  several 
eminent  lawyers  on  this  subject,  as  they  afford  no  safe  basis 
for  judicial  determination,  and  are  contradicted  by  the  actual 
practice  and  experience  of  courts  of  law  during  the  period 
already  alluded  to,  as  well  as  opposed  by  the  convenience  and 
necessity  of  common  law  trials,  which  must  have  at  all 
times  required,  and  may  therefore  be  presumed  to  have  had, 
the  use  of  some  such  means  as  the  writ  in  question,  to  conduct 
them  to  any  useful  and  effectual  termination.  Upon  the 
whole,  therefore,  as  to  the  general  question,  whether  a  writ 
of  subpeena  duces  tecum  be  a  writ  of  compulsory  obligation 
and  effect  in  the  law  ;  we  are  of  opinion  that  it  is  :  and,  there- 
fore, that  neither  upon  this  second  ground,  any  more  than 
upon  the  former,  ought  this  judgment  to  be  arrested. 

Rule  discharged. 
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Robertson  and  Another,  Assignees  of  Milbuun,  Hal- 
A«/i/n%,         lowell,    and   Walmsley,     Bankrupts,    against    Sir 
Thomas  Henry  Liddell,  Bart. 

Thedepar-  I~N  trover,  the  following'  case  was  made  for  the  opinion  of 
ture  of  a  JL  this  Court,  which  was  tried  before  Chambre,  J.  at  the  as- 
trader  from     sjzes  for  Northumberland  in  1805. 

his  dwelling-        _,.  ,.  .  .  ,    ,      ,  ,      .„,    _   ,.,      . 

house  uith         *ne  actlon  was  brought  against  the  late  sheriff  of  Aorthum- 

intent  to  de-  berland  to  recover  the  value  of  household  furniture  belonging 
lay  his  credi-  to  the  bankrupt  Milburn,  sold  by  the  sheriff  under  an  execu- 
tors, isanact  tjQn  at  tjie  s(]jt  0f  j\f€Wnham  and  Co.  upon  a  judgment  obtained 
oiDciiiKriint- 

cv  though  after  the  supposed  act  of  bankruptcy  and  the  actual  assign- 
no  creditor  ment  to  the  plaintiffs.  Milburn,  Hallowell,  and  Walmsley,  were 
he  thereby  in  co-partners  in  the  business  of  ship-building  at  North  Shields, 
\C A  th^6  '  *n  *ne  county  of  Northumberland;  and  Milburn,  Hallowell,  and 
words  in  the  one  -Humble  were  also  partners  in  a  brewery  at  the  same  place, 
stat.l  Jac.  1.  In  August,  1803,  their  partnership  concerns  became  much  de- 
c.  15.  *.  2.  ranged,  and  on  the  6th  of  December  following,  Milburn,  Hallo- 
.?.  ou  '?s  tee//,  and  Walmsley  (the  two  former  having  been  arrested  about 
other  acts  of  three  weeks  before)  left  North  Shields  from  an  apprehension  of 
bankruptcy  being  arrested  by  Brown  and  Dixon  of  Newcastle,  and  other 

committed,     creditors.     They  left  home  together,  and  crossed  over  the  river 

vi~,  "  to  the      i  .  . 

"~nte  t   r      Tyne  to  South  Shields,  in  the  county  of  Durham,  in  order  to 

"  zchcreby  &et  out  of  Northumberland,  and  came  up  to  Gateshead,  in  the 

"  his  credi-  county  of  Durham.     Whilst  they  were  at  Gateshead  they  sent 

'  tors  j/?a//  for  ^ir   Bainbridge,  an  attorney  of  Newcastle,  who  went  to 

"  dcfe  ted  Gateshead,   and   found   all   the   three   parties   there    together. 

"  or  delay-  They  then  *  informed   him   that  they  had  left  their  homes  for 

"  ed,"  &c.  fear  of  being  arrested,    and  they  said  that  they  crossed   the 

are  to  be        water  at   South  Shields  in  order  to  get  out  of  the  county  of 

read  "to  the  °  ' 

"  intent  his 

"  creditors  shall,  or  whereby,  (or  that  thereby)  they  may  be  defeated,"  kc.  But  the 
lying  in  prison  six  months  upon  an  arrest  is  made  a  substantive  act  of  bankruptcy  in- 
dependent of  any  intent  of  the  trader. 

So  in  the  case  of  an  act  of  bankruptcy  by  the  trader's  beginning  to  keep  house,  the 
denial  of  a  creditor  is  usually  given  in  evidence,  not  to  shew  the  fact  of  the  creditor's 
being  delayed,  but  as  evidence  to  explain  the  equivocal  act  of  the  trader's  keeping 
in  his  house,  and  to  shew  that  he  began  to  keep  house  with  intent  to  delay  his  creditors. 
*[  488   |  Northman 
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Northumberland  as  soon  as  they  could,  and  had  come  tip  on  IHOH. 
the  south  side  in  the  county  of  Durham,  and  that  they  were  on 
their  road  to  Gillsland,  in  Cumberland.  Bainbridgc  told  them 
that  he  was  afraid  their  proceedings  would  end  in  a  commis-  Lwuzll 
sion  of  bankrupt,  and  wished  them  to  go  back  to  North  Shields. 
Walmsley  did  in  fact  return  thither,  either  on  that  or  the 
following  day;  and  Bainbridge  told  him  to  be  extremely  cir- 
cumspect in  what  way  he  acted  ;  but  Milburn  and  Jlallozce.il 
proceeded  to  Gillsland.  Several  creditors  of  Milburn,  llal- 
lowcll,  and  Walmsley,  called  for  payment  of  their  debts  (a) 
during  the  absence  of  Milburn  and  Hallowtll ;  but  it  did  not 
appear  whether  they  so  called  during  the  absence  of  Walmsley, 
in  manner  and  for  the  purpose  aforesaid,  or  after  Walmsley' % 
return  to  North  Shields  from  Gateshead.  A  joint  commission  of 
bankrupt  was  issued  against  Milburn,  Jlalloxeell,  and  Walms- 
ley ;  upon  which  they  were  declared  bankrupts,  and  the  plain- 
tiff's were  duly  chosen  assignees.  The  question  was,  Whether 
an  act  of  bankruptcy  had  or  had  not  been  committed  by  Mil- 
burn,  Hallowell,  and  Walmsley. 

The  only  question  argued  was,  Whether  Walmsley's  having 
departed  from  his  dwelling-house  with  intent  to  delay  his 
creditors,  but  no  creditor  having  been  in  fact  delayed  by  such 
his  departure  and  before  his  return  home,  constituted  an  act 
of  bankruptcy  ?  The  affirmative  of  the  question  was  argued 
by  Carr  for  the  plaintiffs  ;  and  the  negative  by  Ilullock  for  the 
defendant.  The  argument  turned  upon  the  critical  meaning 
of  the  words  of  the  stat.  1  Jac.  1.  c.  15.  s.  2.  as  preceded  and  [  4sy  ] 
explained  by  the  stat.  13  Eliz.  c.  7.  s.  1.  made  in  pari  materia, 
and  upon  the  construction  which  these  statutes  have  received  in 
different  cases.  The  gist  and  force  of  the  argument  was  after- 
wards fully  stated  by  Lord  Ellenborough  in  delivering  the 
judgment  of  the  Court  on  a  subsequent  day  in  the  term,  and 
therefore  it  will  be  sufficient  to  state  the  several  provisions  of 
the  two  statutes,  and  the  cases  which  were  referred  to  and  com- 
mented upon. 

By  stat.  13  Eliz.  c.  7.  s.  1.,  "  if  any  merchant,  &c.  shall  de- 
"  part  the  realm,  or  begin  to  keep  his  house,  or  otherwise  to 
"  absent  himself,  or  take  sanctuary  ;  or  suffer  himself  willingly 
"  to  be  arrested  for  any  debt,  &c. ;  or  suffer  himself  to  be 

(«)  It  was  admitted  that  th^y  weie  not  paid. 
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"  outlawed  ;  or  yield  himself  to  prison ;  or  depart  from  his 
"  dwelling-house,  or  houses,  to  the  intent  or  purpose  to  de- 
"  fraud  or  hinder  any  of  his  creditors  of  their  just  debt,"  &c. ; 
he  shall  be  deemed  a  bankrupt.  Then  the  stat.  1  Jac.  1.  c.  15. 
intituled  "  An  act  for  the  better  relief  of  the  creditors,"  &c. 
reciting,  amongst  other  defects,  that  "  the  description  of  a 
6(  bankrupt  in  former  statutes  is  not  so  fully  expressed"  as  is 
meet,  enacts,  by  s.  2.  "  that  every  person  using  the  trade  of 
"  merchandize,  &c.  who  shall  depart  the  realm  ;  or  begin  to 
"  keep  his  house,  or  otherwise  to  absent  himself,  or  take 
•c  sanctuary;  or  suffer  himself  willingly  to  be  arrested  for  any 
"  debt,  &c;  or  suffer  himself  to  be  outlawed  ;  or  yield  him- 
il  self  to  prison  (a)  ;  or  willingly  or  fraudulently  procure  him- 
"  self  to  be  arrested,  or  his  goods,  money,  or  chattels  to  be 
"  attached  or  sequestered  ;  or  depart  from  his  dwelling-house  ; 
"  or  make  or  cause  to  be  made  any  fraudulent  grant  or  con- 
(i  veyance  of  his  lands,  goods,  #c,  to  the  intent  or  whereby 
"  his  creditors  shall  or  may  be  defeated  or  delayed  for  the 
"  recovery  of  their  just  and  true  debts  ;  or  being  arrested  for 
"  debt  shall  after  his  arrest  lie  in  prison  six  months  or  more 
"  upon  that  arrest,  or  upon  any  other  arrest,  &c.  shall  be  ad- 
"  judged  a  bankrupt."  The  authorities  cited  and  commented 
upon  by  Carr  were  1  Com.  Dig.  523.  Bankrupt,  C.  1.  1  Bac. 
Abr.  383.  Bankrupt,  A.  Colkett  v.  Freeman,  2  Term  Rep.  59. 
(b)  lleylor  v.  Hall,  Palm.  325.  Dickinson  v.  Ford,  Barnes, 
160.  Phillips  and  Peake  v.  The  Sheriff  of  Essex,  before  Eyre, 
C.  J.  Green  52.  and  2  Montague,  158.  Aldridge  v.  Ireland,  E. 
34  Geo.  3.  cited  7  Term  Rep.  512.  and  Fowler  v.  Pagett,  ib.  509. 
and  Hawkins  v.  Lukin,  T.  36  G.  3.  ib.  516.  Barnard  v. 
Vaughan,  8  Term  Rep.  149.  explained  in  Wilson  v.  Norman, 
Cullen,  34.  and  1  Esp.  N.  P.  Cas.  334.  Assignees  of  Miller 
v  Turner,  Montague  167.  Adey  and  Others,  Assignees  of 
Parker,  v.  —  Sittings  at  Westminster,  M.  41  Geo.  3.  ib.  There 
Lord  Kenyon,  C.  J.  said  (MS.)  that  the  real  ground  of  decision 
in  Barnard  v.  Vaughan  was  that  Mrs.  Barnard  left  her  dwell- 


(a)  So  far  from  following  the  former  statute. 

(b)  This  -was  only  cited  to  shew,  that  if  Waltnsley  committed  an 
act  of  bankruptcy  by  departing  from  his  dwelling-house  with  intent  to 
delay  his  creditors,  his  return  home  again  could  not  purge  the  act  of 
bankruptcy  ;  which  was  admitted  at  once  by  the  Court. 
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ing-house  to  avoid  the  inconvenience  of  being  thorn  with  the  1H08. 
sheriff's  execution,  and  not  to  avoid  her  creditors.  Ilornsby 
and  Others,  Assignees  of  Needham,  v.  Neville,  York  />.  Assizes 
1801,  when  Chambre,  J.,  held  that  the  trader  leaving  his  house  Linntu 
with  intent  to  delay  his  creditors,  though  none  were  actually  de- 
layed, was  an  act  of  bankruptcy.  The  same  opinion  by  Lord 
Eldon,  in  Wolf  \.  Horn,  in  Chancery,  T.  41  G.  3.  and  Ham- 
mond and  Others,  Assignees  of  Gadsden,  v.  /finds,  T.  41  G.  3. 
5  Esp.  N.  P.  Cas.  139.  S.  P.  Garret  v.  Moule,  5  T.  Hep.  bib.  [  V>\  ] 
A7;/g  v.  Bebb,  Excheq.  Ilil.  46'  G.  3.  and  Dudley  v.  Vaughan, 
Sittings  at  Guildhall  after  last  Easter  term,  before  Ld.  Ellen- 
borough,  C.  J.,  who  ruled  that  a  trader  beginning  to  keep  house 
with  intent  to  delay  his  creditors  was  sullicient  to  constitute  an 
act  of  bankruptcy,  though  he  were  only  denied  to  be  seen,  but 
not  denied  to  be  at  home.  In  addition  to  these,  Jlulloch  men- 
tioned another  nisi  prius  case  before  Chambre,  J.,  where  the 
result  was  different  from  that  in  Ilornsby  v.  Neville;  also  Jack- 
man  v.  Nightingale,  E.  \3G.  2.  per  Lee,  C.  J.,  at  Guildhall, 
Bull.  N.P.  40.;  Hawkes  v.  Saunders,  T.  21(7.3.  Cooke's 
Bank.  JLaws,  4th  edit.  74.  Judine  v.  Da  Cossen,  1  New  Hep. 
231. ;  and  Ex  parte  Cockshoi,  3  Bro.  Ch.  Cas.  501. 

Lord  Ellenborough,  C.  J.,  now  delivered  judgment — 
After  stating  the  case — The  validity  of  this  joint  commission  of 
bankrupt  against  the  three  partners  depends  upon  the  ques- 
tion, Whether  Walmsley,  one  of  them,  duly  became  a  bank- 
rupt under  the  circumstances  stated:  for,  respecting  the  bank- 
ruptcy of  the  other  two,  MiUburn  and  Hallowell,  no  question 
has  been  ever  raised.  Whether  Walmsley  became  a  bankrupt 
depends  upon  this  point,  Whether  a  departure  from  his  dwell- 
ing-house, by  a  trader,  with  intent  to  delay  his  creditors,  be 
a  sufficient  act  of  bankruptcy,  within  the  meaning  of  the  stat. 
1  Jac.  I.  c.  15.  5.2.,  although  no  creditor  should  have  been 
thereby  in  fact  defeated  or  delayed  for  the  recovery  of  his  debt. 
This  fact  of  departing  from  the  dwelling-house  by  a  trader  is 
one  of  several  indications  of  insolvency,  constituted  and  de- 
clared to  be  acts  of  bankruptcy  by  stat.  13  Eliz.  c.  7.  when  ac- 
companied with  the  intent  or  purpose  to  defraud  or  hinder  any 
of  his  creditors,  &c.  It  will  be  observed  that,  upon  the  Ian-  \  l:  ~ 
guage  of  this  statute,  the  act  is  complete,  by  being  done  with 
the  intent  specified  ;  the  words,  "  or  purpose,"''  being  merely 
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additional  words  to  the  same  effect,  and  which  carry  the  sense 
no  further  than  it  was  carried  before  by  the  preceding  word 
intent.  The  stat.  1  Jac.  1.  c.  15.  introduces  three  new  spe- 
cific acts  of  bankruptcy  in  addition  to  those  specified  in  the 
stat.  13  Eliz. :  two  of  which,  together  with  all  the  other  acts 
of  bankruptcy  enumerated  in  the  stat.  13  Eliz.,  precede,  and 
are  governed  by,  their  relation  to  these  words  which  follow 
them  ;  viz.  u  to  the  intent,  or  whereby  his  or  their  creditors 
shall  or  "  may  be  defeated  or  delayed,"  &c.  The  third  new 
act  of  bankruptcy  in  the  stat.  1  Jac.  1.,  viz.  the  lying  in  pri- 
son six  months  upon  an  arrest,  is  made  a  substantive  act 
of  bankruptcy,  independent  of  any  intent  of  the  party,  not 
being  in  the  context  connected  therewith.  These  words,  "  to 
the  intent  or  whereby"  literally  taken  in  their  disjunctive 
sense,  may  be  thought  to  import  that  a  beginning  to  keep 
house,  and  a  departing  from  the  dwelling-house),  and  any 
other  of  the  acts  specified,)  are  acts  of  bankruptcy,  whe- 
ther they  be  done  with  an  intent  to  delay,  or  be  merely 
productive  of  that  effect,  however  innocently  and  uninten- 
tionally they  may  have  happened  to  produce  it.  Upon  this 
construction  of  the  words  "  or  whereby,"  a  temporary  re- 
tirement and  privacy,  by  staying  in  a  man's  own  house, 
to  the  exclusion  of  strangers,  during  the  hours  of  sleep, 
or  refreshment,  or  during  a  period  of  sickness,  or  domes- 
tic affliction,  might  be  an  act  of  bankruptcy,  as  "  a  be- 
ginning to  keep  house  ;"  in  the  same  manner  as  going  abroad 
for  the  purpose  of  exercise,  business,  or  entertainment,  might 
also  be,  as  a  departing  from  the  dwelling-house  ;  if,  dur- 
ing any  of  those  periods,  a  creditor  called  in  vain  for  his 
debt.  It  hardly  needs  any  argument  to  prove  that  such  could 
not  have  been  the  intention  of  the  Legislature  :  and  if  it  could 
not,  the  words  "  or  whereby"  must  either  be  rejected,  or  un- 
derstood in  some  other  sense.  A  cure  for  this  difficulty  was 
sought  in  the  case  of  Fowler  v.  Paget,  7  T.  Rep.  509.  where  a 
creditor  had  left  his  dwelling-house  for  a  short  time,  in  order 
to  seek  and  secure  the  means  of  satisfying  his  creditors,  and 
with  no  purpose  of  delaying  them,  but  who  had  in  fact  by  his 
absence  occasioned  a  delay  to  some  of  them,  who  had  called 
for  payment  whilst  he  was  from  home.  Lord  Kenyon,  in  that 
case,  thought  that  "by  reading  the  word  "  and"  for  "or" 
"  in  the  stat.  1  Jac.  1.  c.  15.,  as  was  frequently  done  in  the 

"  construe- 
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(i  construction  of  legal  instruments  where  the  sense  requires  it,  1S08. 
"  all  difficulty  would  be  got  over."  And  indeed  the  difficulty 
of  the  particular  case  was  thereby  disposed  of;  for,  as  no  in- 
tention of  delay  existed  on  the  part  of  the  trader  who  departed  Liddell. 
from  his  dwelling-house,  both  the  circumstances,  which  a  co- 
pulative construction  of  the  words  required,  (if  that  were  the 
necessary  construction,)  could  not  take  effect  in  that  case  ;  and 
if  the  intent  of  the  departure  be  alone  considered  as  material, 
still  that  case  will  at  any  rate  have  been  well  decided  ;  although 
the  mode  of  solving  the  difficulty  which  was  resorted  to  on 
that  occasion  may  not  be  satisfactory.  The  objection  to  this 
construction,  which  requires  that  both  the  intent  and  the  con- 
sequence of  delay  should  concur,  in  order  to  constitute  the  act 
of  bankruptcy,  is,  that  the  bankruptcy  is  made  to  depend  not 
merely  on  the  acts  and  intents  of  the  bankrupt  himself,  how- 
ever clear  and  unequivocal  they  may  be  ;  but  upon  the  fortuitous 
coincidence  of  the  acts  of  other  persons  :  and  which  acts,  (in 
the  instance  particularly  of  a  departure  from  the  dwelling- 
house)  are  less  likely  to  concur  in  the  proportion  in  which  [  404  ] 
that  departure  is  most  notorious.  For  when  the  flight  of  an  in- 
solvent trader  from  his  house  of  trade  is. universally  known,  it 
is  not  likely  that  any  creditors,  by  uselessly  calling  for  pay- 
ment of  their  debts  at  such  a  time,  should  furnish  the  ordi- 
nary proof  of  delay,  which  arises  from  the  non-payment  of 
creditors  so  calling.  If  the  consequence  of  actual  delay  be 
necessary  to  perfect  every  one  of  the  several  acts  of  bankruptcy 
in  the  stat.  1  Jac.  1.  c.  15.,  which  precede  ths  words  "  to  the 
intent  or  whereby"  &c.  it  must  be  necessary  to  perfect  the  act 
of  making  a  fraudulent  conveyance^  which  is  one  of  them  ;  but 
inasmuch  as  a  fraudulent  conveyance,  shewn  to  be  such,  can- 
not in  law  have  the  effect  of  defeating  or  delaying  a  creditor; 
unless  the  making  such  a  conveyance  be  an  act  of  bankruptcy, 
consummated  by  the  intent  with  which  it  is  made,  it  can  never 
become  more  an  act  of  bankruptcy  by  any  thing  which  may 
happen  in  respect  to  it  afterwards.  And  indeed  it  has  never 
been  held  necessary,  in  proof  of  this  act  of  bankruptcy,  to  do 
more  than  to  prove  the  execution  of  the  deed,  under  such  cir- 
cumstances as  rendered  it  a  fraudulent  one  in  respect  of  credi- 
tors ;  without  going  on  to  shew  that  any  creditor  had  been  in 
fact  ever  delayed  or  defeated  thereby.  Indeed  the  fact  of  delay 
in  the  case  of  beginning  to  keep  house  is  usually  resorted  to  in 
Vot,.  IX.  D  d  evidence 
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against       *nere  given  in  evidence  to  shew  that  the  party  has  begun  to 
LinDELt.     keep  house :  and  it  is  from  mistaking  the  intended  effect  of 
this  evidence,  as  given  to  prove  actual  delay,  that  proof  of  ac- 
tual delay  can  be  required  where  the  act  of  bankruptcy  is  by 
departing  from  his  dwelling-house.     If  these,  and  other  incon- 

f  495  ]  veniences  which  might  be  shewn,  arise  from  construing  the 
word  or  for  and,  in  this  part  of  the  statute,  it  is  material  to 
consider,  whether  some  other  cure  in  point  of  construction  can- 
not be  applied  to  these  words,  and  whether  the  words  which 
follow  the  word  intent,  i.  e.  "  or  whereby"  may  not  by  a  small 
change  in  them  be  rendered  susceptible  of  another  sense,  more 
consistent  with  the  meaning  of  the  original  sentence  as  it  oc- 
curs in  the  stat.  13  of  Eliz.,  and  more  agreeable  to  the  general 
scope  and  object  of  the  bankrupt  laws.  If,  instead  of  "  or 
whereby"  the  sentence  should  be  read,  "  or  that  thereby,"  or 
"  that,"  (omitting  the  word  whereby,)  the  original  sense  of  the 
word  purpose,  in  the  stat.  13  Eliz.,  is  restored  ;  and  inasmuch 
as  it  would  neither  extend  or  narrow  the  meaning  of  the  imme- 
diately foregoing  word  intent,  it  would  leave  to  that  word  its 
full  operation  and  effect,  without  engrafting  upon  it  any  of  the 
inconveniences  already  observed  upon  as  resulting  from  the 
copulative  construction  suggested  in  the  case  of  Fowler  v.  Pad- 
gett.  Another  mode  of  considering  the  words  i(  to  the  in- 
tent" "  or  whereby ,"  as  meaning  the  same  thing,  is  this;  by 
referring  the  former  to  the  word  shall,  and  the  latter  to  the 
word  may  ;  i.e.  to  the  intent  that  the  creditors  shall  be  de- 
feated, or  whereby  they  may  so.  This  gives  the  words  the 
same  effect  as  intent  or  purpose  in  the  statute  of  Eliz.,  and  pre- 
vents this  act  from  operating  in  restriction  of  that,  which  it 
otherwise  would  do,  and  which,  as  may  be  collected  from  the 
title,  which  is  for  the  better  relief  of  creditors,  could  not  have 
been  intended.  It  would  be  a  superfluous  waste  of  time  to  ad- 
vert to  all  the  various  cases  which  have  been  cited  in  argument. 
The  latest  of  them  is  that  of  Hammond  and  Others,  Assignees  of 
Gadsden,  a  Bankrupt,  v.  Ilincks,  which,  having  been  tried 
at  Nisi  Prius,  before  the  present  Chief  Justice  of  the  Common 

[  496  ")  Pleas,  came  before  that  Court  upon  a  motion  for  a  new  trial, 
as  reported  in  5  Esp.  141.  In  that  case  the  Chief  Justice  is 
reported  to  have  laid  down  at  Nisi  Prius,  and  the  Court  of 

Common 
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Common  Picas,  in  refusing  to  make  the  rule  absolute,  must  l>c 
taken  to  have  agreed  with  him,  that  evidence  of  the  actual  de- 
lay of  a  creditor,  by  the  bankrupt's  leaving  his  house  to  avoid 
his  creditors,  was  not  necessary  to  constitute  an  act  of  bank- 
ruptcy. As  far  as  we  are  able  to  collect  what  was  the  opinion 
of  the  Court  of  Exchequer  upon  that  subject  from  the  state- 
ment made  to  us  of  what  passed  in  that  court  upon  the  motion 
for  a  new  trial,  in  King  v.  Bebb,  upon  Castell  and  PowclCs 
bankruptcy,  we  cannot  but  suppose  that  it  inclined  the  same 
way  with  that  of  the  Common  Pleas  in  the  case  of  Hammond 
v.  Ilincks.  Upon  the  authority  therefore  of  these  latter  cases, 
in  which  all  the  former  ones  were,  as  we  understand,  consi- 
dered :  as  indeed  they  have  been  by  us  upon  the  present  argu- 
ment; upon  the  sound  construction  of  the  statute  I  Jac.  1.  c.  15., 
explained  by  the  antecedent  statute  of  13  KHz.,  made  in  pari 
materia,  and  almost  in  iisdem  terminis  with  the  other,  except- 
ing only  what  appears  to  have  been  a  casual  and  unintended 
variation  in  the  phrase  of  a  particular  sentence;  as  well  as 
upon  the  reason  and  convenience  of  the  thing  ;  we  are  of  opi- 
nion that  Wahnslnj,  in  leaving  home  with  intent  to  delay  his 
creditors,  committed  an  act  of  bankruptcy,  although  no  credi- 
tors were  thereby  in  fact  delayed ;  and  that,  therefore,  the 
poslca  should  be  delivered  to  the  plaintiffs. 
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against 

Liuj>u.r,. 


Judgment  for  the  plaintiffs. 


Blanchard  against  Lilly  and  Others. 


The  King  against  Blanchard. 


[  407  ] 
Saturday^ 
May  '.8th. 

THE  above  cause  and  prosecution  for  a  misdemeanor  arising  An  award 
out  of  the  same  transaction,  as  well  as  other  causes,  were  tnat  certain 

referred  to  an  arbitrator,  under  a  rule  of  reference  of  all  matters  ' ..  0,1,\   l    . 
'  ii-  discontinued, 

in  difference  between  the  parties  ;  and  the  arbitrator  awarded  arKj  ca,  j, 

"in  favour  of  the  defendants  in  the  first  mentioned  cause;"  party  pay  his 

own  costs,  i3 
final  and 
good,  being  in  effect  an  award  of  a  stct processus. 
D  d  2  and 
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1808.        and  as  to  the  indictment,  "  that  the  verdict  of  acquittal  should 
-,    '  stand  :"  and    further,  "  that  each  of  the  parties  in  the  said 

I5LANCHARD  iii  ,  •  ,     •  ,     ,  ,     . 

azainst       causes  should  pay  his  or  their  own  costs,  and  also  their  costs 

Lilly       of  the  reference."     Then  reciting  that  two  other  causes  were 

and  Others,   depending,    one  of  Edwards   v.   Blanchard,  and  another  of 

^ING     Blanchard  v.  Edzcards  :  he  awarded  each  to  pay  his  own  costs, 
Q,advnst 
Blanchard.  an{^  a^so  n*s  own  costs  of  the  reference,  "  and  that  the  said 
actions  be  discontinued." 

Espinasse,  on  a  former  day,  had  obtained  a  rule  nisi  for 
setting  aside  the  award,  on  the  ground  that  an  award  to  dis- 
continue  an  action  was  bad,  because  it  did  not  make  a  final 
end  of  the  matter  in  difference  ;  for  it  did  not  prohibit  any  new 
action  to  be  brought :  and  he  cited  Tipping  v.  Smith  (a),  where 
an  award,  that  all  proceedings,  if  any,  depending  at  law, 
should  be  no  further  prosecuted,  was  held  ill,  as  not  being 
final.  And  also  1  Com.  Dig.  412.  Arbitrament  E.  15.  c;  An 
award  that  each  shall  be  nonsuited,  or  discontinue  his  action 
against  the  other,  is  not  good  ;  for  they  may  sue  de  woro,"  re- 
ferring to  1  Rol.  Abr.  252. 1.  50. 

[  498  ]  Lawes  and  Gurnet/  opposed  the  rule,  on  the  ground  that  the 
award  was  sufficiently  certain;  evidently  meaning  that  all  liti- 
gation should  cease  between  the  parties  upon  the  subjects  in 
difference  between  them  ;  and  they  referred  to  Lindsey  and 
Ashton's  case  (b),  where  the  award  was,  amongst  other  things, 
that  the  defendant  should  surcease  all  suits  depending  between 
the  plaintiff  and  him,  which  he  had  done  :  and  this  was  held 
good ;  and  the  plaintiff  recovered  on  the  arbitration-bond  for 
breach  of  another  part  of  the  award. 

The  Court  thought  the  award  intelligible  enough  ;  and  that 
the  arbitrator's  meaning  necessarily  to  be  implied  from  it  was, 
that  there  should  be  a  stet  processus  in  the  actions  pending : 
but  because  of  the  cases  cited,  which  might  have  misled  those 
who  applied  for  the  rule,  they  discharged  the  rule  without 
costs. 

(a)  2  Stra.  1024.  (h)  Godb.  255. 
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IIoskins  and  Another,  Assignees  of  Deigiiton  a  Bank-  Monday, 
rupt,  against  Duperoy.  3/«j/30th. 

THIS  was  an  action  for  money  had  and  received  by  the  Goods  sold 
defendant  to  and  for  the  use  of  the  bankrupt,  before   his  a,u^  deliver- 

bankruptcy,  and  for  money  had  and  received  to  the  use  of  the        u,>ou  an 

k        i      i       i  i  i    .       agreement  to 

assignees  alter  the  bankruptcy,  and  upon  an  account  stated  by  bepaidforhy 

the   defendant  with    the   assignees:*  to  which   the  defendant  a  present  bill 

pleaded  the  general  issue;  and  on   the   trial  at  Guildhall,  a  payable  at  a 

special  verdict  was  found,  which  stated,  that  Dewhton  before    i"  l 

iii  -ii  r  ■  "0eS   n0t 

his  bankruptcy  carried  on  the  trade  of  a  calico  printer  manu-  create  a  pre- 

facturer,  and  on  the  10th  of  March,  1805,  Ilamer  sold  to  him  sent  debt,  on 

goods  of  various  prices,  by  the  yard,  to  the  value  in  the  whole  w,,'ch  to 

of  greatly  more  than  100/.,  though   the  exact  amount  of  them  _•  ,•  acom" 
°  J  .  mission  ot 

in   money  was  never  ascertained,  nor  any  statement  thereof  bankrupt: 

rendered   to    Deighton  :  and  it  was  expressly  stipulated  and  "or  can  an 

agreed    between    them   at  the  time  of  the    contract  that  the  act,on  'or 

amount  of  the  price  should  be  paid  by  Deighton  to  Ilamer  in  ^°j  deHver- 

a  present  bill  of  exchange,  payable  in  two  months  from  the  time  ed  bemain- 

of  the  sale  and  delivery  of  the  goods;  and   no  other  contract  tainedbythe 

concerning  the   manner  of  payment  for  the  goods  was  agreed  ven(lor  be- 

i    ,  4\  tr  i  i.  i  -j   f      j.i       fore  the  time 

upon  between  them.     Ilamer  has  never  yet  been  paid  lor  the      }    n  the  bit 

goods  :  and  after  the  sale  and  delivery  thereof  as  before  stated,  agreed  to  be 

but  before  the  expiration  of  two  months  from  such  sale  or  de-  given  would 

livery,  viz.  on  the  26th  of  March,  1S05,  Deighton  committed  ,Klve  become 

an  act  of  bankruptcy,  by  departing  from  his  dwelling-house     .,  '    ^ 

with  intent  to  delay  his  creditors,  and   whereby  certain  of  his  contract 

creditors    were   delayed  (a)  :    and  thereupon   Ilamer,  on  the  would  be  no 

2l2d  of  April  1805,    petitioned  the  Chancellor  for  a  commission  lonSer  e^e". 

of  bankrupt  to  issue    against  Deighton,    in  which  petition  he  ...         such 

stated  that  Deighton  was  indebted  to  him  in  100/.     and  up-  executory 

wards  for  goods  sold  and  delivered;    meaning  the  goods  sold  contract,  if 

no  such  bill 
payable  at  a  future  day  be  actually  given  to  secure  it,  found  a  good  petitioning  credi- 
tor's debt  within  the  statutes  7  Geo.  1.  c.  31.  s.  Land  5  Geo.  2.c.  30.  s.  '22.  which  are 
contined  to  debts  due  on  bills,  bonds,  promissory  notes,  and  other  personal  uritten 
securities  of  the  like  sort,  payable  at  a  future  day  ;  which  alone  by  the  latter  statute 
are  made  available  to  found  a  good  petitioning  creditor's  debt.  *[  499  ] 

(a)  The  actual  delay  of  a  creditor  is  not  necessary  to  constitute  the 
act  of  bankruptcy,  if  the  trader  departed  from  his  dwelling-house  with 
that  intent.      I  kit  ante,  Robertson  v.  Liddell. 

and 
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1808.        and  delivered  as  aforesaid  on  the  19th  of  March:  upon  which 
TT  a  commission  of  bankrupt  issued  against  Deigrhton,  dated  the 

JlOSKINS 

against       ^s*  of  Mat/,  1805,  and  he  was  declared  to  be  a  bankrupt,  and 

DupEiioy.    the  plaintiffs  were  chosen  *his  assignees,  and  an  assignment 

*  [  500  ]     made  to  them  of  his  effects,  and  they  afterwards  brought  this 

action.       And  the   question   was,  Whether   the   commission 

founded  upon  such  petitioning  creditor's  debt  were  good  ?     If 

it  were,  the  jury  assessed  the  plaintiff's  damages  at  22951. 

This  case  was  argued  by  Yates  for  the  plaintiffs,  and 
Marry  at  for  the  defendant ;  but  as  all  the  points  made  in  ar- 
gument, and  the  authorities  cited  bearing  upon  them,  were 
brought  in  review  in  the  judgment  of  the  Court,  it  is  not  ne- 
cessary to  state  them  here.  After  time  taken  to  advise  on 
the  case, 

Lord  Ellexborougii,  C.  J.  now  delivered  the  opinion  of 
the  Court.  After  stating  the  pleadings,  and  the  facts  found  by 
the  special  verdict — 

On  this  special  verdict  the  single  question  is,  Whether  at 
the  time  of  the  act  of  bankruptcy,  vh.  on  the  2Gth  of  March , 
1805,  Hamer,  the  petitioning  creditor,  were  in  point  of  law  a 
good  petitioning  creditor;  he  having  only  seven  days  before, 
viz.  on  the  19th  of  March,  1805,  sold  and  delivered  goods  to 
the  bankrupt  to  the  value  of  more  than  100/.,  though  the  exact 
amount  had  not  been  ascertained,  under  an  express  contract 
that  such  goods  should  be  paid  for  by  a  present  bill  at  two 
months  from  the  time  of  such  sale  and  delivery.  Observe, 
that  no  such  bill  had  been  given  or  demanded  ;  and  that 
the  two  months  were  not  expired,  either  at  the  time  of  the 
act  of  bankruptcy,  or  of  the  issuing  of  the  commission.  The 
case  on  the  part  of  the  plaintiffs,  the  assignees,  has  been  argued 
on  two  grounds  :  first,  That  by  the  sale  and  delivery  of  the  goods 
a  present  debt  was  created  from  the  buyer  Deighton  to  the 
seller  llamcr.  Secondly,  If  that  be  not  so,  that  it  is  within 
[  £01  ]  the  statute  7  Geo.  1.  c.  31.  a  debt  proveable  under  the  com- 
mission, and  barred  by  the  certificate  ;  and  by  stat.  5  Geo.  2. 
c.  30.  a  good  petitioning  creditor's  debt.  As  to  the  first 
ground;  the  verdict  states  the  terms  of  the  contract  under 
which  the  goods  were  sold,  viz.  "  that  they  should  be  paid  tor 
by  u  present  bill,  payable  in  two  months  from  the  time  of  such 

sale 
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sale  and  delivery."  and  in  fact  default  had  not  been  made  in         1KOS. 

giving  such  bill ;    for  the  amount  for  which  the  bill  was  to  l>e         

given  does  not  appear  to  have  been  ever  ascertained  ;    nor  was  0S.KI 

i         mi  it     i  against 

the  bill  ever  called  for  or  demanded.     But  independent  of  this     Dlilkuy. 

last  observation,  it  is  now  settled  by  the  two  cases  alluded  to  in 
the  argument,  Mussen  v.  Price  (a)  in  this  Court,  and  Duttoti  v. 
Solomonson  (h)  in  the  Court  of  Common  Pleas,  that  where 
goods  are  sold  upon  a  certain  credit,  to  be  paid  for  by  a  bill 
payable  at  a  future  day,  the  vendor  cannot  maintain  an  action 
for  the  goods  sold  until  the  time  is  arrived  at  which  the  bill 
would  become  due;  because  by  the  contract  the  goods  are  not 
to  be  paid  for  till  that  time.  And  the  same  doctrine  is  fully 
recognized  by  the  more  recent  case  in  the  Common  Pleas,  of 
Brooke  and  Others  v.  White  (c),  where  the  Court  held  that 
after  the  expiration  of  the  time  which  the  bill  would  have  had 
to  run,  which  by  the  terms  of  the  contract  was  to  have  been 
given  in  payment  for  the  goods,  the  seller  might  bring  his 
action  for  goods  sold  and  delivered ;  the  contract  being  then  no 
longer  executory  :  the  present  Chief  Justice  and  the  other 
Judges  of  the  Court  of  Common  Pleas  expressly  admitting  the 
distinction  established  by  the  former  cases,  that  before  the  ex- 
piration of  the  time  on  the  bill,  such  action  for  the  goods  sold 
and  delivered  could  not  be  maintained.  On  this  first  ground 
we  are  therefore  of  opinion,  that  at  the  time  of  the  act  of  bank- 
ruptcy, and  of  the  commission  sued  out,  there  was  not  a  pre- 
sent debt  owing  from  the  bankrupt  to  Ilamer  created  by  the  [  502  ] 
sale  and  delivery  of  the  goods. 

And  this  brings  the  case  to  the  second  ground,  on  which  it 
has  been  argued  on  behalf  of  the  plaintiffs,  the  assignees  ;  viz. 
Whether  this  be  not  a  good  petitioning  creditor's  debt  within 
the  stats.  7  Geo.  I.  c.  31.  and  5  Geo.  c2.  c.  30.  This  question 
depends  on  the  construction  of  the  1st  section  of  the  stat. 
7  Geo.  1.  and  the  22d  section  of  the  stat.  5  Geo.  !2.  The  pre- 
amble of  the  first  of  those  statutes  recites  the  mischief  or  doubt 
which  existed  :  "  Whereas  merchants  and  traders  have  been 
"  obliged  to  sell  and  dispose  of  their  goods  and  merchandizes 
"  to  such  persons  as  have  occasion  for  the  same  upon  trust  or 
"  credit,  and/o  take  bills,  bonds,  and  promissory  notes,  or  other 

(a)  4  East  147.     (b)  3  Bus.  §  Pull.  582.     (c)   1  Nezc  Rep.  330. 

"  personal 
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[  503  ] 


"personal  securities,  for  their  monies  payable  at  the  end  of 
"  three,  four,  or  six  months,  or  other  future  days  of  payment ; 
"  and  the  buyers  of  such  goods  becoming  bankrupts,  before 
tl  the  money  upon  such  bonds,  notes,  or  other  securities  became 
"payable,  it  hath  been  a  question  whether  such  persons  giving 
"  credit  on  such  securities  should  be  let  in  to  prove  their  debts  : 
"  for  remedy  enacts,  That  all  persons  who  have  given  credit, 
"  or  at  any  time  hereafter  shall  give  credit,  on  such  securities  as 
"aforesaid,  upon  a  good  and  valuable  consideration,  bond  fide, 
"for  any  sum  of  money,  or  any  matter  or  thing  whatsoever, 
"  which  is  or  shall  be  due  or  payable  at  or  before  the  time  of 
"such  person  becoming  bankrupt,  shall  be  admitted  to  prove 
"  his  or  her  several  and  respective  bills,  bonds,  notes,  or  other 
"  securities,  promise,  or  agreements  for  the  same,  in  the  like 
"  manner  as  if  they  were  made  payable  presently,  and  not  at  a 
"future  day."  Section  3.  Provides  that  no  such  creditor  shall 
be  deemed  or  taken  to  be  a  sufficient  creditor,  for  or  in  respect 
of  such  debt,  to  petition  or  join  in  any  petition  for  the  obtaining 
or  suing  forth  any  commission  of  bankrupt,  until  such  time  as 
such  debt  shall  become  actually  due  and  payable.  The  22d 
section  of  the  stat.  5  Geo.  2.,  which  repeals  the  above  mentioned 
proviso  of  the  stat.  7  Geo.  1.,  and  enables  creditors  on  secu- 
rities due  at  a  future  day  to  be  petitioning  creditors  for  a  com- 
mission of  bankrupt,  recites  the  former  act  of  7  Geo.  1.  in  these 
words  :  "Whereas  by  an  act  made  in  the  7th  year  of  his  late 
majesty  persons  taking  bills,  bonds,  promissory  notes,  or  other 
personal  security  for  their  money,  payable  at  a  future  day,  (not 
saying  promise  or  agreement  for  the  same,)  are  enabled  to  prove 
their  debts  under  a  commission  of  bankrupt ;  but  not  to  pe- 
tition for  or  join  in  petitioning  for  any  new  commission  :  which 
having  been  found  inconvenient;  now  it  is  hereby  enacted,  that 
so  much  of  the  said  act  as  disables  any  such  person  from  peti- 
tioning for  a  commission  is  hereby  repealed ;  and  it  shall  be 
lawful  hereafter  for  such  person  to  petition  for  any  such  com- 
mission, any  thing  in  the  said  act  contained  to  the  contrary  not- 
withstanding." It  is  observable  that  this  clause,  on  which  the 
right  of  such  creditor  to  petition  for  a  commission  alone  rests, 
mentions  only  persons  taking  bills,  bonds,  notes,  or  other  per- 
sonal security,  payable  at  a  future  day  ;  and  although  it  refers  to 
the  former  act,  and  may  be  said  to  enable  such  creditors  to  petition 

for 
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for  a  commission,  as  by  the  former  act  were  enabled  only  to         1808. 

prove  their  debts  under  a  commission  ;  still  it  shews  the  souse      ,. 

.  Hopkins 

which  the  Legislature  put  on  the  former  act,  and  is  a  legislative       against 

construction  of  that  act ;   namely,  that  such  creditors  only  were     J)t  puioy. 

intended  as  had  bills,  bonds,  notes,  or  securities,  of  the  like  sort,      [  504  ] 

payable  at  a  future  day.  And  such  appears  to  have  been  the  con- 
struction adopted  by  the  different  courts  in  Westminster  Hall. 
Ld.  Ch.  Just.  Lee,  at  Nisi  Prius,  in  Swaine  v.  De  Mattos(a), 
and  the  Court  of  King's  Bench,  in  Pattison  v.  Bankes  (b),  con- 
sidered the  stat.  7  Gen.  1.  as  explained  by  stat.  5  Geo.  2.,  and 
as  relating  to  written  securities ;  though  the  question  in  those 
cases  was  not  respecting  the  right  of  a  creditor  for  goods  sold, 
payable  by  bill  at  a  future  day,  and  where  no  bill  or  security 
had  been  i;iven  ;  but  whether  the  securities  were  con  lined  to 
securities  for  goods  sold  in  the  course  of  trade :  and  they  held  a 
creditor  by  bond  or  bill,  payable  at  a  future  day,  to  be  within 
the  act ;  although  such  bond  or  bill  were  not  for  good-;  sold  in 
the  course  of  trade.  Such  was  the  opinion  of  Ld.  Chancellor 
King,  in  the  case  Ex  parte  The  East  India  Company  (c)  ;  and 
the  Court  of  Common  Pleas,  in  the  time  of  Lord  Chief  Jui-tice 
Wilmot,  in  Chilton  v.  Whiffin{d),  and  in  Goddard  v.  Vunder- 
heyden  (e),  understood  the  statute  in  the  same  sense,  as  extend- 
ing only  to  written  securities  ;  although  that  was  not  in  either 
of  the  cases  the  point  immediately  in  judgment.  A  case  was 
also  mentioned  at  the  bar,  as  having  been  ruled  at  Nisi  Prius 
at  Guildhall,  before  Mr.  Justice  Roolce,  {Cox  and  Another, 
Assignees  of  Key,  a  Bankrupt,  v.  Cripps,)  where  he  nonsuited 
the  assignees,  on  the  ground  that  the  debt  of  the  petitioning 
creditor,  or  at  least  a  part  of  it  necessary  to  make  up  100/., 
arose  from  goods  sold  and  delivered  upon  a  credit  which  was 
not  expired  at  the  time  of  the  commission  ;  and  no  motion  was 
afterwards  made  in  the  Court  of  Common  Pleas  to  set  aside 
that  nonsuit.  And  some  of  the  Judges  of  this  Court  so  ex-  [  505  ] 
pressed  their  understanding  of  the  statutes  in  the  late  case  of 
Parsloro  v.  Dearlove  (/).  We  are  aware  that,  in  the  case  of 
Henbest  and  Others  v.  Brown  (g),  Lord  Kenyan,  at  Guildhall ^ 
said,  that  the  inclination  of  his  mind  was,  that  all  debts  what- 

(a)   2S(ra.  1211.  (b)  Coicp.  540.  (c)  lJ  P.  Wins.  '6'Jb. 

(f/)  3  IVits.  13.  (6-)  3  IVils.  '16l>.       (J)  4  East  138. 

(-)  Pcakc's  S.  P.  Cas.  54. 

ever. 
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ever,  though  not  due,  were  sufficient  to  support  a  commission; 
and  that  the  act  was  not  coniined  merely  to  bonds,  notes,  and 
bills.  But  the  evidence  there  did  not  raise  the  point,  and  the 
matter  was  no  further  discussed.  And  a  short  time  before,  in 
Cochran  v.  Love,  (shortly  noticed  in  Cooke's  Bank.  Laws,)  Lord 
Kenyon  is  reported  to  have  intimated  the  like  opinion  at  Guild- 
hall. The  respect  due  to  any  intimation  of  opinion  of  that  very 
learned  Judge  has,  as  it  ought,  made  us  pause,  and  examine 
the  statutes  with  attention,  and  the  cases  in  which  they  have 
been  brought  under  consideration  of  the  Courts.  And  on  the 
words  of  the  acts  themselves,  we  think  the  intention  of  the  Le- 
gislature seems  plain,  to  confine  the  power  of  petitioning  for  a 
commission  of  bankrupt  to  such  creditors,  where  the  debts  are 
due  at  a  day  to  come,  as  have  written  securities  payable  at  a 
future  day  :  and  such  construction  seems  to  be  confirmed  by 
the  greater  weight  of  authorities  which  1  have  noticed.  We 
are  therefore  of  opinion  that,  on  the  facts  found  by  this  special 
verdict,  there  does  not  appear  a  sufficient  petitioning  creditor's 
debt  to  support  the  commission  of  bankrupt  which  has  been 
sued  out  against  Deighlon  ;  and  the  plaintiffs,  who  found  their 
title  to  recover  in  this  action  as  assignees  under  such  commis- 
sion, have  not  such  title.  The  consequence  is,  that  judgment 
must  be  entered  for  the  defendants. 


Cuming  against  Brown. 
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Monday, 

Mat)  30lh. 

Theproperty  T  I  MIIS  was  an  action  of  trover  against  the  Captain  of  a  ship 

of  goods  pas-     _fl_    who  had  signed  bills  of  lading  for  some  pipes  of  wine  which 

ses  by  the  j  ^  ^  originally  consigned  by  Jean  of  Jersey,  (the  real  de- 
mdorsement  »  •>  J>    .        ■;  ,  ,      ,  .  , 

and  delivery  fendant  in  the  cause)  to  Maine  of  London,  and  by  him  conveyed, 

of  the  bill  of  by  indorsement  of  the  bill  of  lading,  to  the  plaintiff,  for  a  valu- 
lading  by  the  aDie  consideration.  The  invoice  of  the  wines,  which  stated 
TxSerboll  that  the>'  had  been  bouShtfor  account  o/E.  Maine,  of  London, 
fide  for  a  va-  . 

luable  consideration,  and  without  collusion  with  the  consignee,  although  the  in- 
dorsee knew  at  the  time  that  the  consignor  had  not  received  money-payment  for  his 
goods,  but  had  taken  the  consignee's  acceptances,  payable-  at  a  future  day,  not 
then  arrived  :  and,  after  such  assignment  of  the  bill  of  lading,  the  consignor  can- 
not iton  the  "oucb  in  transitu  upon  the  insolvency  of  the  original  consignee. 

J  wat? 
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Ci  mini; 
against 


was  transmitted  to  Maine  by  Jean,  in  a  letter  of  the  31st  of  l«OH 
December,  1806';  and  in  another  latter,  of  the  17th  of  Feb., 
1807,  Jean  transmitted  the  hill  of  lading  for  the  same:  at  the 
foot  of  the  invoice  was  written,  "payable  in  hill  on  London, at  Uuuwn 
three  months  from  the  20th  December  (1806),  and  marked  with 
Maine's  initials."  The  hill  of  lading,  signed  by  the  defendant, 
bore  date  "Jersey,  11th  Feb.  1807,"  and  expressed  that  the 
wine  was  to  be  "shipped  by  P.  Jean,  on  board  the  Britannia," 
and  "  to  be  delivered  to  E.  Maine  or  his  assigns,  he  or  they 
paying  freight :  with  liberty  to  stop  at  Guernsey."  Jean  drew 
a  bill  upon  Maine  for  the  value  of  these  goods,  dated  20th 
December,  1806,  at  three  months;  which  bill,  due  23d  of  March, 
1807,  was  accepted  by  Maine;  and  on  the  23d  of  February, 
1807,  Maine  indorsed  the  bill  of  lading  in  question  to  the 
plaintiff,  for  full  and  valuable  consideration  ;  and  absconded 
about  April,  and  has  not  since  been  heard  of;  leaving  his  ac- 
ceptance unpaid.  The  goods,  which  were  first  taken  to  Guern- 
sey, arrived  at  I.jondon  about  the  beginning  of  June,  and  were 
demanded  by  the  plaintiff  of  the  defendant,  who  refused  to  de- 
liver them,  having  been  indemnified  by  the  agent  of  Jean  the  [  607  j 
consignor,  who,  on  notice  of  the  absconding  and  insolvency 
of  Maine,  claimed  to  stop  them  in  transitu.  There  were  other 
transactions  both  of  goods  and  bills  between  Maine  and  Jean, 
before  and  during  the  time  of  the  transaction  in  question.  On 
the  part  of  the  defendant,  the  answer  of  the  plaintiff  to  a  bill 
in  Chancery,  filed  by  Brazen  and  Jean,  was  read,  whereby  it  ap- 
peared that  on  the  23d  February,  1807,  the  plaintiff,  being  then 
a  creditor  of  Maine^s  for  about  500/.  for  goods  before  sold  to 
him,  applied  for  payment,  when  Maine  requested  a  further  ad- 
vance of  1300/.,  and  proposed  as  a  security  for  the  payment  of 
both  sums  to  indorse  and  deliver  over  to  him  the  bill  of  lading 
in  question  ;  which  was  agreed  to,  and  the  indorsement  made 
accordingly  :  and  the  plaintiff  thereupon  gave  Maine  his  ac- 
ceptances to  the  amount  agreed  upon,  payable  some  at  two,  others 
at  three  months,  which  have  been  since  duly  paid.  That  Maine 
it  the  same  time  shewed  the  plaintiff  the  letter  from  Jean,  which 
inclosed  the  bill  of  lading  of  the  wines,  (from  which  it  was  to  be 
collected  that  there  were  mutual  dealings  between  Jean  anil 
Maine,  and  that  the  wines  were  shipped  on  Maine's  own  ac- 
count, and  not  as  factor).     That  it  was  agreed  between  the 

plaintit1. 
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1808.         plaintiff*  and  Maine,  that  the  plaintiff  should  beat  liberty  to 
„~~  insure  the  cargo  for  the  benefit  of  both  ;  which  was  accordingly 

against       done.     The  plaintiff  also  denied  by  his  answer  to  his  know- 
Bkown.      ledge  or  belief  that,  at  the  time  when  the  bill  of  lading  was  so 
indorsed  and  delivered  to  him  by  Maine,  the  latter  had  stopped 
payment,  or  was  unable  to  pay  his  debts,  or  was  under  any  pe- 
cuniary difficulties,  or  that  he,  the  plaintiff,  had  any  know- 
ledge, belief,  or  suspicion,  of  his  insolvency.    "  That  the  plain- 
tiff understood  and  believed,  at  that  time,  that  the  pipes  of  wine 
[  508  ]      in  question  had   been  sold  to  and  purchased  by  Blaine  in  the 
course  of  trade  ;  and  that  although  the  plaintiff  was  aware  that 
they  had  not  then  been  actually  paid  for  by  Maine,  or  by  any 
other  person  ;  yet  he  concluded  that  the  same  would  be  paid  for, 
or  credit  given  to  Jean  by  Maine  in  the  course  of  their  business 
together.     That  he,  the  plaintiff,  then  understood  and  believed 
that  a  running  account  subsisted  between  Jean  and  Blaine,  and 
that  they  were  in  the  habit  of  supplying  each  other  with  goods 
of  different  kinds  :  and  that  Jean  usually  drew  bills  of  exchange 
upon  Blaine,  at  different  times,  to  the  amount  in  which  Blaine 
was   indebted  to   him  for  goods  supplied."     And  the  plaintiff 
further  denied  that,  at  the  time  when  the  bill  of  lading  was  in- 
dorsed or  delivered  to  him,  he  knew,  or  believed,  or  suspected, 
or  had  any  reason  to  know,  &c.  that  Blaine  would  be  unable  to 
pay  for   the   same.     And  he  also   denied  obtaining  the  bill  of 
lading  by  collusion   with  Blaine.     It  was  then  objected  at  the 
trial  that  it  appeared  by  the  plaintiff's  answer  that  he  knew  at 
the  time  he  received  the  bill  of  lading  that  Jean,  the  consignor, 
had  not  been   paid  for  the  goods,  and  therefore  upon  the  au- 
thority of  Salo?nons  v.  Nissen  (a),  that  the  assignee  of  the  bill  of 
lading  took   it  subject  to  the  consignor's  right  of  stopping  the 
goods  in  transitu,  in  case  of  the  insolvency  of  the  consignee  be- 
fore payment.    And  Ld.  Ellenborough,  C.  J.,  left  it  to  thejury 
to  consider  whether  the  indorsement  were  made  by  Blaine  to 
the  plaintiff  for  a   valuable  consideration,  and  whether  he  had 
then  notice  of  any  circumstance  which  ought  in  fairness  to  have 
prevented  his  taking  it :  and  under  this  direction  thejury  found 
a  verdict  for  the   plaintiff.     In   the  last  term  a  new  trial  was 
moved  for,  on  the  ground  that  the  indorsee  of  the  bill  of  lading 
[  609   1      having  actual  notice  of  the  non-payment  for  the  goods  by  the 

(a)  2  Term  Rq>.  674. 

con- 
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consignee  to  the  consignor,  was  thereby  placed  in  the  same  si-         Ittos. 
tuation  as  the  original  consignee  himself,  and  subject  to  all  the 
legal  and  equitable  rights  of  the  consignor  against  such  con-        a«ainst 
signee,  and  consequently  subject  to  the  consignor's  right  to      Hkown. 
stop  the  goods  in  transitu  on  the  insolvency  of  the  consignee  ; 
although  the  bill  of  lading  had  been  indorsed  and  delivered  to 
the  plaintiff  for  a  valuable  consideration  :  and  the  case  of  Sa- 
lomons v.  Nissen(a)  was  particularly  relied  on. 

Garrozc,  Park,  and  Tadd/y,  shewed  cause  on  a  former  day 
against  the  rule  for  a  new  trial ;  and  insisted  that  though  the 
plaintill',  who  was  a  creditor  of  J\ I aine^ 's,  knew  that  (he  goods 
had  not  been  paid  for  at  the  time  when  the  bill  of  lading  was 
indorsed  to  him  hy  Maine,  yet  he  also  knew  that  they  had  been 
consigned  to  Maine  on  his  own  account,  and  not  as  factor 
merely  ;  and  that  he  had  accepted  bills  drawn  on  him  by  Jean, 
the  consignor,  for  the  value  of  the  goods  in  the  regular  course 
of  business,  which  he  had  no  reason  to  think  would  not  ho 
paid  when  due.  lie  then  took  the  indorsement  of  the  lull  of 
lading,  bond  fide,  for  a  valuable  consideration,  without  notice 
of  Maine's  impending  insolvency,  and  without  any  intent  to 
aid  Maine  in  defrauding  Jean  the  consignor.  'Phis  trans- 
action, therefore,  stands  on  the  authority  of  JJekbarrozv  v. 
Maso7i  (I)),  where  it  was  ultimately  decided,  and  it  cannot 
now  be  called  in  question,  that  the  indorsement  and  delivers-  [  5,t^  1 
of  a  bill  of  lading,  bond  fide,  transfers  the  legal  property  of 
the  goods  to  the  indorsee,  so  as  to  devest  the  right  of  the  con- 
signor to  stop  them  in  transitu.  There  Freeman,  the  con- 
signee, never  paid  Turing  the  consignor,  for  the  goods,  but 
had  only  accepted  bills  for  the  amount  drawn  on  him  by 
Turing,  which  were  running  at  the  time  when  Freeman  in- 
dorsed the  bill  of  lading  to  Lickbarrow,  for  a  valuable  consi- 


(«)  2  Term  Rep.  674. 

(b)  2  Term  Rep.  63.  I  //.  Blac.  357.  2  H.  Blac.  211.  5  Term 
Rq>.  367.  683.  and  6  East,  20,  which  last  collects  all  the  prior  au- 
thorities in  a  note.  It  was  also  proved  by  the  record  of  Haile  v. 
Smith,  in  Error,  1  Bos.  &>  Pull.  563.,  that  by  the  custom  of  merchauts 
bills  of  lading  made  out  to  the  order  of  the  shipper  or  his  assigns  are 
negotiable,  and  transferable  by  the  shipper's  indorsement,  which  ye^ts 
rhe  property  of  thei;oods  therein  named  in  the  indorsee*. 

deration. 
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180S.         deration,  and  which  acceptances  were  afterwards  dishonoured. 
r,  The  legal  title  then  of  the  indorsee  of  a  bill  of  lading  can  only 

CCMING  i.i!  i  i  ,  i 

against  "e  impeached  on  the  ground  ot  traud  ;  and  that  was  the  ground 
Brown.  on  which  both  the  cases  of  Wright  v.  Campbell  (a),  and  Salo- 
mons v.  Nissen(b),  went.  The  former  was  the  case  of  an  as- 
signment by  a  mere  factor,  without  authority,  and  with  strong 
suspicion  of  collusion  on  the  part  of  the  assignee.  The  latter 
was  either  a  case  of  collusion  between  the  consignee  of  the 
goods  and  his  indorsee  of  the  bill  of  lading,  who  had  notice 
that  the  goods  had  not  been  paid  for,  or  at  least  it  was  a  case 
of  partnership  between  them  ;  in  which  view  the  latter  was  to 
be  taken  to  stand  in  the  shoes  of  the  former  with  respect  to  the 
consignor,  who  had  not  been  paid  for  his  goods,  and  who, 
therefore,  according  to  all  the  cases,  had  a  right  to  stop  them 
in  transitu.  But  all  the  Court  there  assented  to  the  doctrine 
oiJLickbarrow\.  Mason.  [Bai/ley,  J.,  It  was  part  of  the  agree- 
ment in  Salomons  v.  JYisscn,  that  Salomons  should  stand  in  the 
place  of  the  original  consignee,  and  pay  the  consignor.]  There 
could  have  been  no  question  in  any  of  the  cases  as  to  the  con- 
signor's right  of  stopping  in  transitu  if  nothing  short  of  actual 
payment  by  the  consignee  could  have  devested  the  right :  but 
[  511  ]  the  property  of  goods  passes  to  the  vendee  by  the  mere  con- 
tract of  sale,  according  to  Hind  v.  Whitehouse  (c) ;  and  by 
Shcp.  Touch.  2C22.  If  the  sale  be  for  ready  money,  the  vendor 
has  a  lien  on  the  goods  till  the  money  is  paid  ;  but  not  if  the 
sale  be  upon  credit  till  a  future  day.  So  here  where  the  sale 
was  upon  the  credit  of  acceptances,  to  be  given  payable  at  a 
future  day,  the  vendor  had  no  lien  after  such  acceptances 
given.  It  appears  then,  that  so  far  from  the  plaintiff  having 
had  notice,  in  any  fraudulent  sense,  that  the  goods  had  not  been 
paid  for  at  the  time  he  took  the  assignment  of  the  bill  of  lad- 
ing, he  had  express  notice  that  Maine  had  at  that  time  com- 
plied with  the  terms  of  the  contract  of  sale,  by  having  given  the 
consignor  his  acceptances  then  running,  upon  the  credit  of 
which  the  consignor  was  content  to  part  with  the  property  of 
the  goods  to  Maine.  And  as  this  is  the  common  course  of 
dealing  with  respect  to  foreign  consignments,  to  determine 
against  this  plaintiff's  right  to  hold  the  goods  would  be  in  ef- 

O)  4  Burr.  2046.  (i)  2  Term  Rep.  674. 

(c)  7  East  55S. 

feet 
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feet  to  determine  that  hills  of  lading,  though  transferable  by        1808. 
law,  should  no  longer  be  transferred  :   for  if  questions  of  equity, 
as  between  the  consignor  and  consignee,  are  to  be  entered  into  ,  .'   ' 

against  a  bond  fide  indorsee  of  the  bill  of  lading,  there  can  be       Burnt  v. 
no  safety  in  taking  such  a  security,  as  there  is  if  the  legal  title 
untouched  by  fraud  is  to  prevail. 

The  Attorney  General,  Topping,  and  Bailey,  contra,  relied 
upon  the  fact,  that  the  plaintiff  knew  at  the  time  he  took  the 
indorsement  of  the  bill  of  lading  that  the  goods  had  not  been 
paid  for,  as  distinguishing  this  from  the  case  of  lAckbarroxo  v. 
Mason  ;  though  they  admitted  that,  if  their  objection  prevailed, 
it  would  tend  to  narrow  very  much  the  doctrine  supposed  to 
be  there  laid  down  as  to  the  general  negotiability  of  bills  of  [  :>vi  ] 
lading.  But  they  contended  that  it  had  been  so  narrowed  in 
the  case  of  Salomons  v.  JVissen  (a).  The  intention  of  forward- 
ing the  bills  of  lading  before  the  goods  originally  was,  not  to 
enable  the  consignee  to  assign  them  away  without  payment, 
but  to  put  him  in  a  condition  to  claim  them  on  their  arrival. 
The  bill  of  lading  in  itself  is  nothing  more  than  undertaking 
by  the  Captain  to  deliver  the  goods  to  the  order  of  the  shipper; 
and  it  is  hard  enough  upon  him,  whose  right  to  stop  in  tran- 
situ in  case  of  the  insolvency  of  his  consignee  is  acknowledged 
on  all  hands,  that  such  right  can  in  any  case  be  devested  by  the 
consignee's  assignment,  without  notice  that  the  goods  have 
not  been  paid  for  :  but  it  has  never  yet  been  decided  that  the 
assignee,  having  that  notice  at  the  time,  acquires  by  the  as- 
signment a  better  and  more  indefeasible  title  than  the  person 
from  whom  he  received  it  :  on  the  contrary,  in  Salo?nons  v. 
Nissen,  the  fact  of  such  knowledge  by  the  assignee  was  held  to 
take  the  case  out  of  the  rule  of  Lickbarrow  v.  Mason,  and  to 
subject  him  to  the  consignor's  right  of  stopping  in  transitu. 
No  other  fraud  was  or  could  be  imputed  to  the  plaintiff  in  that 
case  than  what  arose  out  of  his  knowledge  that  the  goods  had 
not  been  paid  for  ;  for  he  himself  had  actually  given  a  valu- 
able consideration  for  them  to  the  consignee  ;  and  the  opinion 
of  each  of  the  Judges  was  founded  on  that  circumstance.  With 
this  limitation  the  rule  established  in    Lickbarrow  v.  Mason, 

(a)  2  Term  Rep.  674. 
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as  to  the  negotiability  of  bills  of  lading,  will  become  more  use- 
ful and  equitable.  While  every  person  must  be  taken  to  know 
that  a  bill  of  lading  is  transferable,  he  must  also  be  taken  to 
know  that  the  vendor  has  a  right  to  stop  the  goods  in  transitu 
if  he  have  not  been  paid  for  them  :  but  whether  he  have,  or 
have  not,  may  not  be  known.  As  against  the  consignee  who 
has  such  knowledge,  the  consignor  may  stop  the  goods  in 
transitu  :  then,  if  his  assignee  have  the  same  knowledge  at  the 
time  he  takes  the  assignment,  how  does  his  case  differ,  injus- 
tice and  reason,  from  that  of  the  original  consignee  ?  and  if 
it  be  the  same,  though  the  present  legal  property  may  still 
pass  by  the  assignment,  it  will  still  be  subject  to  the  con- 
signor's contingent  legal  right  of  stoppage.  But  if  the  as- 
signee take  the  bill  of  lading  without  knowing  the  state  of  the 
account  between  the  consignor  and  consignee,  then  his  pre- 
sent legal  title  will  prevail  against  the  contingent  right  of 
the  consignor.  In  this  view  alone  the  two  rights  will  not  be 
inconsistent  or  contradictory  :  but,  without  this  restriction,  the 
right  of  stopping  in  transitu  will  be  rendered  nugatory  ;  and 
whenever  the  occasion  has  called  for  it,  the  general  rule  has 
been  laid  down  with  this  qualification. 

Curia  adv.  vult. 


[  M4] 


Lord  Ellenborough,  C.  J.,  now  delivered  the  judgment 
of  the  Court.  After  stating  the  facts,  and  the  questions  sub- 
mitted to  the  jury,  with  their  finding — 

The  question  is,  Whether  the  indorsement  of  the  bill  of  lad- 
ing in  this  case  passed  the  property  of  the  goods,  the  plaintiff  hav- 
ing notice  that  the  goods  had  not  been  paid  for  in  money?  It 
must  be  taken  to  have  been  found  that  the  indorsement  was, 
bond  fide,  for  valuable  consideration,  and  without  notice  of  any 
circumstance  which  ought  in  fairness  to  have  prevented  the 
plaintiffs  taking  it ;  unless,  indeed,  notice  that  the  goods  had 
not  been  paid  for  in  money  be  such  circumstance.  But  to  render 
this  circumstance  one  which  ought  in  fairness  to  have  pre- 
vented the  assignee  of  the  bill  of  lading  from  taking  it,  it  should 
have  appeared  that  the  consignor,  by  the  terms  of  his  dealing 
with  the  consignee,  had  bargained  for  or  expected  that  the 
payment  should  precede  the  assignment  of  the  bill  of  lading. 
But  if  we  look  at  the  actual  facts  of  the  case,  as  between  the 

consignor 
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consignor  and  consignee,   by  the  memorandum  at  the  toot  of        1808. 

the  invoice  transmitted   before  the  bill  of  lading,  (and  which  

arrived  on  the  3d  of  January  1806,)  the  price  of  the  goods  miwo 

was  "  payable  in  bill  on  London  at  three  months  from  20th  BROw.v 
"  December ;"  and  at  the  time  of  the  assignment  Maine,  the 
consignee,  had  done  all  that  such  bargain  required,  by  having 
accepted  a  bill  on  London  at  three  months  from  the  20th 
of  December,  which  was  not  due  at  the  time  of  the  indorse- 
ment of  the  bill  of  lading  on  the  23d  of  February.  If  there- 
fore the  plaintiff  had  known  all  the  circumstances  of  the  case 
as  they  stood  between  consignor  and  consignee,  he  would 
have  known  nothing  which  should  have  made  it  unfair  in  the 
consignee  to  assign,  or  in  himself  to  accept,  the  assignment 
of  the  bill  of  lading.  If  he  had  assisted  in  contravening  tho 
actual  terms  of  sale  on  the  part  of  the  consignor,  or  his  rea- 
sonable expectations  arising  out  of  them,  or  his  rights  con- 
nected therewith,  it  would  have  been  otherwise,  and  he  would 
in  that  case  have  stood  in  the  same  situation  with  the  con- 
signee. If,  for  instance,  he  had  known  that  the  consignee  had 
been  in  insolvent  circumstances,  and  that  no  bill  had  been  ac- 
cepted by  him  for  the  price  of  the  goods,  or  that,  being  ac- 
cepted, it  was  not  likely  to  be  paid  ;  in  that  case  the  inter- 
position of  himself  between  the  consignor  and  consignee,  in 
order  to  assist  the  latter  to  disappoint  the  just  rights  and  ex- 
pectations of  the  former,  would  have  been  an  act  done  in  fraud 
of  the  consignor's  right  to  stop  in  transitu,  and  would  therefore 
have  been  unavailable  to  the  party  taking  an  assignment  of  the  [  515  ] 
bill  of  lading  under  such  circumstances,  and  for  such  purpose  : 
but  here,  any  knowledge  or  suspicion  of  the  kind  on  the  part 
of  the  plaintiff  is  negatived  expressly  by  the  plaintiff's  answer 
read  on  the  part  of  the  defendant.  And  if  a  bill  of  lading 
should  be  held  by  us  not  assignable  under  these  circumstances, 
the  consequence  would  be  that  no  bill  of  lading  could  be 
deemed  safely  assignable  before  the  goods  arrived,  unless  the 
assignee  of  the  bill  of  lading  was  perfectly  assured  that  the 
goods  were  paid  for  in  money,  or  paid  for  in  account  between 
the  parties,  which  is  the  same  thing  :  a  position  which  would 
tend  to  overturn  the  general  practice  and  course  of  dealing  of 
the  commercial  world  on  this  subject,  and  which  is  warranted 
as  we  conceive  by  no  decided  case  upon  the  subject.  The  case 
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1S08.         of  Salomons  v.  Nissen,  2  Term  Rep.  674.  was  a  case  of  fraud 
on  the  part  of  the  plaintiff,   who  had  taken  an  assignment  from 
against       *ne  vena"ee?  not  ox^Y  knowing  the  goods  were  not  paid  for, 
Brown.       but  by  his  own  agreement  taking  upon  himself  personally  the 
immediate  duty  of  paying  for  them  :  and  he  afterwards  brought 
his  action  to  take  the  goods  out  of  the  hands  of  the  defendant, 
the  vendor,  without  having  paid  for  them,  in  fraud  of  the  terms 
of  his  own  express  agreement  with  the  original  vendee,  with 
whom  he  had  become  partner  in  profit  and  loss  as  to  these 
goods,  and  with   whom  he  had  expressly  contracted  that  he 
would  himself  pay  for  them.     This  case,  therefore,  being  a 
case  of  express  fraud  and  mala  fides,  affords  no  principle  to 
govern  the  present  case,  in  which  the  absence  of  fraud  and 
mala  fides  is  found.     The  doubt  which  has  been  thrown  on  this 
subject  has  arisen  principally  from  the  words,  "  without  notice" 
which  are  to  be  found  in  the  case  of  Salomons  v.  Nissen  and 
f  516  ]      other  cases  on  the  subject.    But  we  think  that,  according  to  the 
general  scope  and  meaning  of  the  passages  in  the  opinions  of  the 
Judges  where  this  expression  occurs,  it  is  not  to  be  understood 
in  the  restrained  sense  contended  for  ;  viz.  "  zcithout  notice  that 
the  goods  had  not  been  paid  for  /'  but,  "  without  notice  of  such 
circumstances  as  rendered    the  bill  of  lading  not  fairly  and 
honesthj  assignable."     The  criterion  being,  accordingly  to  Mr. 
Justice  Buller  in  that  case,   (p.    681.)     Does  the  purchaser 
take  it  fairly  and  honestly  ?     And  so  understanding  such  ex- 
pression, or  at  any  rate  so  understanding  the  rule  of  law  on  the 
subject,  we  think  that  in  this  case  no  circumstance  appears  to 
have  existed  at  the  time  of  the  assignment  of  this  bill  of  lading 
which  should  have  prevented   the  plaintiff  from  taking  it,   or 
which  should  now  render   it  not  available   in  his  hands.     We 
are  of  opinion  therefore  that  the  rule  for  a  new  trial  in  this  case 
should  be  discharged. 
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The  King  against  Dodd.  Monday, 

n  May  30th. 

1HE  defendant,  some  time  in  the  year  1807,  published  and  Whether  or 

.     circulated  two  dilfcrcnt  schemes;  one  of  them,  entitled  notthepar- 

"  Prospectus    for    the    London    Paper   Manufacturing   Com-  t,c,ul;ir 

schemes  <Ie- 
"  pany ;"  the  other,  "  A  Prospectus  of  the  intended  London  nounced  by 

"  Distillery     Company     for    making   and    rectifying   genuine  the  stat. 

"  British  Spirits,  Cordials,  *  and  Compounds."     By  the  lirst  6  Geo-  '• 

•  C.   1 S     5     I  8 

of  these   it  was   proposed,  amongst  other  things,  to  raise  by  '    '..    ', 

1      . '  '  "  °  '  -/as  manifestly 

subscription  50,000».  by  twenty-live  hundred  transferable  shares  tendinc to  the 

of  50/.  each,   payable  by  instalments,   not  exceeding    10/.  per  common 

cent.  ;   the  whole  to  be  under  a  deed  of  trust  or  enrolment  in  Srieyancct 

Chancery;  "by    which    no  party  (it   was   said)  could  be  ac-  aniiincon- 

countable  for  more  than  the  sum  subscribed  under  the  regula-  venience, 

tions   therein    stipulated:"    and    the   persons   qualified    to   be  of  great  num- 

chosen    directors  by  the  amount  of  their  shares  were  to  be  °   s,   " 

i         •        i  .         •         iii  i-i  „„  jects  in  their 

taken  in  the  rotation   in  which  they  subscribed.       J  he  great  trarje  ail(| 

advantages   of  this    scheme    over   other  paper   manufactories  other  affairs; 

were  extolled  throughout  the  prospectus.     The  other  scheme,  SU('^  as  th0 

for  a  distillery  company,   which   was  also  held  forth   in   terms  r    S,',J'  a    , 

.  .  .  great  sum  l)y 

ot  extravagant  praise  to  attract  popular  favour,  proposed  to  subscription 

raise    100,000/.   by   two    thousand   transferable  shares  at  50/.  for  trading 

each,   payable  by  instalments  not  exceeding  10/.  per  cent,   at  purposes, 

,        ,  .  ,  ,.,  .  i       i      r  ar,d  making 

twenty  days     notice;  to  be  m  like    manner   under  a  deed  ol  ,,       , 

J        J  the  shares  in 

trust  enrolled   in   Chancery,  "  by   which   no  party  was  to  be  the-joint 

accountable  for  more  than  the  sum  subscribed  under  the  regu-  slock  trans- 

lations  stipulated  therein."     This  also  was   to   be  under    the  fcraolt  i  l,e 
....  .  ....     ,  ,  .in  them- 

management  ot  directors  properly  qualincd,  to  be  Dominated  scjves  „.,_ 

in  rotation  as  they  subscribed.     Annexed  to  the  former  scheme  lawful  and 

was  a  supposed  report  to  the  directors  of  the  London  Distillery  prohibited, 

Company  from   the  defendant,  stating  that  he  had   begun   in  "ltllout  re- 
1       J  °  ference  to 

tUefact  of 
such  tendency  in  the  particular  instance  in  the  opinion  of  a  Court  and  jury  ;  at  any 
rate  the  inviting  of  such  subscriptions  by  holding  out  false  and  illegal  conditions, 
such  as  that  the  subscribers  would  not  be  liable  beyond  the  amount  of  their  respec- 
tive shares,  ^eems  to  he  an  offence  within  the  act.  But  as  the  statute  had  not  been 
acted  upon  for  a  great  length  of  time,  and  was  now  sought  to  be  enforced  by  a  pri- 
vate relator,  who  seemed  not  to  have  been  deluded  by  the  project,  but  to  have  sub- 
scribed with  a  view  to  this  application,  the  Court  refused  to  interfere  by  granting  an 
information,  though  they  discharged  the  rule  without  costs. 
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1808,        May  ox  June  1807  taking  in  1/.  subscriptions;  and  speakin 
The  King    °^ tne  ^arSe  8ums   which  would  be  required  for  the  purchase 
against       of  premises,  &c;  and  naming  different  individuals,  amongst 
Dodd.       others  himself,  to  be  elected  to  the  principal  employments  in 
the  concern. 

[  518  J  The  Attorney-General  (on  the  part  of  a   private  relator), 

moved  the  Court  on  a  former  day  for  a  criminal  information 
against  the  defendant  as  the  framer  and  promoter  of  these 
schemes,  which  he  contended  to  be  against  the  express  pro- 
visions and  plain  policy  of  the  stat.  6  Geo.  1.  c.  18.  s.  18.,  and 
supported  the  application  by  an  affidavit  verifying  the  issuing 
of  these  printed  proposals  by  the  defendant,  to  whom  appli- 
cation was  made  by  the  deponent  for  information  respecting 
the  nature  of  (hem,  and  from  whom  he  received  a  prospectus 
as  to  the  paper  manufactory.  That  the  deponent  agreed  to 
subscribe  to  it,  and  paid  the  defendant  51.  as  for  an  instalment 
of  10/.  per  cent,  on  a  transferable  share  of  50/.  And  in  an- 
swer to  an  inquiry  by  the  deponent  what  return  would  be 
made  if  the  scheme  did  not  succeed,  the  defendant  answered 
2|7.  per  cent,  on  each  share :  and  at  the  same  time  mentioned 
that  the  subscriptions  to  the  distillery  scheme  which  he  had  to 
offer  to  the  public  had  been  all  full  three  months  before,  and 
that  the  shares  bore  a  premium,  but  he  thought  he  could  get 
the  deponent  one  for  a  premium  of  10/.  or  20/.  Facts  of  a 
similar  nature  were  also  sworn  to,  with  respect  to  the  defend- 
ant's taking  subscriptions  for  the  distillery  scheme  in  a  book 
kept  in  an  office  for  that  purpose,  and  for  which  a  clerk  in  the 
office  delivered  receipts  purporting  to  be  signed  by  the  defendant 
as  surveyor;  and  that  at  the  same  time  the  defendant  came 
into  the  office  and  conversed  with  another  person  present  on  the 
nature  of  the  undertaking,  who  also  subscribed. 

The  stat.  6  Geo.  1.  c.  18.  s.  18.  («),  on  which  this  applica- 
tion was  founded,  reciting  that  "  whereas  it  is  notorious  that 

(a)  Mr.  Justice  Blackstone,  in  B.  4.  c.  8.  of  his  Commentaries, 
says  that  this  statute  was  enacted  in  the  year  after  the  infamous  South 
Sea  project  had  beggared  half  the  nation.  It  was  observed,  however, 
in  the  argument,  from  Anderson's  History  of  Commerce,  that  the 
South  Sea  bubble,  as  it  was  called,  burst  after  the  act  was  passed,  which 
was  in  1718,  two  years  after  the  failure  of  Law's  project  in  France. 

"  several 
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"  several  undertakings  or  projects  of  different  kinds  have  at        180R. 
"  times  since  June  1 7 IS  been  publicly  contrived  and  practised,         — ~ 
"  or  attempted   to   be   practised,    within    London   and   other         *  .'*c 
"  parts  of  the  kingdom,  as  also  in   Ireland,  and  other  domi-        Dul>d. 
"  nions  of  the  king,  which    manifestly  tend   to  the   common 
"  grievance,  prejudice,  and   inconvenience  of  great  numbers 
"  of  subjects  in  their  trade  or  commerce  or  other  their  affairs  ; 
"  and   the  persons   who  contrive   or  attempt  such  dangerous 
c<  and  mischievous  undertakings  or  projects,  under  false  pre- 
u  tences  of  public  good,  do  presume  according  to  their  own 
"  devices  and  schemes,   to  open  books   for  public  subscrip- 
"  tions,    and    draw    in    many    unwary   persons   to    subscribe 
11  therein,    towards    raising    great  sums  of   money ;     where- 
"  upon  the  subscribers  or  claimants  under  them  do  pay  large 
"  proportions  thereof,  &c;  which  dangerous  and  mischievous 
"  projects  relate  to  several  fisheries  and  other  affairs  wherein 
"  the  trade,  commerce,  and  welfare  of  the  subjects,  or  great 
i(  numbers  of  them,  are  interested.      And   whereas   in   many 
"  cases  the  said   undertakers  or  subscribers  have  presumed  to 
11  act  as  if  they  were  corporate  bodies,  and  have  pretended 
"  to  make   their    shares   in   stocks  transferable  or  assignable 
"  without  any  legal  authority,  &c.     (Then  after  stating  some 
"  instances  of  illegal  acting  under  obsolete  or  pretended  char- 
ters;)   and  many  other  unwarrantable  practices,  too   many 
"  to   enumerate,  have  been  and  may  hereafter  be  contrived, 
"  set  on    foot,  or  proceeded   upon,  to  the  ruin  of  many  sub- 
ejects,  &c.     And  whereas  it  is  absolutely  necessary  that  all       L  5-0  1 
"  public  undertakings  and  attempts,   tending  to  the  common 
"  grievance,    prejudice,  and  inconvenience  of  the  subjects  in 
"  general,  or   great   numbers   of  them,   in    their  trade,  com- 
"  merce,  or  other   lawful  affairs,   be  effectually  suppressed," 
&c.      For    remedy    enacts,    ';  that  all  and  every  the    under- 
"  takings  and  attempts  described  as  aforesaid,  and  all  other 
"  public   undertakings  and  attempts  tending   to   the  common 
<;  grievance,  prejudice,    and   inconvenience  of   His   Majesty's 
"  subjects,   or   great   numbers  of  them,    in    their  trade,  com- 
"  merce,  or  other  lawful  affairs,  and  all  public  subscriptions, 
ci  receipts,   payments,    assignments,     transfers,    pretended   as- 
u  signments   and  transfers,  and  all  other  matters  and  things 
"  whatsoever  for  furthering,  countenancing,  or  proceeding  in 
"  any  such  undertaking  or  attempt,  and  more  particularly  the 

"  actiriir 
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1808.        «  acting  or  presuming  to  act  as  a  corporate  body,  the  raising', 

,j,,     j7~         "  or  pretending  to  raise,  transferable  stock,  the  transferring, 

against  '     "  or  pretending  to  transfer  or  assign,  any  share  in  such  stock, 

Dodd.        "  without  legal  authority,  &c.  shall  be   deemed  illegal  and 

"  void,  &c." 

S.  19.  enacts  that  all  such  unlawful  undertakings  and  at- 
tempts so  tending  to  the  common  grievance,  &c.  shall  be 
deemed  public  nuisances,  and  subjects  the  offenders  to  the 
penalties  of  prcemunire,  in  addition  to  the  fines,  penalties  and 
punishments  of  persons  convicted  of  common  and  public  nui- 
sances. And  subsequent  clauses  give  other  remedies  in  respect 
of  these  grievances.  With  a  proviso  (s.  25.)  that  the  act  shall 
not  be  construed  to  prohibit  or  restrain  the  carrying  on  of 
partnerships  in  trade,  in  such  manner  as  had  been  before 
usually  and  may  legally  be  done. 

[  5"21  ]  Garrozo,  Park,  Jervis,  Laves,  and  Adolphas,  shewed  cause 

against  the  information,  and  denied  that  there  was  any  ap- 
parent mischievous  tendency  or  public  grievance  in  these 
schemes,  (the  one  of  which  was  to  supply  better  and  cheaper 
paper,  and  the  other  to  supply  better  and  cheaper  British 
spirits  to  the  public  than  they  had  at  present ;)  without  which 
they  were  not  within  the  letter,  and  still  less  within  the  spirit 
of  the  law.  The  relator  does  not  pretend  to  say  that  the 
money  was  attempted  to  be  raised,  without  any  real  intention 
to  apply  it  to  the  purposes  in  view,  in  fraud  of  the  subscribers; 
or  that  the  schemes  themselves  are  impracticable  and  fal- 
lacious ;  but  the  objects  which  are  openly  avowed  are  such 
as,  if  realized,  must  not  only  be  advantageous  to  the  sub- 
scribers, but  to  the  public  at  large.  They  are  fair  objects  of 
trade,  meant  to  be  obtained  by  fair  competition  with  other 
traders;  but  as  a  larger  capital  was  required  than  it  is  in 
general  practicable  for  a  few  private  partners  to  raise,  it  was 
proposed  to  accomplish  it  by  inviting  many  subscribers  to 
form  a  joint  stock.  Then  if  the  object  were  legal,  and  it 
would  have  been  legal  for  any  number  of  persons  to  have  met 
by  appointment  and  entered  into  partnership  for  this  purpose, 
as  they  may  for  any  purpose  of  trade,  except  in  the  coal- 
trade,  and  in  that  of  bankers,  and  of  insurance,  under  dif- 
ferent acts,)  the  mere  circumstance  of  inviting  others  by- 
advertisement   to    join  them   in  such  an   undertaking  cannot 

make 
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make  it  unlawful,  nor  the  defendant's  mistake  of  tlio  law  in         1808. 

supposing  that  each   partner  would  only  he  accountable  for      ,  — ~ 

the    joint  debts  incurred  to    the  amount  of   his  subscription  ° 

rn,  .,  c     .  .  .     .  .,.,,..  against 

I  hen    the    circumstance    of    this  association,    it    legal    in    its         Uoon. 

object  and  beneficial  in  its  nature  and  tendency,  being  to  be 
accomplished  by  transferable  shares,  is  not  in  itself  made 
illegal  by  the  act  of  Parliament,  unless  the  Court  see  clearly  [  b'22  ] 
that  ft  has,  in  the  words  of  the  act,  a  manifest  tendency 
to  the  common  grievance,  prejudice  and  inconvenience  of  the 
public.  It  is  only  put  by  way  of  example  amongst  other 
means  which  may  have  that  tendency  :  but  still  the  Court 
must  be  satisfied  that  the  scheme  itself  to  be  promoted  by 
those  means  has  such  mischievous  tendency.  They  also  dwelt 
on  the  hardship  of  instituting  a  prosecution  of  this  sort  upon 
a  statute,  which,  except  in  the  instance  of  a  prosecution 
against  Caywood  (a)  within  two  years  after  it  passed,  does  not 
appear  by  any  case  in  print  to  have  been  acted  upon  :  and  he 
is  there  represented  to  have  been  a  projector  of  an  unlawful 
undertaking  to  carry  on  a  trade  to  the  North  Seas,  whereby 
many  of  I  lis  Majesty's  subjects  had  been  defrauded  of  great 
sums.  And  they  urged  that  the  Court  would  not  put  in  force 
so  penal  a  law  at  the  instance  of  a  private  relator,  who  had 
himself  voluntarily,  without  solicitation  from  the  defendant,  or 
any  one  connected  with  him,  become  a  subscriber,  with  a  view, 
as  it  seemed,  of  preferring  this  complaint;  when,  if  the  evil  were 
of  magnitude  sufficient  to  call  for  public  redress,  the  Attorney- 
General  might  file  an  information  ex  officio  against  the  of- 
fenders. 

The  Attorney  General,  Best,  Serj.  and  Abbott,  in  support  of 
the  rule,  premised  that  the  only  probable  reason  why  this 
branch  of  the  statute  had  not  been  acted  upon  for  so  long  a 
time  was  because  it  had  corrected  the  evil  it  was  intended  to 
suppress,  till  now  of  late  when  it  had  shewn  itself  again,  and  it 
was  again  necessary,  in  proportion  as  schemes  of  this  sort  mul- 
tiplied (and  the  public  had  heard  of  others  on  foot  besides  [  5-23  J 
those  in  question),  to  put  this  wholesome  law  in  force.  They 
then  argued  from  the  wording  of  the  statute  that  the  Legisla- 
ture meant  to  prohibit  altogether  projects  of  this  nature,  de- 

(«)  1  Stra.  47^.2.  and  2  Ld.  Ray.  1361. 

scribed 
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1808.  scribed  by  certain  indicia  as  tending  in  their  nature  to  the 
q,,  7T  common  grievance,  prejudice  and  inconvenience  of  the  subject. 
against  I*  states  that  it  was  notorious  that  projects  of  different  kinds 
Dodd.  had  been  of  late  practised  or  attempted  to  be  practised  which 
manifestly  tended  to  the  common  grievance,  &c. ;  that  the  per- 
sons who  continued  or  attempted  such  dangerous  and  mischiev- 
ous projects,  under  false  pretences  of  public  good  (and  such  are 
blazoned  forth  in  these  schemes),  presumed  to  open  books  for 
public  subscription  ;  that  they  drew  in  the  subscribers  or  claim- 
ants under  them  to  pay  small  proportions  thereof:  some  of  them, 
it  is  said,  presumed  to  act  as  corporate  bodies,  and  had  pre- 
tended to  make  their  shares  in  stocks  transferable,  without  any 
legal  authority.  All  these  acts,  which  are  to  be  found  in 
the  present  case,  are  declared  to  be  dangerous  and  mischievous. 
But  then  the  legislature  go  on  further  to  recite  more  generally, 
that  it  is  necessary  that  all  public  undertakings  and  attempts 
tending  to  the  common  grievance,  &c.  of  the  subjects  in  their 
trade  or  lawful  affairs  should  be  suppressed  :  and  then  it  enacts 
for  remedy  that  all  undertakings  and  attempts  as  aforesaid, 
(which  must  mean  all  those  particularly  described  in  the  first 
part  of  the  preamble,)  and  all  other  public  undertakings 
"  tending  to  the  common  grievance,  &c.  (which  evidently 
"  points  to  the  general  words  at  the  conclusion  of  the  pream- 
"  ble,)  and  all  other  matters  and  things  whatsoever  for  fur- 
"  thering,  countenancing,  or  proceeding  in  any  such  undertak- 
u  ing;"  and  more  particularly  (inter  alia)  the  pretending  to 
[  524  ]  raise  transferable  stocks,  or  to  assign  shares  in  such  stocks,  SfC 
without  authority  of  Parliament  or  of  the  Crown,  are  de- 
clared to  be  illegal  and  void.  That  the  particular  acts  de- 
scribed are  in  themselves  unlawful,  as  being  assumed  to  have 
a  mischievous  and  dangerous  tendency,  is  further  evident  from 
the  21st  section,  which  subjects  to  punishment  any  broker  who 
shall  act  as  such  in  contracting  for  the  sale  or  purchase  "  of 
"  any  share  or  interest  in  any  of  the  undertakings  by  the  actefe- 
cc  dared  to  be  unlawful."  But  unless  the  particular  acts  them- 
selves described  are  to  be  taken  as  expressly  prohibited  with- 
out any  reference  to  what  a  jury  may  consider  as  their  tendency, 
how  is  a  broker  to  know  whether  a  jury  will  consider  them 
as  tending  to  the  common  grievance,  so  as  to  govern  his  con- 
duct in  exercising  his  business  of  a  broker.  But  if  the  con- 
struction of  the  act  were  otherwise,  it  cannot  be  doubted  that 

these 
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those  schemes  come  within  the  spirit  of  it.  They  hold  out  180H. 
a  false  lure  to  the  subscribers,  that  they  shall  not  be  answer- 
able for  more  than  the  amount  of  their  shares,  which  is  cal- 
culated to  ensnare  the  unwary  :  while  extravagant  hopes  of  Do»i>. 
gain  are  proclaimed  to  allure  the  greedy;  and  adventurous 
persons  of  small  property  are  drawn  in  by  the  facility  held 
out  of  paying  their  subscriptions  by  small  instalments  ;  which 
is  one  of  the  mischiefs  intended  to  be  prevented  by  the  act. 
There  are  also  mischiefs  of  a  more  general  nature  affecting 
others  than  the  subscribers  themselves  ;  for  when  a  multitude 
of  persons  are  engaged  in  a  commercial  adventure  with  trans- 
ferable shares,  it  is  next  to  impossible  for  those  who  deal  with 
them  to  know  to  whom  they  are  giving  credit,  or  for  the  mem- 
bers themselves  to  know  the  extent  of  their  own  responsibility. 
It  is  impracticable  for  500  persons  to  sue  or  be  sued  with 
effect.  And  the  individual  share-holder  does  not  get  rid  of  the 
evil  by  parting  with  his  share;  as  he  still  remains  liable  not 
only  for  the  partnership  debts  contracted  during  the  time 
he  held  it,  but  also  for  those  contracted  afterwards  with  one 
who  may  have  continued  to  deal  witli  the  company  on  his 
credit,  not  knowing  that  he  had  ceased  to  be  a  partner.  One 
of  the  special  objects  of  the  act  therefore  was  to  prevent  num- 
bers of  persons  clubbing  together  with  transferable  shares  for 
the  purpose  of  carrying  on  trade.  It  was  considered  as  a  crafty 
expedient  to  enable  the  original  projectors,  after  having  pos- 
sessed themselves  of  the  joint  stock  and  subscription  funds,  to 
withdraw  themselves  from  responsibility  :  but  if  the  shares  are 
not  transferable,  then  the  loss  and  ruin  will  fall  as  it  ought 
upon  the  original  projectors.  One  object  of  the  legislature 
was  to  secure  simple  individuals  against  the  ruinous  conse- 
quences of  such  projects,  where  great  hopes  are  holden  out  to 
the  public  on  false  foundations  ;  a  large  fund  to  be  collected 
by  numerous  subscriptions  of  small  sums,  of  which  the  chief 
projector  is  to  retain  a  principal  share  in  the  management ; 
and  the  shares  to  be  transferable  in  order  to  facilitate  the 
escape  of  those  who  are  in  the  secret,  and  to  make  redress 
more  difficult  and  fruitless.  Another  object  was  to  secure  the 
public.  Legal  corporations  are  known,  and  can  be  made 
responsible  by  their  property,  and  punished  by  the  forfeiture 
of  their  charter  ;  but  bodies  of  this  sort,  indefinitely  numerous, 
and  having  only  individual  existence,  can  with  difficulty  be 

traced. 
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1808.         traced,  and  cannot  afford  the  same  protection  to  the  public 

„,     ~         who  deal  with  them, 
the  King 

against 
Doud.  Lord  Ellenborougii,  C.  J.,  at  the  conclusion  of  the  ar^u- 

[  526  ]  nient,  observed  that  it  was  a  question  of  considerable  novelty 
upon  the  construction  of  the  act,  which,  though  of  some 
standing,  could  not  be  considered  as  obsolete  :  yet  the  long  pe- 
riod which  had  intervened  since  the  passing  of  the  law,  and  the 
little  use  which  appeared  to  have  been  made  of  it,  might  per- 
haps afford  some  excuse  for  this  party,  and  for  others  who  of 
late  may  have  been  engaged  in  similar  projects,  if  it  should  ap- 
pear that  they  had  fallen  unawares  into  the  commission  of  an 
offence.  The  Court  would  therefore  take  into  consideration, 
first,  whether  the  acts  imputed  to  the  defendant  were  illegal ; 
and  next,  whether  under  the  circumstances  it  might  be  proper 
to  grant  the  information  prayed  for.  The  first  question  was 
of  very  extensive  consequence,  as  it  might  affect  other  cases  ; 
and  the  Court  would  wish  their  decision  to  have  as  much  pub- 
lic benefit  with  as  little  private  inconvenience  as  possible. 
Two  days  afterwards  His  Lordship  delivered  the  opinion  of 
the  Court  to  this  effect. 

The  case  has  been  very  fully  argued,  and  the  application 
for  an  information  has  at  least  had  this  good  effect,  that  it  has 
produced  a  full  discussion  of  the  question,  and  has  given  a  ge- 
neral notoriety  to  the  existence  of  the  statute  of  the  6th  of 
Geo.  I.,  so  that  no  person  can  hereafter  pretend  to  say  that 
it  is  an  obsolete  law,  and  on  that  account  no  longer  to  be  en- 
forced against  such  as  offend  against  the  provisions  of  it. 
After  a  lapse,  however,  of  87  years  since  any  authenticated 
proceeding  has  been  had  upon  this  branch  of  the  act,  and 
when  other  ways  are  still  open  to  the  party  now  applying  to 
put  this  act  in  force  against  offenders,  the  Court  in  the  exer- 
cise of  a  sound  discretion,  under  all  the  circumstances  of  the 
case,  will  forbear  to  interfere  in  this  extraordinary  man- 
ner.    But   at  the    same    time  we  wish    it    to    be  understood 

[  ^27  ]  that  it  is  not  because  we  think  that  the  facts  brought 
before  us  are  not  within  the  penalty  of  the  law  :  but  we 
choose  to  express  ourselves  with  the  greater  reserve,  be- 
cause the  defendant  may  still  be  indicted,  and  the  Court 
may  still  be  called,  upon  the  removal  of  the  indictment 
by  certiorari ',  or  upon  an  information  filed  by  the  Attorney- 

CJeneral, 
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General,  to  give  their  opinion  on  this  very  case,  lint  inde-  IsoR. 
pendent  of  the  general  tendency  of  schemes  of  the  nature  of 
the  project  now  before  us,  to  occasion  prejudice  to  the  public, 
there  is  besides  in  this  prospectus  a  prominent  feature  of  mi--  \)t 
chief;  for  it  therein  appears  to  be  held  out  that  no  person  is  to 
be  accountable  beyond  the  amount  of  the  share  for  which  he 
shall  subscribe,  the  conditions  of  which  are  to  be  included  in  a 
deed  of  trust  to  be  enrolled.  But  this  is  a  mischievous  delu- 
sion, calculated  to  ensnare  the  unwary  public.  As  to  the  sub- 
scribers, themselves,  indeed,  they  may  stipulate  with  each  other 
for  this  contracted  responsibility  ;  but  as  to  the  rest  of  the  world 
it  is  clear  that  each  partner  is  liable  to  the  whole  amount  of  the 
debts  contracted  by  the  partnership.  I  forbear  to  comment  on 
lesser  circumstances:  such  as  the  smallness  of  the  sum  to  be 
subscribed  in  the  first  instance,  which  seems  to  carry  an  ap- 
pearance of  holding  out  a  lure  to  the  unwary  :  and  other  fea- 
tures in  the  case.  But  considering  that  this  is  brought  forward 
after  a  lapse  of  so  many  years  since  any  similar  prosecution  was 
instituted,  and  brought  forward  by  a  party  who  docs  not  pro- 
fess to  have  been  himself  deluded  by  the  project;  and  the  sta- 
tute having  been  passed  principally  for  the  protection  of  un- 
wary persons  from  delusions  of  this  kind  ;  the  Court  think, 
in  the  exercise  of  their  discretion,  that  they  should  not  now  en- 
force the  statute  against  this  defendant  at  the  relation  of  a  per-  [  5'2s  ] 
son  so  circumstanced  :  leaving  the  relator  to  the  common  law 
remedy  by  indictment,  or  the  defendant  to  be  proceeded  against 
by  his  Majesty's  Attorney-General,  c.i'  officio,  if  he  should  deem 
it  adviseable  for  the  protection  of  the  public.  But  the  Court 
think  it  is  fit  that  this  rule  should  be  discharged  without  costs. 
And  they  recommend  it  as  a  matter  of  prudence  to  the  parties 
concerned,  that  they  should  forbear  to  carry  into  execution  this 
mischievous  project,  or  any  other  speculative  project  of  the  like 
nature,  founded  on  joint  stock  and  transferable  shares  :  and  we 
hope  that  this  intimation  will  prevent  others  from  engaging  in 
the  like  mischievous  and  illegal  projects. 

Rule  discharged,  without  costs. 
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M°aytoL  Lloyd  "gainst  Maurice. 

The  English  FT^HE  Attorney-General  shewed  cause  against  a  rule  for 
notice  re-  J_  quashing  a  writ  of  latitat,  because  the  copy  of  the  pro- 
quiredbythe  cegg  serve(j  on  tj,e  defendant  had  not  the  English  notice  on  it 
c.  27.  s.  4.  is  required  by  the  stat.  5  Geo.  2.  c.  27.  s.  4. :  and  admitted  that 
to  be  on  the  the  service  of  the  copy  was  void  for  want  of  such  notice  on  the 
copy  of  -the  COpy  0f  the  writ  served,  as  required  by  the  act :  but  contended 
process,  and  that  the  writ  of  iatitat  itself,  which  in  fact  had  such  notice  upon 
not  on  the       .  '  .  r 

writ  itself  •     1^>  was  g°°d  ;  and  the  act  only  requires  the  English  notice  to 

and  the  ser-  be  on  the  copy  served, 
vice  of  such 

copywi  ou  W.E.  Taunton  said  that  the  act  meant  to  identify  the  copy 
the  notice  is  ,  .  J  fj 

irregular  ot"  the  writ  served  with  the  writ  itself  in  this  respect.*     The 

and  will  be     only  use  of  the  English  notice  was  on  the  copy  of  the  proeess 

set  aside ;  served  :  it  was  useless,  and  not  required  by  the  act,  on  the  writ 
though  the       -,     i/» 

C,  ]•  itself, 

ourt  dis- 
charged a 

rule  for  The  Court  agreed  that  the  English  notice  was  only  required 

quashing  the    to  jje  on  the  copy  of  the  process  served,  and  need  not  be  on  the 

this  account    wr*'  ^tsel1>;  and  that,  for  want  of  such  notice,  the  service  of  the 

copy  was  irregular  :  but  the  writ  itself,  being  perfect  when  is- 

L  -I      sued,  could  not  be  quashed  ;  and  therefore  this  rule  must  be 

discharged. 


MEMORANDUM. 

At  the  end  of  this  Term  Win.  Manley,  Esq.  of  the  Middle 
Temple,  and  Albert  Pell,  Esq,  and  Wm.  Rough,  Esq.  of  the 
Inner  Temple,  were  called  Serjeants;  and  took  for  their  motto 
u  Pro  liege  el  Lege." 
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PRINCIPAL    MATTERS 


ACTION  on  the  CASE. 
See  Franchise,  1.     Guarantie. 

1.  TF  a  man  place  dangerous  traps 
JL  baited  with  flesh,  in  his  own 
ground,  so  near  to  a  highway,  or  to 
the  premises  of  another,  that  dogs 
passing  along  the  highway,  or  kept  in 
his  neighbour's  premises,  must  pro- 
bably be  attracted  by  their  instinct 
into  the  traps;  and  in  consequence  of 
such  act  his  neighbour's  dogs  be  so 
attracted,  and  thereby  injured,  an  ac- 
tion on  the  case  lies.  Tozensend  v. 
Wathen,  II.  48  G.  3.  Page  277 

2.  In  an  action  on  the  case  against  the 
sheriff  for  negligent  and  wrongful 
conduct  in  conducting  the  sale  of  the 
plaintiff's  goods  under  a  writ  of  fieri 
■  acias,  by  which  they  were  sold  much 
under  -value,  where,  in  stating  the 
substance  of  the  writ,  the  count  al- 
ledged  that  the  sheriff  was  commanded 
to  levy  80*.  awarded  to  J.  C.  for  his 
damages  sustained  by  occasion  of  the 
detaining  the  debt;  that  is  proved  by 
the  writ  which  stated  that  the  SOs. 
were  awarded  to  J.  C.  for  his  damages 
sustained  as  well  by  reason  of  detai?i~ 
ing  the  debt  as  for  his  costs,  &c. ;  for 
costs  are  in  legal  sense  included  in 
the  word  damages.  Phillips  v.  Bacon, 
II.  48  G.  3.  298 


AFFIDAVIT. 

See  Autekfoits  Acquit. 

AGREEMENT. 

One,  having  entered  into  articles  of 
agreement  for  the  purchase  of  certain 
premises,  devised  the  same  to  a 
trustee  to  pay  the  rents  and  profits 
to  her  three  daughters  (one  of  them 
being  covert),  and  the  survivor  of 
them,  for  their  lives,  share  and  share 
alike:  and,  after  their  decease,  in 
trust  for  all  and  every  the  child  and 
children  of  her  three  daughters  who 
should  be  living  at  the  death  of  the 
survivor  of  (hem,  as  tenants  in  com- 
mon :  but  if  all  her  daughters  should 
die  without  leaving  any  issue,  then, 
after  the  decease  of  the  survivor,  in 
trust  for  her  grandson,  in  fee,  who  was 
her  heir  at  laze:  the  residue  of  her 
real  and  personal  estate  to  her  three 
daughters.  Upon  a  bill  filed  by  the 
grandson,  in  the  lifetime  of  the  sur- 
viving daughter,  to  restrain  the  feuant 
from  cutting  timber,  &c. ;  and  after  a 
conveyance  of  the  premises  to  the 
uses  of  the  will :  held,  that  under  the 
will  and  deeds  of  lease  and  release 
the  three  daughters  took  no  legal 
estates,  but  that  the  releasee  took  an 
estate  for  the  lives  of  the*  daughters ; 

and 
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and  that  such  of  (heir  children  as 
should  be  living  at  the  death  of  the 
survivor  of  the  daughters  would  take 
estates  in  fee,  as  tenants  in  c&mmon. 
Robinson  v.  Grey  and  Others,  M. 
48  G.  3.  Page  1 

2.  Proof  that  the  defendant  agreed  to 
sell  his  horse  warranted  sound  to  the 
plaititilF for  31/.  10*.,  and  at  the  same 
time  agreed  that  if  the  plaintifl'  would 
take  the  horse  at  that  value,  he,  the 
defendant,  would  buy  another  horse 
of  the  plaintiff's  brother  for  1-4/.  14*., 
and  that  the  difference  only  should 
be  paid  to  the  defendant,  will  sup- 
port a  count  charging  only,  that  in 
consideration  that  the  plaintiff  would 
buy  of  the  defendant  a  horse  for  31/. 
10s.  the  defendant  promised  that  it 
was  sound  ;  and  that  in  fact  the  plain- 
tiff did  buy  the  horse  for  that  price, 
and  did  put)  to  the  defendant  the  said 
31/.  10*.  Hands  v.  Burton,  E.  48 
G.  3.  349 

ALIEN  ENEMY. 

The  Court  would  not  stay  judgment  aid 
execution  on  a  summary  application, 
because  the  plaintiffs  after  verdict  be- 
came  alien  enemies.  Vanbrynen  v. 
Wilson,  II.  48  G.  3.  321 

AMENDMENT. 

Order  to  amend  writs  of  fieri  facias  on  a 
judgment,  and  declaration  thereon, 
conformably  to  the  judgment  roll. 
Braszcell  v.  Jeco,  11.  48  G.  3.  316 

ANNUITY. 

].  Where  tenant  for  life  conveyed 
estate>  to  trustees  for  99  years,  if  he 
should  so  long  live,  in  trust  to  raise 
money  by  the  grant  of  annuities  for 
his  life;  and  afterwards  he  and  the 
trustees  granted  an  annuity  to  one  by 
deed,  reciting  the  former  conveyance 
to  the  trustees,  it  is  not  necessary  by 
the  annuity  act  17  G.  3.  c.  26.  to  in- 
roll  a  memorial  of  the  trust  deed  ;  it 
not  being  "  a  deed,  instrument,  or 
assurance     thereby    any    annuity    ii 


granted,''''  but  only  a  deed  of  convey- 
ance to  those  who  afterwards  granted 
the  annuity,  and  constituting  their 
title  to  the  estate  charged  therewith. 
O'Callaghan  v.  Ingilby,  M.  48  G.  3. 

Page  135 
2.  Where  the  memorial  of  a  bond,  con- 
ditioned to  secure  an  annuity,  recited 
in    the    condition    an    indenture    be- 
tween   the    same  parties,  and  part  of 
the  same  assurance,  which  stated  the 
annuity  to  be  granted  "  for  the  price 
"  of  1800/.,  which  said  sum  of  1800/. 
"  zcas  paid    by   the    grantee  to   the 
"  grantors  by  his  draft  on  R.  and  Co. 
"  his  bankers  at  or  before  the  sealing 
"  and  delivery  of  the  said   indenture 
"  and   bond  ;"    and   the  memorial    of 
the  said  indenture  stated  that  the  in- 
denture   witnessed    that    "  in    consi- 
"  deration  of  1800/.  to  the  grantors, 
"  in  hand  paid  by  the  grantee,   and 
"  which  was  paid  to  them  by  his  draft 
"  on  R.  and  Co.  his  bankers,  &c.  the 
Ci  payment    and  receipt  of  zchich   said 
"   1800/.  the  grantors  did  thereby  ac- 
"  knotc/edge,"  the  annuity  was  grant- 
ed :  this  does  sufficiently  import  that 
the   consideration-money  Teas   actually 
received  by  the  grantors,  through  the 
medium  of  the  draft,  before  the  exe- 
cution of  the  deeds  granting  the  an- 
nuity ;  so  as  to  dispense  with  the  ne- 
cessity  of    setting     out     in     the    me- 
morial  the  particulars    of  such  draft, 
with  the  time  of  payment.  ib. 

3.  The  annuity  act  does  not  require 
that  the  estates  charged  with  the  an- 
nuity should  be  specifically  set  forth 
in  the  memorial  :  and,  therefore,  it  is 
no  objection  that  the  memorial  only 
stated  the  annuity  to  be  charged  on 
all  the  grantor's  estates  in  the  county 
of  York  and  all  other  his  premises 
conveyed  to  certain  trustees.      ib.  135 

4.  it  is  no  objection  to  the  memorial  of 
the  deed  granting  the  annuity,  that  it 
stated  it  in  general  terms,  to  contain 
"  powers  of  distress  and  entry,  as 
stated  in  the  deed  ;"  for  the  annuity 
act  does  not  require  such  powers  to 
be  stated,  except  as  far  as  they  create 
a  trust,  which  biingi  them  within  the 

bianch 
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branch  of  the  act  relating  to  trustees. 
Page  135.     Nor, 

6.   Is  the  memorial  required  to  state  the 

covenants  of  the  grantors  for  the  due 

payment  of  the  annuity.  ib. 

APPEAL. 

By  the  stat.  35  G.  3.  c.  101.  s.  2.  the 
party  aggrieved  by  an  order  of 
justices,  directing  payment,  to  the 
amount  of  above  20/.,  of  the  charges 
and  costs  of  the  suspension  of  an  or- 
der of  removal,  on  account  of  the 
illness  of  the  pauper,  may  appeal  to 
the  next  sessions,  in  like  manner  as 
against  an  order  of  removal,  though 
he  omit  to  give  notice  of  such  his 
appeal  within  three  days  after  the 
demand  of  such  charges  and  costs  ; 
by  which  he  makes  himself  liable  to 
a  distress  for  the  amount.  And  if  on 
appeal  the  former  order  be  vacated, 
or  the  amount  of  the  charges  to  be 
paid  be  reduced,  the  surplus,  if  be- 
fore levied  by  distress,  must  be  re- 
funded. The  King  v.  The  Inhabitants 
of  Bradford,  M.  48  G.  3.  97 

APPRENTICE. 

An  indenture  binding  an  adult  as  an 
apprentice,  which  was  not  executed 
by  herself,  but  only  by  her  father-in- 
law  and  the  master,  though  with  her 
consent,  does  not  constitute  her  an 
apprentice;  and  consequently  no  set- 
tlement can  be  gained  by  her  under 
such  indenture.  The  King  v.  The 
Inhabitants  of  Ripon,  II.  48  £.  3.  295 

ARREST. 

One  who  had  been  appointed  Consul 
General  from  the  Porte,  but  was  dis- 
missed several  months  before  from  his 
employment,  and  another  person  re- 
sident here  appointed  in  his  room,  is 
not  at  any  rate  privileged  from  ar- 
rest ;  though  at  the  time  of  the  arrest 
he  had  not  received  any  official  noti- 
fication of  his  dismissal,  or  of  the 
appointment  of  the  other.  Marshall 
v.  Crilico,  E.  48  G.  3.  447 
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ASSUMPSIT. 

1.  A  customer  paving  bills,  not  due, 
into  his  bankers  in  the  country,  whose 
custom  it  was  to  credit  their  cus- 
tomers for  the  amount  of  such  bills, 
if  approved,  as  cash  (charging  in- 
terest), is  entitled  to  recover  back 
such  bills  in  specie  from  the  bankers 
becoming  bankrupt  ;  the  balance  of 
his  cash  account,  independent  of 
such  bills,  being  in  his  favour  at  the 
time  of  the  bankruptcy  :  and  if  pay- 
ment be  afterwards  received  upon 
such  bills  by  the  assignees,  they  are 
liable  lo  refund  it  to  the  customer 
in  an  action  for  money  had  and  re- 
ceived. Giles  v.  Perkins  and  Others, 
Assignees  of  Dickenson  and  Others, 
M.  48  G.  3.  12 

2.  One  who  had  voluntarily  offered  to 
pay  a  sum  of  money  for  the  use  of 
the  poor  of  the  parish,  in  order  to 
avoid  a  prosecution  by  a  magistrate 
upon  a  charge  of  having  instigated 
the  escape  of  a  prisoner  in  custody 
for  a  misdemeanor,  which  offer  was 
consented  to  by  a  magistrate,  and 
the  money  accordingly  paid  by  the 
party  to  the  master  of  the  workhouse 
for  the  use  of  the  poor;  may  at  any 
rate  countermand  the  application  of 
the  money  before  it  is  so  applied ; 
and  may  recover  it  hack  in  an  action 
for  money  had  and  received.  Taylor 
v.  Lendejj,  M.  48  G.  3.  49 

3.  The  law  will  not  raise  an  assumpsit 
upon  a  judgment  obtained  by  default 
in  one  of  the  colonies  against  a  par- 
ty, who  upon  the  face  of  the  proceed- 
ings appeared  only  to  have  been  sum- 
moned "  by  nailing  up  a  copy  of  the 
declaration  at  the  court-house  door  ;" 
it  not  appearing  that  he  had  ever 
been  present  in  the  colony,  or  sub- 
ject to  the  jurisdiction  of  the  co- 
lonial court  at  the  time  of  the  suit 
commenced  or  afterwards :  although 
by  a  law  of  the  colony  if  a  defend- 
ant be  absent  from  the  island,  and 
have  no  attorney,  manager,  or  over- 
seer there,  such  mode  of  summoning 
him  shall  be  deemed  good  service  : 
for  the  absence  thereby  intended   is  of 


534 


ATTORNEY. 


AWARD. 


one  who  had  been  present  and  subject 
to  the  jurisdiction :  though  even  if 
it  had  been  meant  to  reach  strangers 
to  the  jurisdiction,  it  would  not  have 
bound  them.  Buchanan  v.  Rucker, 
II.  48  G.  3.  Page  192 

4.  Proof  that  the  defendant  agreed  to 
sell  his  horse  warranted  sound  to  the 
plaintiff  for  31/.  10.?.,  and  at  the 
same  time  agreed  that  if  the  plaintiff 
would  take  his  horse  at  that  value, 
he,  the  defendant,  would  buy  ano- 
ther horse  of  the  plaintiff's  brother 
for  14/.  14^.,  and  that  the  difference 
only  should  be  paid  to  the  defendant, 
will  support  a  count  charging  only, 
that  in  consideration  thai  the  plain- 
tiff would  buy  of  the  defendant  a 
horse  for  31/.  105. ,  the  defendant  pro- 
mised that  it  was  sound,  and  that  in 
fact  the  plaintiff  did  buy  the  horse/or 
that  price ,  and  did  pay  to  the  defendant 
the  said  311.  10s.  Hands  v.  Burton, 
E.48G.3.  349 

5.  Where  money  in  litigation  between 
two  parties  has  by  mutual  consent 
been  paid  over  to  a  trustee,  in  trust 
for  the  party  entitled,  it  can  only  be 
sued  for  and  recovered  from  the  stake- 
holder by  the  party  entitled  to  it, 
and  not  from  the  original  party  who 
was  indebted  ;  though  he  agreed  to 
wave  all  objections  to  form.  Kerr  v. 
Osborne,  E.  48  G.  3.  378 

ATTORNEY. 

An  attorney  of  77.  R.  in  pleading  his 
privilege  against  being  sued  by  ori- 
ginal, improperly  stated  the  custom 
of  this  court  to  be  not  to  compel  its 
attornies  to  answer  an  original  writ, 
unless  first  forejudged  from  their  office, 
kc.  (which  is  the  custom  in  C.  B. 
but  not  iu  this  court)  :  but  held  that 
enough  appearing  to  sustain  the  plea, 
the  custom  which  had  no  foundation 
here  (of  which  the  court  would  take 
notice)  might  be  rejected  as  sur- 
plusage.   Stokes  v.  Masoiu  E.  48  G.  3. 

424 


AUTERFOITS  ACQUIT. 

One  was  indicted  in  Middlesex  for  per- 
jury committed  In  an  affidavit  ;  which 
indictment  after  setting  out  so  much 
of  the  affidavit  as  contained  the  false 
oath,  concluded  with  a  prout  patet 
by  the  affidavit  affiled  in  the  court 
of  B.  ii.  at  Westminster,  &c.  and  on 
this  he  was  acquitted :  after  which 
he  was  indicted  again  in  Middlesex 
for  the  same  perjury,  with  this  dif- 
ference only,  that  the  second  indict- 
ment set  out  the  jurat  of  the  affidavit, 
in  which  it  was  stated  to  have  been 
sworn  in  London ;  which  was  tra- 
versed by  an  averment  that  in  fact 
the  defendant  was  so  sworn  in  Mid- 
dlesex and  not  in  London :  and  held 
that  he  was  entitled  to  plead  auterfoits 
acquit ;  for  the  jurat  was  not  con- 
clusive as  to  the  place  of  swearing  ; 
and  the  same  evidence  as  to  the  real 
place  of  swearing  the  affidavit  might 
have  been  given  under  the  first  as 
under  the  second  indictment ;  and 
therefore  the  defendant  had  been  once 
before  put  in  jeopardy  for  the  same 
offence.  The  King  v.  Embden,  E. 
48  G.  3.  Page  437 

AUTHORITY. 

One  who  had  voluntarily  offered  to  pay 
a  sum  of  money  for  the  use  of  the 
poor  of  the  parish,  in  order  to  avoid 
a  prosecution  by  a  magistrate  upon 
a  charge  of  having  instigated  the 
escape  of  a  prisoner  in  custody  for  a 
misdemeanour  ;  which  oiler  was  con- 
sented to  by  the  magistrate,  and  the 
money  accordingly  paid  by  the  party 
to  the  master  of  the  court-house  for 
the  use  of  the  poor;  may  at  any  rate 
countermand  the  application  of  the 
money  before  it  is  so  applied,  and 
may  recover  it  back  in  an  action  for 
money  had  and  received.  Taylor  v. 
Lendey,  M.  48  G.  3.  49 

AWARD. 
1.  An   award,    that   certain   actions   be 
discontinued,  and  each  party  pay  his 
own  costs,  is  final  and  good:   being 
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in   effect  an    award    of  a    stet  proces- 
sus.    Uianchard  v.  Lilly,  E.  48  G.  3. 

Page  4rJ7 
2.  Where  by  the  rule  of  reference  the 
costs  were  to  abide  ihe  event  of  an 
award  ;  that  includes  the  costs  of  the 
reference  as  well  as  of  the  cause. 
Wood  v.  0' Kelly,  E.  48  6'.  3.        4JG 

BAIL. 

1.  None  can  be  holden  to  special  bail 
in  detinue  or  trover  without  a  judge's 
order.      Rfg-  Gen-  II.  48  G.  3.       323 

2.  Bail  above  having  bpen  put  in  and  ev 
ception  entered  in  the  vacation,  notice 
of  justification  for  the  first  day  of  the 
next  term  must  be  given  within  four 
days  after  such  exception.  Neil/son 
v.  King,  E.  48  G.  3.  4J4 

BAIL  BOND. 

"Where  the  writ  was  to  appear  before 
the  King  wheresoever  he  should  then 
be  in  England,  and  the  sheriff  took 
a  bail  bond  for  the  party's  appear. 
ance  before  the  King  at  Westminster 
on  the  day  named  in  the  writ  ;  held 
to  be  a  substantial  compliance  with 
the  stat.  23  //.  G.  c.  0.  so  as  to  en- 
title  the  assignee  of  the  sheriff  to  re- 
cover on  such  bond.  Jones  v.  Stordy, 
M.  48  G.  3.  5  J 

BANKER. 

See  Infra  Bankrupt^  1. 

BANK  NOTES. 
Sec  Execi  Tio.N,   1 . 

BANKRUPT. 

I.  A  customer  paying  bill*,  not  due, 
into  his  bankers  in  the  country,  j 
whose  custom  it  was  to  credit  their  I 
customers  for  the  amount  of  such  ' 
bills,  if  approved,  as  cash.,  (charg-  j 
inff  intere-t),  is  entitled  to  recover  j 
back  such  bills  in  specie  from  the 
bankers  becoming  bankrupt;  the  ba-  i 
lance  of  his  cash  account,  indepen-  ! 
dent  of  such  bills,  being  in  his  favour  j 
at  the  time  of  the  bankruptcy  :  and  j 
if  payment  be  afterwards  received  ' 
Vo'r..  IX. 


upon  such  bills  by  the  assignee*,  they 
are  liable  to  refund  it  to  the  customer 
in  an  action  for  money  had  and  re- 
ceived. Giles  v.  Perkins  and  Others, 
Assignees  of  Dickenson  and  Others,  M. 
48  (7.  3.  Page  55 

2.  Neither  the  bankrupt,  nor  any  p-r- 
snn  claiming  from  him  by  assign- 
ment subsequent  to  the  commission 
of  bankrupt,  shall  be  permitted  in 
an  action  at  law  to  question  the  va- 
lidity of  such  commission,  and  re- 
cover from  the  assignees  the  pro- 
pert}'  of  the  bankrupt  taken  under  it, 
by  pioving  an  act  of  bankruptcy 
commifted  by  the  bankrupt  prior  to 
the  petitioning  creditor's  debt  ; 
though  it  be  also  shewn  that  there 
was  a  sufficient  petitioning  creditor's 
debt  existing  at  the  time  of  such 
prior  act  of  bankruptcy,  whereon  a. 
better  commission  might  have  been 
sued  out.  Donovan,  Assignee  of  Ken- 
net,  an  Insolvent  Debtor,  v.  Duff, 
Assignee  of  the  same  Kennef,  under  a 
Commission  of  Bankrupt,  M.  48  6'.  3. 

21 

3.  The  certificate  of  a  bankrupt,  al- 
lowed after  the  Tiling  of  the  plain- 
tiff's bill  and  before  plea  pleaded, 
is  evidence  to  support  the  general 
pl'-a  in  bar  given  by  the  stat.  5  G.  2. 
c.  30.  s.  7.  viz.  that  before  the  ex- 
hibiting of  the  plaintitPs  bill  the 
defendant  became  a  bankrupt,  and 
that  the  cause  of  action  accrued  be- 
fore he  became  a  bankrupt.  Harris 
v.  James,  M.   18  G.  3.  bi 

4.  A..  B  ,  and  C.  partners  and  distil- 
ler-, occupied  certain  premises  leased 
to  A.  and  another,  and  used  in  com- 
raon  in  the  trade  the  stills,  vats,  and 
utensils  necessary  for  carrying  it  on, 
the  property  of  which  stills,  &:c. 
afterwards  appeared  to  be  in  A.  On 
the  dissolution  of  the  partnership, 
which  was  a  losing  concern,  it  was 
agreed  that  C.  and  one  J.  should 
cany  on  the  business  on  the  pre- 
mises; and  by  deed  between  the  two 
last  and  A.  it  was  covenanted  and 
agreed,  that  A.  should  withdraw 
from   the  business,  aud  permit  6'.  and 

F  f  J.  to 
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J.  to  use,  occupy,  and  enjoy  the  j 
distill-house  and  premises,  paying 
the  reserved  rent,  &c.  and  the  several 
stills,  vats,  and  utensils  of  trade  spe- 
cified and  numbered  in  a  schedule 
annexed,  in  consideration  of  an  an- 
nuity to  be  paid  by  C.  and  J.  to  A. 
and  Ids  wife  and  the  survivor ;  with 
liberty  for  C.  and  J.,  on  the  decease 
of  A.  and  his  wife,  to  purchase  the 
distill-house  and  premises  for  the  re- 
mainder of  A.'s  term,  and  the  stills, 
vats,  &c.  mentioned  in  the  sche- 
dule :  and  C.  and  J.  covenanted  to 
keep  the  stills,  vats,  and  utensils  in 
repair,  and  deliver  them  up  at  the 
time,  if  not  purchased :  and  there 
was  a  proviso  for  re-entry  if  the 
annuity  were  two  months  in  arrear. 
Under  this  C.  and  J.  took  possession 
of  the  premises,  with  the  stills,  vats, 
and  utensils,  and  carried  on  the  bu- 
siness as  before  ;  and  made  payment 
of  the  annuity,  which  afterwards 
fell  in  arrear  more  than  two  months  ; 
but  A.'s  widow  and  executrix  who 
survived  him  did  not  enter,  but 
brought  an  action  for  the  arrears, 
which  was  stopped  by  the  bankruptcy 
of  C.  and  J.  who  continued  in  pos- 
session of  the  stills,  vats,  and  utensils 
on  the  premises. — 

On  a  question  whether  such  stills, 
vats,  and  utensils,  so  continuing  in  pos- 
session of  C.  and  J.  the  new  partners, 
and  used  by  them  in  their  trade  in 
the  same  manner  as  they  had  been 
by  the  former  partners,  of  whom  A. 
the  owner  was  one,  passed  under  the 
stat.  21  Jac.  1.  c.  19.  s.  10.  and  11. 
to  the  assignees  of  C.  and  /.,  as  being 
in  the  possession,  order,  and  disposition, 
of  the  bankrupts  at  the  time  of  their 
bankruptcy  as  reputed  owners  :  and 
nothing  appearing  to  the  world  to 
rebut  the  presumption  of  true  owner- 
ship in  the  bankrupts  arising  out  of 
their  possession  and  reputed  owner- 
ship, (of  which  reputed  ownership 
the  jury  are  to  judge  from  the  cir- 
cumstances ;)  held, 

1.  That  the  stills  which  were   fixed 
to  the  freehold    did  not    puss  to  the 


assignees  under  the  words  goods  and 
chattels  in  the  statute. 

2.  That  the  vats,  &c.  which  were 
not  so  fixed,  did  pass  to  the  assignees 
as  being  left  by  the  true  owner  in 
the  possession,  order  and  disposition 
(as  it  appeared  to  the  eye  of  the 
world)  of  the  bankrupts,  as  reputed 
owners. 

3.  That  the  case  would  have  admit- 
ted of  a  different  consideration  if  there 
had  been  a  usage  in  the  trade  for 
the  utensils  of  it  to  be  let  out  to  the 
traders  ;  as  that  might  have  rebutted 
the  presumption  of  ownership  arising 
from  the  possession  and  apparent  or- 
der and  disposition  of  them.  Horn 
v.  Baker,  II.  48  G.  3.         Page  215 

5.  The  costs  of  a  suit  in  Chancery, 
directed  to  be  paid  by  an  award 
made  before  the  bankruptcy  of  the 
defendant,  but  which  costs  were  not 
taxed  till  after  he  became  bankrupt, 
cannot  be  proved  under  the  com- 
mission ;  but  the  bankrupt  remains 
liable  to  be  attached  for  the  amount 
under  the  award  made  a  rule  of  court. 
The  King    v.  Davies,    II.    48  G.  3. 

318 

6.  The  departure  of  a  trader  from  his 
dwelling-house,  with  intent  to  delay 
his  creditors,  is  an  act  of  bankrupt- 
cy, though  no  creditor  be  thereby 
in  fact  delayed.  And  the  words  in 
the  stat.  1  Jac.  1.  c.  15.  s.  2.  follow- 
ing this  and  other  acts  of  bank- 
ruptcy committed,  viz.  "  to  the  iu- 
*'  tent  or  whereby  his  creditors  shall 
"  or  may  be  defeated  or  delayed," 
&c.  are  to  be  read,  "  to  the  intent 
"  his  creditors  shall  or  whereby  (or 
(i  that  thereby)  they  may  be  de- 
"  feated,"  &c.  But  the  lying  in 
prison  six  months  upon  an  arrest  is 
made  a  substantive  act  of  bankruptcy 
independent  of  any  intent  of  the 
trader.  So  in  the  case  of  an  act  of 
bankruptcy  by  the  trader's  beginning 
to  keep  house  the  denial  of  a  credi- 
tor is  usually  given  in  evidence,  not 
to  shew  the  fact  of  the  creditor's  be- 
ing delayed,  but  as  evidence  to  ex- 
plain the  equivocal  act  of  the  trader's 

keeping 
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keeping  in  his  house,  and  to  shew  that 
he  began  to  keep  house  with  intent 
to  delay  Ids  creditors.  Robertson  v. 
Lidilel,  E.  48  G.  3.  Page  4*7 

7.  Goods  sold  and  delivered  upon  an 
agreement  to  lie  paid  for  by  a  present 
bill  payable  at  a  future  date  does 
not  create  a  present  debt,  on  which 
to  found  a  commission  of  bankrupt  : 
nor  can  an  action  for  goods  sold  and 
delivered  be  maintained  by  the  ven- 
dor before  the  time  when  the  bill 
agreed  to  be  given  would  have  be- 
come due,  when  the  contract  would 
be  no  longer  executory.  Neither 
can  such  executory  contract,  if  such 
bill  payable  at  a  future  day  be  ac- 
tually given  to  secure  it,  found  a 
good  petitioning  creditor's  debt 
within  the  statutes  7  G.  1.  c.  31.  s.  1. 
and  5  G.  2.  c.  30.  s.  22.  which  are 
confined  to  debts  due  on  bills,  bonds, 
promissory  notes,  and  other  personal 
written  securities  of  the  like  sort, 
payable  at  a  future  day ;  which  alone 
by  the  latter  statute  are  made  avail- 
able to  found  a  good  petitioning  cre- 
ditor's debt.  Huskins  v.  Duperoy, 
E.  48  G.  3.  4<J8 

BASTARD. 

See  Order  of  Justices,  1. 

1.  One  magistrate  committing  the  mo- 
ther of  a  bastard  child  to  custody  for 
not  filiating  the  child  is  yet  entitled  to 
the  previous  notice  of  action  required 
by  the  stat.  24  G.  3.  c.  44.  though 
by  the  stat.  18  Eliz.  c.  3.  s.  2.  juris- 
diction over  the  subject  matter  is 
given  to  tzco  magistrates.  Welter  v. 
Toke,  E.  48  G.  3.  364 

2.  A  married  woman  pregnant  in  the 
absence  of  her  husband  with  a  child, 
■which  when  born  would  by  law  be  a 
bastard,  is  removeable  as  an  unmar- 
ried woman  under  sect.  6.  of  stat.  35 
G.  3.  c.  101.  The  King  v.  The  In- 
habitants of  I'ibbcnham,  E.  48  G.  3. 

388 
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The  property  of  goods  passes  by  the 
indorsement  and  delivery  of  the  bill 


of  lading  by  the  consignee  to  another 
bona  Jiilc  foi  ;.  valuable  consideration, 
and  without  collusion  with  the  con- 
signee ;  although  the  indorsee  knew  at 
the  time  that  the  consignor  had  not 
received  money  payment  for  his 
goods,  but  had  taken  the  consignee's 
acceptances  payable  at  a  future  day 
not  then  arrived  :  and  after  such  as- 
signment of  the  bill  of  lading  the 
consignor  cannot  stop  the  goods  in 
transitu  upon  the  insolvency  of  the 
original  consignee.  Cuming  v.  ]irozcn9 
E.  48  G.  3.  Page  506 

BILLS  OF  EXCHANGE. 

1.  A.  and  Ii.  having  exchanged  their 
acceptances  of  bills  drawn  by  each  on 
the  other  at  so  many  days'  date ; 
held  that  the  delivery  of  the  respec- 
tive bills  for  acceptance,  and  the 
re-delivery  of  the  same  by  the  ac- 
ceptors to  the  respective  drawers, 
was  a  negotiation  of  the  bills ;  and 
that  such  bills  could  not,  after  they 
had  been  so  exchanged  for  valuable 
consideration  (as  the  exchange  of 
acceptances  is)  for  20  days,  be  post- 
dated without  a  new  stamp,  as  upon 
new  bills  ;  although  during  all  that 
time  each  had  remained  in  the  hands 
of  the  original  drawer.  Cardzccll  v. 
Martin,  H.  48  G.  3.  190 

2.  Where  the  indorsee  of  a  bill  of  ex- 
change lodged  it  with  his  bankers, 
who  presented  it  for  payment  on  the 
4th,  when  it  was  dishonoured  ;  and  on 
the  5th  they  returned  it  to  the  in- 
dorsee, who  gave  notice  to  the 
drawer  of  the  dishonour  on  the  6th 
by  the  two-penny  post :  held  such  no- 
tice to   be  reasonable.     Scott  v.  Lif~ 

ford,  E.  48  G.  3.  347 

BOND. 

1.  To  debt  on  bond  conditioned  for 
the  payment  of  a  sum  of  money, 
which  the  condition  stated  to  have 
been  taken  up,  borrowed,  anil  received 
by  the  defendants  of  the  plaintiffs  at 
respondentia  interest,  secured  by  a 
cargo  of  goods  shipped  from  Calcutta 
F  f  2  to 
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to  Ostend;  it  is  competent  to  the 
defendant  to  plead  that  the  bond  was 
given  to  secure  the  price  of  goods 
6old  by  the  plaintiffs  to  the  defend- 
ants  in  the  East  Indies,  and  illegally 
prepared  by  the  plaintiffs  for  ship- 
ment from  thence  to  beyond  the 
Cape  of  Good  Hope,  without  the  li- 
cence of  the  East  India  Company  ; 
without  proceeding  to  state  formally, 
that  the  condition  was  colourable,  to 
conceal  the  illegality  of  the  transac- 
tion, and  to  negative  that  the  bond 
was  given  for  money  taken  up,  bor- 
rowed, and  received,  Sfc.  For  the 
statement  in  the  plea  is  rather  ex- 
planatory of,  than  absolutely  incon- 
sistent with,  the  transaction  stated  in 
the  condition  of  the  bond  :  but  if  it 
were  inconsistent  with  it,  the  plea 
would  still  be  good  in  this  form.  Pax- 
ton  v.  Popham,  E.  48  G.  3.  Page  408 
2.  An  officer  cannot  commute  for  mo- 
ney the  services  of  an  impressed  man, 
nor  let  him  go  for  money  ;  and  a  bond 
given  to  secure  the  man's  return  on 
non-payment  of  such  money  is  void  ; 
and  may  be  avoided  by  plea  disclos- 
ing the  true  transaction,  and  shewing 
that  the  man  was  illegally  impressed. 
Pole  v.  Harrobin,  E.  22  G.  3.  B.  R. 

416 
BUILDING  ACT. 

In  trespass  against  the  owner  of  a  house 
adjoining  to  the  plaintiff's  in  the 
metropolis,  for  taking  down  his  party 
wall  and  building  on  it,  the  defend- 
ant shewing  at  the  trial  that  he  was 
authorised  in  doing  the  thing  com- 
plained of  under  the  building  act 
14  G.  3.  c.  78.  is  entitled  to  treble 
costs  under  the  10th  section,  upon 
a  nonsuit.  Collins  t.  Poney,  II. 
48  G.  3.  322 

COMPOUNDING. 

See  Misdemeanor  compounding. 

CONSUL. 

See  Arreit. 


CONTRACT. 
See  Trade,  1. 

CONVEYANCE,  VOLUNTARY. 

A  voluntary  settlement  of  lands  made 
in  consideration  of  natural  love  and 
affection  is  void  as  against  a  subse- 
quent purchaser  for  a  valuable  con- 
sideration, though  with  notice  of  the 
prior  settlement  before  all  the  pur- 
chase money  was  paid,  or  the  deed9 
executed ;  ard  though  the  settlor 
had  other  property  at  the  time  of 
such  prior  settlement,  and  did  not 
appear  to  be  then  indebted,  and 
there  was  no  fraud  in  fact  in  the 
transaction :  for  the  law,  which  is  in 
all  cases  the  judge  of  fraud  and  co- 
vin arising  out  of  facts  and  intent9, 
infers  fraud  in  this  case,  upon  the 
construction  of  the  &tat.  27  Eliz. 
c.  4.  Due,  d.  Otley,  v.  Manning,  M. 
48  G.  3.  Page  59 

CONVICTION. 

Though  it  be  proper  for  a  magistrate 
in  drawing  up  a  conviction  on  the 
stat  bAnn.  c.  14.  to  state  the  parti- 
cular evidence  of  the  fact  on  which 
his  judgment  is  founded,  and  not 
merely  the  legal  effect  of  such  evi- 
dence, in  the  words  of  the  statute,  yet 
a  conviction  in  the  latter  form  is  valid 
in  law  :  but  the  magistrate  subjects 
himself  to  an  information  if  he  en- 
deavour to  shelter  himself  from 
detection  by  mis-tating  such  iegal 
result  when  the  evidence  would  not 
warrant  it.  The  King  v.  Pearse,  E. 
48  G.  3.  -    358 

COPYHOLD. 

See  Surrender. 

CORPORATION. 

1.  The  charter  of  Saltash  empowers 
the  mayor,  justice  of  the  peace,  and 
the  rest  of  the  aldermen  (seven  in 
all),  or  the  major  part  of  them,  of 
whom  the  mayor  and  justice  to  be 
two,  when  it  shall  seem  to  them  con- 
venient and  necessary,  to  elect  as  many 

free 
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free  burgesses  as  shall  please  them,. aw/ 
to  the  same  free  burgessr-4  s,q  dwfod 
to  administer  an  oath,  Sf'j.  Ttie  de- 
fendant was  elected  a  free  burgess 
in  October  180  J,  awl  in  December 
1806,  at  a  meeting  of  six  out  of  the 
seven  aldermen,  in  consequence  of  a 
mandamus  to  them  to  fill  up  the  va- 
cant place  of  alderman,  and  which 
meeting  the  mayor  said  was  held  for 
that  sole  purpose,  the  defendant  ten- 
dered him-elf  to  be  sworn  in  ;  against 
which  three  aldermen  protested,  one  of 
whom  immediately  left  the  assembly  : 
but  before  the  other  two  protestors 
withdrew,  the  mayor,  with  the  assent 
of  two  other  aldermen,  administered 
the  oath  of  office  to  the  defendant. 
Held, 

1st,  That  the  swearing  in  of  the 
burgess  might  well  be  at  a  time  sub- 
sequent to  the  election  ;  he  having 
had  a  present  legal  capacity  to  be 
sworn  in  at  the  time  of  his  election  ; 
and  therefore  not  like  the  case  of  an 
infant  elected. 

2dlv,  That  the  act  of  swearing  in, 
being  merely  ministerial,  may  be 
done  hy  the  mayor,  as  presiding 
officer,  in  the  presence  of  the  majo- 
rity of  the  mayor  and  aldermen,  by 
whom  such  act  was  required  to  be 
done,  whensoever  and  howsoever 
assembled,  and  without  any  previous 
summons  for  this  purpose  ;  there 
being  no  dissent  by  the  majority  at 
the  time  when  the  oath  was  so  ad- 
ministered. 

3dly,  Though  three,  an  equal 
numb?r  of  tho^e  first  assembled,  pro- 
tested against  the  defendant's  being 
sworn  in  when  he  first  tendered  him- 
self to  take  the  oath  ;  yet  one  of  the 
protestors  having  withdrawn,  it  was 
competent  to  the  majority  who  re- 
mained to  administer  the  o-ith  ;  no 
vote  having  been  come  to  by  the  ma- 
jor part  at  first  assembled  to  preclude 
the  body  from  doing  the  act  at  that 
meeting. 

4thly,  Qticere,  Whether,  if  it  be 
found  ngaiti't  a  defendant  in  quo 
warranto)  that,  though  duly  elected. 


he  was  not  duly  sworn  in,  there  can 
be  any  other  judgment  against  him 
than  of  ouster  absolute;  there  being 
no  instance  of  a  judgment  of  ouster 
quousquc.  The  King  v.  Courtenay, 
II.  48  G.  3.  Page  246 

2.  But  where  the  new  mayor  of  New 
Romney  was  required  by  charter  to 
be  sworn  in  before  the  old  mayor, 
a  swearing  in  by  the  town  clerk,  the 
usual  otlicer  to  administer  the  oath, 
before  the  old  mayor,  but  against  the 
consent  and  direction  of  the  latter, 
was  held  void.  Rex  v.  Ellis,  M. 
8  G.  2.  Ii.  R.  cited  in  Ilex  t.  Cour- 
tcnay.  252 

3.  The  neglect  to  be  sworn  into  an 
office  for  above  20  years  after  the 
party's  election  to  it  is  evidence  of 
his  refusal  to  accept  the  office  ;  as  his 
acquiescence  unexplained  for  so  long 
time  in  the  election  of  another  person 
into  the  office  is  an  evidence  of  his 
renunciation  of  it,  and  the  accept- 
ance of  such  renunciation,  by  the 
body.  Rex  \.  Jordan,  tempore  Lord 
Hardwicke,  cited  ibid.  263 

4.  Though  the  affixing  of  the  common 
seal  to  the  deed  of  conveyance  of  a 
corporation  be  sufficient  to  pass  the 
estate,  without  a  formal  delivery,  if 
done  with  that  intent ;  yet  it  has  no 
such  effect  if  the  order  for  affixing 
the  seal  be  accompanied  with  a  di- 
rection to  their  clerk  to  retain  the 
conveyance  in  his  hands  till  accounts 
were  adjusted  with  the  purchaser. 
Derby  Canal  Company  \.  JVilmot}  E. 
48  G.  3.  360 

CORRECTION,  HOUSE  OF. 
See  Prisoner,  1. 

COSTS. 
See  Damages  and  Costs. 

1.  In  an  ordrr  of  filiation  and  main- 
tenance the  justices  have  no  power 
by  the  siat.  18  Eliz.  c.  3.  to  direct 
the  defendant  to  pay  the  costs  of  the 
parish  in  obtaining  the  order:  but 
having  in  such  order  separated  the 
sum  to  be  paid  for  maintenance,  and 

the 
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the  sum  to  be  paid  for  costs,  the  or- 
der was  quashed  as  to  the  latter,  and 
confirmed  as  to  the  rest  of  it.  The 
King  v.  Sweet,  M.  48  G.  3.    Page  25 

2.  In  trespass  against  the  owner  of  a 
house  adjoining  to  the  plaintiff's  in 
the  metropolis,  for  taking  down  his 
party-wall  and  building  on  it,  the 
defendant  shewing  at  the  trial  that  he 
was  authorized  in  doing  the  thing 
complained  of  under  the  building 
act  14  G.  3.  c.  78.  is  entitled  to  treble 
costs  under  the  10th  section,  upon 
a  nonsuit.  Collins  v.  Poney,  II. 
48  6?.  3.  322 

3.  The  costs  of  a  suit  in  Chancery  di- 
rected to  be  paid  by  an  award  made 
before  the  bankruptcy  of  the  de- 
fendant, but  which  costs  were  not 
taxed  till  after  he  became  bankrupt, 
cannot  be  proved  under  the  com- 
mission ;  but  the  bankrupt  remains 
liable  to  be  attached  for  the  amount 
under  the  award  made  a  rule  of 
court.  The  King  v.  Davis,  II. 
48  G.  3.  318 

4.  In  a  special  count  on  a  policy,  the 
risk  was  stated  to  continue  until  the 
ship  was  unloaded,  and  there  were 
common  counts:  held  that  the  pre- 
mium having  been  paid  into  court 
generally  was  an  admission  of  the 
contract  stated  in  the  special  count ; 
and  that  it  was  not  competent  to  the 
defendant  to  shew  that  the  policy, 
by  which  the  risk  was  originally 
made  to  cease  after  the  ship  was 
moored  24  hours  in  safety,  was  after- 
wards altered  by  the  broker  without 
the  defendant's  knowledge.  But  the 
defendant  having  afterwards  obtained 
a  rule  to  amend  the  rule  for  paying 
money  into  court,  by  confining  it  to 
the  money  counts,  and  for  a  new 
trial  on  payment  of  costs  ;  and  the 
plaintiffs  thereupon  determining  to  take 
the  money  out  of  court,  and  not  to  pro- 
ceed further,  is  entitled  to  all  the  costs 
of  the  action,  and  not  merely  to  the  usual 
custs  of  a  new  trial.  Andrews  v.  Pals- 
grave, II.  48  G.  3.  32j 

5.  Where  by  the  rule  of  reference  the 
costs    were   to    abide  the   event  of  an 


award  ;  that  includes  the  costs  of  the 
Inference,  as  well  as  of  the  cause.  Wood 
Y.  O'Krlly,  E.  48  6?.  3.     Page  436 

COVExNANT. 

A  variance  in  setting  out  one  of  seve- 
ral covenants  in  a  lease,  on  which 
breaches  were  assigned,  viz.  the 
Cellarbeer  field,  instead  of  the  Aller- 
bcer  field ;  being  considered  as  part 
of  the  description  of  the  deed  de- 
clared on  ;  though  the  plaintiff  waved 
going  for  damages  on  the  breach  of 
that  covenant ;  is  fatal.  Pitt  v.  Green, 
II.  48  G.  3.  188 

CUSTOM. 

Where  a  plea  of  justification  in  trespass 
for  taking  two  horses,  as  heriots, 
stated  a  custom  in  the  manor  that  the 
lord  from  time  immemorial,  until  the 
division  of  a  certain  tenement  into 
moieties,  had  taken  and  been  accus- 
tomed to  take  a  heriot  upon  the 
death  of  every  tenant  dying  seized  ; 
and  since  the  division  the  lord  had 
taken  and  been  accustomed  to  take 
on  the  death  of  every  tenant  dying 
seized  of  either  of  the  moieties  a  he- 
riot  for  each  moiety  :  this  must  be 
taken  to  be  one  entire  custom,  and 
not  two  distinct  customs,  the  one  ap- 
plicable to  the  tenement  before,  and 
the  other  after  the  division  of  it  : 
and  being  laid  to  be  an  immemorial 
custom,  it  is  disproved  by  evidence 
that  the  division  was  made  within 
memory.  Kingsmill,  Bart.  v.  Bull, 
II.4SG.3.  185 

DAMAGES  AND  COSTS. 

In  an  action  on  the  case  against  the 
sherifi'  for  negligent  and  wrongful 
conduct  in  conducting  the  sale  of  the 
plaintiff's  goods  under  a  writ  of  fieri 
facias,  by  which  they  were  sold  much 
under  value,  where,  in  stating  the 
substance  of  the  writ,  the  count  al- 
leged that  tiie  sheriff  .was  commanded 
to  levy  80*.  awarded  to  J.  C.  for  his 
damages  sustained  by  occasion  of  the 
detaining   the    debt ;     that    i^    proved 
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by  the  writ  which  stated  (tint  the 
NOs.  were  awarded  to  ./.  C.  for  his 
damages  sustained  as  zoe.ll  by  rrivMi 
of  detaining  the  debt,  as  for  his  costs, 
Sec.  ;  for  costs  arc  in  legal  sense  in- 
cluded in  the  word  damages.  Phillips 
v.  Bacon,  II.  4S  G.  3.  Page  IUH 

DAY-RULE. 

A  day-rule,  when  made,  covers,  by  re- 
lation back,  the  liberation  of  a  pri- 
soner who  had  signed  the  petition, 
but  had  gone  out  of  the  prison  be- 
fore the  sitting  of  the  Court  ou  the 
same  day  ;  though  the  marshal  were 
sued  for  the  escape  before  the  sitting 
of  the  Court.  Field  v.  Jones,  M. 
48  G.  3.  151 

DEBTOR  AND  CREDITOR. 
Sec  Insurance  of  Life,  1. 

DEED. 

See  Conveyance.     Surrender,  1. 
or  Description  of  Persons,  1. 

Though  the  affixing  of  the  common  seal 
to  the  deed  of  conveyance  of  a  cor- 
poration be  sufficient  to  pass  the 
estate,  without  a  formal  delivery,  if 
done  with  that  intent,  yet  it  has  no 
such  elfect  if  the  order  for  affixing 
the  seal  be  accompanied  with  a  di- 
rection to  their  clerk  to  retain  the 
conveyance  in  his  hands  till  accounts 
were  adjusted  with  the  purchaser. 
Derby  Canal  Company  v.  IVilmot,  K. 
48  G.  3.  3G0 

DEMISE. 

Sec  Lease. 


DESCRIPTION  OF  PERSONS. 

John  Lealand  surrendered  a  copyhold 
in  the  occupation  of  him  John  Lea- 
land  to  the  use  of  Joseph  Lealand  and 
John  Lealand  his  son,  for  their  lives 
and  the  life  of  the  survivor  ;  remain- 
der to  the  heirs  of  the  body  of  the 
said  John  Lealand   son  of  Joseph  L. ; 


remainder  to  the  right  heirs  of  the 
said  John  Lealand:  held,  that  the  ul- 
timate remainder  was  meant  for  the 
right  heirs  of  John  the  surrenderor  ; 
as  well  because  John  the  surrenderee 
is  before  described  with  the  addition 
of  the  son  of  Joseph;  as  of  the  mani- 
fest futility  of  giving  John  the  sur- 
renderee an  estate  tail,  and  after- 
wards a  jee  in  succession.  Though  if 
the  construction  had  been  left  doubt- 
ful, the  ultimate  remainder  would 
have  continued  in  the  surrenderor. 
Roed.  Hucknall  v.  Foster,  E.  48  G.  3. 

Page  405 

DESERTER. 
See  Settlement  by  Hiring  and 

Service,  1. 

DEVISE. 

.  One,  having  entered  into  articles  of 
agreement  for  the  purchase  of  cer- 
tain premises,  devised  the  same  to  a 
trustee  to  pay  the  rents  and  profits 
to  her  three  daughters  (one  of  them 
being  covert),  and  the  survivor  of 
them  for  their  lives,  share  and  share 
alike :  and,  after  their  decease,  in 
trust  for  all  and  every  the  child  and 
children  of  her  three  daughters  who 
should  be  living  at  the  death  of  the 
survivor  of  them,  as  tenants  in  com- 
mon :  but  if  all  her  daughters  should 
die  without  leaving  any  issue,  then, 
after  the  decease  of  the  survivor,  in 
trust  for  her  grandson,  in  fee,  who 
was  her  heir  at  laze:  the  residue  of 
her  real  and  personal  estate  to  her 
three  daughters.  Upon  a  bill  filed 
by  the  grandson,  in  the  lifetime  of 
the  surviving  daughter,  to  restrain 
the  tenant  from  tutting  timber,  &c.  ; 
and  after  n  conveyance  of  the  pre- 
mises to  the  use  of  the  will  ;  held  that 
under  the  will  and  deeds  of  lease  and 
release  the  three  daughters  took  no 
legal  estates,  but  that  the  releasee 
took  an  estate  for  the  lives  of  the 
daughters  ;  and  that  such  of  their 
children  as  should  be  living  at  the 
death  of  the  survivor  of  the  daughters 
would  take  estates  in  Jee,  as  tenants 

in 
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in  common.     Robinson  v.   Grey  and 
Others,  M.  48  G.  3.  Page  1 

2.  J.  P.  devised  real  and  personal  estate 
to  trustees,  to  pay  thereout  an  annuity 
to  his  wife  for  life,  and  out  of  the 
residue  to  pay  sufficient  for  the  main- 
tenance, education,  and  support  of 
his  only  daughter,  until  she  should 
attain  the  age  of  21  years,  or  marry  ; 
and  when  she  should  attain  21,  or 
marry,  then  to  her  in  fee  :  but  in  case 
his  daughter  should  die  under  age 
and  unmarried,  then  the  estates  to  go 
to  his  wife  for  life  ;  and,  after  her 
decease,  to  the  two  children  of  his  ne- 
phew, as  tenants  in  common  in  fee  : 
with  a  proviso,  that  if  either  his  wife 
or  daughter  should  marry  a  Scotch- 
man, then  his  wife  or  daughter  so 
marrying  should  forfeit  all  benefit 
under  his  will,  and  the  estates  given 
to  such  his  wife  or  daughter  as  should 
so  marry  should  descend  to  such  person 
or  persons  as  would  be  entitled  under 
his  will,  in  the  same  manner  as  if  his 
wife  or  daughter  were  dead:  Held, 
that  such  partial  restraint  of  marriage 
was  legal  ;  and  that  the  daughter 
having  while  under  age  married  a 
Scotchman  and  died,  leaving  a  son, 
such  son  could  not  inherit,  nor  her 
husband  be  tenant  by  the  curtesy  ; 
but  that  the  limitation  over  (the  tes- 
tator's wife  being  also  dead)  to  the 
two  children  of  the  testator's  nephew 
(which  nephew  was  still  living,) 
took  effect  immediately  on  such  mar- 
riage; they  being  the  person:  de- 
signated by  the  will  to  take  in  the 
event  which  had  happened  ,  the  tes- 
tator having  considered  such  prohi- 
bited marriage  the  same  as  the  death  of 
his  daughter,  under  a«e,  unmarried. 
Perrin  v.    Lyon,  M.  48  G.   3.   170 

3.  Where  there  is  no  connexion  by 
grammatical  construction  or  direct 
woids  of  reference,  cr  by  the  de- 
claration of  some  common  purpose, 
between  distinct  devises  in  a  will,  the 
special  terms  of  one  devise  cannot 
be  drawn  in  aid  of  the  construction 
of  another,  although  in  its  general 
Urms  and  import  similar,    and   appli- 


cable to  persons  standing  in  the  same 
degree  of  relationship  to  the  testator; 
and  there  being  no  apparent  reason, 
other  than  the  different  wording 
of  the  clauses,  to  presume  that  the 
testator  had  a  different  purpose  in 
view. 

Therefore,  where  the  testator  hav- 
ing  a  son  married,  and  six  grandsons 
and  three  grand-daughters,  and  three 
farms,  devised  all  his  lands  to  his  son 
for  life;  and  after  his  death  gave  to 
his  eldest  grandson  Thomas  (the  de- 
fendant) the  north  side  of  Dozen  farm, 
and  to  his  grand-daughter  Frances 
the  south  side  of  the  same  farm  :  and 
to  his  grandsons  George  and  Edmund, 
and  his  grand-daughter  Elizabeth, 
"  the  upper  part  of  Lain  farm,  equally 
*'  between  them  so  long  as  they 
"  should  remain  single  ;  but  if  either 
"  married,  then  to  have  paid  by  the 
"  other  tzco  ten  pounds  a  year  for  his 
"  or  her  life  ;"  and  to  hi*  grandsons 
Edward  and  John,  and  his  grand- 
daughters Mary  and  Ann,  "  the 
"  lower  part  of  Lain  farm,  equally 
"  between  them  (which  made  them 
"tenants  in  common)  so  long  as 
"  they  remained  single  ;  but  if  either 
"married,  then  10/.  a-year  (not  say- 
"  ing  to  be  paid  by  the  others)  for  his 
"  or  her  life  :"  and  then  gave  the- 
third  farm  to  another  grandson  :  held, 
that  on  the  marriage  of  Edward, 
Alary,  and  Ann,  their  co-devisee  of 
the  lower  part  of  the  Lain  farm, 
John,  who  remained  single,  could  not 
recover  the  .'-5-4? lis  of  the  farm  for- 
feited by  their  marriage,  as  upon  the 
supposition  that  the  10/.  a-year  for 
life  to  each  of  the  devisees  so  marry- 
ing was  to  be  paid  by  him  who  re- 
mained single  ;  as  in  the  correspond- 
ing  devise  of  the  other  part  of  the 
Lain  farm :  but  the  .'J-4ths  may  be 
chargeable  with  the  annuities  of  10/. 
a-year  to  each  in  the  hands  of  the 
heir  at  law,  who  was  entitled  to  those 
shares. 

Neither  could  the  grand- children 
take  a  fee  by  implication  in  the 
share*  to   devised   to  tb*tD  generally, 

without 
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without  words  of  limitation,  merely 
from  the  circumstance  that  an  express 
estate  for  life  was  first  given  to  the 
testntor's  son  and  heir  at  law.  Right 
d.    Compton   v.   Compton,   11.  4S  G .  '■'■. 

Page  267 

4.  By  a  bequest  of  leasehold  to  11.,  until 
his  (eldest)  son  T.  shall  attain  21, 
and  no  longer:  but  in  case  T.  shall 
die  in  minority,  then  to  J.  or  O.,  (his 
younger  brothers,)  or  either  surviving 
or  attaining  21,  as  aforesaid;  with  a 
dei-ire  that  R.  would  quit  and  deliver 
up  the  premises  as  aforesaid,  and  con- 
firming  the    bequest  of  them   to   7x\\s 

family  on  his  relinquishment  of  a  cer- 
tain claim,  which  he  did  relinquish  : 
held,  that  T.  on  his  attaining  '21,  took 
the  estate  by  necessary  implication  ; 
though  there  were  a  devise  of  the  re- 
sidue to  N.,  the  younger  brother  of 
R.  Goodright  v.  lloskins,  II.  48  G.  3. 

306 

5.  Under  a  devise  to  A.  for  life,  re- 
mainder to  Ii.  and  her  heirs  :  but  if 
li.  die  before  A-,  or  if  she  die  with- 
out heirs  of  her  body,  then  to  C.  and 
his  heirs.  Sec:  held,  that  the  devise 
over  to  C.  after  B.  could  only  take  ef- 
fect if  B.  died  before  A.  and  without 
issue;  for  that,  unless  or  were  read  as 
and,   the  devisee   over   would   take  if 

B.  died  before  A.,  although  B.  left 
issue  ;  which  would  clearly  be  against 
the  apparent  intent  of  the  devisor, 
which  was  to  prefer  the  issue  of  B.  to 

C.  Dean  d.  H  ilkins  v.  Kemeys,  E. 
48  G.  3.  366 

0-  It  seems  that  freehold  may  pass  by 
a  w  ill  giving  the  estate  a  local  descrip- 
tion and  name,  though  it  be  mistakenly 
called  leasehold;  there  being  no  other 
property  answering  to  tne  name  and 
description.  ibid. 

7  Under  a  devise  of  land  to  the  testa- 
tor's son  Joseph,  his  heirs  and  assigns 
forever;  but  in  case  his  son  should 
die  zzithout  issue,  then,  to  go  to  the 
child  of  which  his  second  wife  was  en- 
sient :  held,  that  Joseph  took  an  estate 
tail.  Doe  d.  Ellis  v.  Ellis,  E.  48  G.  3. 

S.  Under  a   devise  of  laud   to  the  two 


children  of  the  testators  brother  W., 
\\  hen  they  attained  the  age  of  21  years ; 
but  the*  executor  to  account  to  them 
for  the  prolits  until  the  age  of  21,  or 
day  of  marriage  :  but  if  either  should 
die  before  21,  the  survivor  to  be  heir 
to  the  other  :  held  that  the  fee  passed, 
which  would  go  over  to  the  survivor, 
in  case  one  died  under  21,  and  would 
descend  or  be  disposable  if  he  died 
after  attaining  21  :  and  that  a  de- 
vise of  other  land  to  the  two  child- 
ren of  another  brother  R.,  on  the  same 
condition  as  W.'s  children,  was  go- 
verned by  the  same  construction.  Doc 
d.  Wight  v.   Cundall,   E.  48  G.  ?,. 

Page  400 
9.  One  having  a  freehold  manor  of  ,S'///- 
ton,  and  freehold  lands  there,  and 
having  also  copyhold  within  the  iozen- 
ship  of  Sutton,  and  within  the  local 
ambit  of  the  manor,  but  held  of  ano- 
ther manor  ;  and  having  surrendered 
his  copyhold  to  the  use  of  his  will  ; 
devised  all  his  manor  of  S.,  and  all 
his  messuages,  farms,  lands,  tene- 
ments, and  hereditaments,  whatso- 
ever, zcithin  the  precincts  and  terri- 
tories of  S.  in  the  county  of  Chester, 
with  their  rights,  members,  and  ap- 
purtenances, in  trust  for  his  daughter 
X.,  (having  devised  other  estates  in 
other  counties  to  two  oilier  daugh- 
ters,) and  to  her  children,  in  strict 
settlement  :  held.  1.  That  farms, 
lands,  tec.  within  the  tozsnship,  though 
not  within  the  manor  of  Sutton,  passed 
by  the  description  of  farms,  Sec  zcilh- 
in  the  precincts  and  territories  of 
Sutton.  2.  Tint  the  general  words, 
"  ;n  unges,  farms,  lands,"  &c.  and 
paiticularly  the  word  farms,  were 
sufficient  to  carry  copyhold  as  w  ell  as 
freehold  in  the  place  described,  if 
such  appeared  to  be  the  intent  of  the 
testator  upon  the  whole  will.  3.  That 
such  intent  was  evinced  in  this  case  by 
the  word  farms,  where  it  appeared 
that  the  testator  had  a  farm  com- 
posed of  copyhold  and  freehold, 
which  he  had  let  a*  one  entire  sub- 
ject, and  which  must  otherwise  bn 
divided  :  and  also  by  this,  that  he  hod 
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charged  the  properly  devised  beyond 
the  annual  income  of  it,  unless  the  co- 
pyhold were  included.  And  that  this 
intent  was  not  rebutted  by  a  power  of 
leasing  for  21  years  given  to  all  the 
tenants  for  life  :  nor  by  power  to  the 
trustees  to  raise  portions  by  grants  of 
long  terms  of  years.  4.  That  a  small 
copyhold  distant  8  miles,  and  a  small 
freehold  20  miles  from  Sutton,  but 
within  the  county  of  Chester,  did  not 
pass  by  that  devise,  but  did  pass  un- 
der a  general  residuary  clause  to  ano- 
ther daughter.  Doe  d.  Bclasyse  v. 
The  Earl  of  Lucan,  E.  48  G.  3. 

Page  448 

DOGS. 

See  Action  on  the  Case,  1. 

EJECTMENT. 

See  Landlord  and  Tenant,   1. 

Where  ejectment  is  brought  after  a  fine 
levied  by  the  defendant,  but  before 
all  the  proclamations  have  been  made 
under  the  statute  4  Hen.  7.  c.  24., 
it  is  not  necessary  for  the  lessor  to 
prove  an  actual  entiy  to  avoid  such 
fine  ;  considering  it  to  operate  only 
as  a  fine  at  common  law  :  but  by 
the  defendant's  confession  of  lease, 
entry,  and  ouster,  the  merits  only 
of  the  lessor's  title  are  put  in  is- 
sue.    Doe   v.   Watts,    37.  48  Geo.  3. 

17 
ENEMY. 

See  Trade,   1. 

ESCAPE. 
See  Prisoner,  1. 

A  day-rule,  when  made,  covers  by  re- 
lation hack  the  liberation  of  a  prisoner 
who  had  signed  the  petition,  but  had 
gone  out  of  the  prison  befcre  the  sit- 
ting of  the  Court  on  the  same  day  ; 
though  the  marshal  were  sued  for  the 
escape  before  the  sitting  of  the  Court. 
Field  v.  Jones,  Martha!  of  K.  Ii. 
Prison.  M  48  G,  3.  lot 


ESTATE. 

One,  having  entered  into  articles  of 
agreement  for  the  purchase  of  certain 
premises,  devised  the  same  to  a  trus- 
tee to  pay  the  rents  and  profits  to  her 
three  daughters,  (one  of  them  being 
covert,)  and  the  survivor  of  them,  for 
their  lives,  share  and  share  alike  :  and, 
after  their  decease,  in  trust  for  all 
and  every  the  child  and  children  of 
her  three  daughters,  who  should  be 
living  at  the  death  of  the  survivor  of 
them,  as  tenants  in  common  :  but  if 
all  her  daughters  should  die  without 
leaving  any  issue,  then,  after  the  de- 
cease of  the  survivor,  in  trust  for 
her  grandson]  in  fee,  who  was  her 
heir  at  law :  the  residue  of  her  real 
and  personal  estate  to  her  three  daugh- 
ters. Upon  a  bill  filed  by  the  grand- 
son, in  the  life-time  of  the  surviving 
daughter,  to  restrain  the  tenant  from 
cutting  timber,  &c,  and  after  a  con- 
veyance of  the  premises  to  the  uses 
of  the  will  :  held,  that  under  the 
will  and  deeds  of  lease  and  release 
the  three  daughters  took  no  legal  es- 
tates, but  that  the  releasee  took  an 
estate  for  the  lives  of  the  daughters  ; 
and  that  such  of  their  children  as 
should  be  living  at  the  death  of  the 
survivor  of  the  daughters  would  take 
estates  in  fee,  as  tenants  in  common. 
Robinson  v.  Grey  and  Others,  il/. 
48  G.  3.  Page  I 

EVIDENCE. 

See  Bankrupt,   2.  and  other  particular 
titles. 

In  an  action  on  the  case  for  a  malicious 
prosecution,  it  is  not  material  for  the 
plaintiff  to  prove  the  exact  day  of 
his  acquittal  as  laid  in  the  declara- 
tion, so  that  it  appears  to  have  been 
before  the  action  brought:  and  there- 
fore a  variance  in  that  respect,  be- 
tween the  day  laid  and  the  day  stated 
in  the  record,  which  was  produced  to 
prove  the  acquittal,  is  not  material  ; 
the  day  not  being  laid  in  the  declara- 
tion as  part  of  the  description  of  such 

record 
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record  of  acquittal.      Purceli  v.  Mac- 
namara,  M.  48  G.  3.  Page  167 

EXECUTION. 

See  Action  on  the  Case,  <2. 

The  Court  will  not  order  the  sheriff  to 
retain  in  satisfaction  of  a  present 
■writ  of  Jl.j '«-,  issued  by  the  plaintiff 
against  the  defendant,  money  or  Dank 
notes,  which  the  sheriff  had  before 
received  for  the  use  of  the  defend- 
ant,  in  discharge  of  an  execution 
levied  by  the  defendant  against  ano- 
ther, and  which  the  sheriff  had  not 
paid  over.  Knight  v.  Griddle,  M. 
48  G.  3.  48 

FILIATION,  ORDER  OF. 
Sec  Bastaud.  Oudeii  of  Justices,  1. 

FINE. 

Where  ejectment  is  brought  after  a  fine 
levied  by  the  defendant,  but  before  all 
the  proclamations  have  been  made  un- 
der the  stat.  4  //.  7.  c.  c24.,  it  is  not 
necessary  for  the  lessor  to  prove  an 
actual  entry  to  avoid  such  fine  ;  con- 
sidering it  to  operate  only  as  a  fine 
at  common  law  :  but,  by  the  defend- 
ant's confession  of  lease,  entry,  and 
ouster,  the  merits  only  of  the  lessor's 
title  are  put  in  issue.  Doe  v.  IVatts, 
M.  48  G.  3.  17 

FOREIGN  JUDGMENT. 

The  law  will  not  raise  an  assumpsit 
upon  a  judgment  obtained  by  default 
in  one  of  the  colonies  against  a  party 
who,  upon  the  face  of  the  proceed- 
ings, appeared  only  to  have  been 
summoned  "  by  nailing  up  a  copy  of 
the  declaration  at  the  court-house 
door  ;"  it  not  appearing  that  he  had 
ever  been  present  in  the  colony,  or 
subject  to  the  jurisdiction  of  the  co- 
lonial court  at  the  time  of  the  suit 
commenced  or  afterwards:  although, 
by  a  law  of  the  colony,  if  a  defend- 
ant be  absent  from  the  island,  and  have 
no  attorney,  manager,  or  overseer 
there,   such  mode  of  summoning  him 


shall  be  dor-med  gnod  service  ;  for  the 
absence  thereby  intended  is  of  one  who 
had  been  present,  and  subject  to  the 
jurisdiction  :  though  even  if  it  had 
been  meant  to  reach  strangers  to  the 
jurisdiction,  it  would  not  have  bound 
them.  HucJianun  v.  Rucker,  II.  48 
G.  3.  Page  192 

FOREIGN  MINISTER. 

See  Aurest. 

FRANCHISE. 

By  the  long  established  and  recognized 
practice  of  It.  It.,  a  writ  of  capias, 
with  a  non  o  mitt  as  clause,  may  issue 
in  the  first  instance,  and  be  executed 
by  the  sheriff  within  a  particular  li- 
berty, (such  as  the  honour  of  Ponte- 
fract,  in  the  county  of  York,)  the 
bailiff  of  which  has  the  execution  and 
return  of  writs,  without  a  prior  writ 
of  latitat  first  issued,  and  a  return 
made  by  the  sheriff  of  mandavi  ballivo 
qui  nullum  dedit  responsum :  a  nd  there- 
fore no  action  on  the  case  lies  by  the 
bailiff  of  such  liberty  against  the  party 
suing  out  such  writ,  upon  an  alle- 
gation that  it  was  zcrongfully,  in- 
jurious!)/, and  deceitfully,  caused  to 
be  issued  by  him,  to  the  damage  of 
the  bailiff's  office,  &c.  Curretw  Small- 
page,  E.  48  G.  3.  330 

FRAUD. 

The  law  is  in  all  cases  the  judge  of  fraud 
and  covin  arising  out  of  facts  and 
intents,  and  will  infer  fraud,  upon 
the  construction  of  the  stat.  '27  Eliz. 
c.  4.,  in  the  case  of  a  voluntary  set- 
tlement, made  in  consideration  of  na- 
tural love  and  affection,  against  a 
subsequent  purchaser  for  a  valuable 
consideration,  though  with  notice  of 
the  prior  settlement  before  all  the 
purchase-money  was  paid,  or  the  deeds 
executed.  Doc  d.  Olley  v.  Manning, 
M.  48  G.  3.  59 

FRAUDS,  STATUTE  OF. 

A  guarantie  in  writing  to  pay  for  any 
good.-    which    tlif   vendor  delivers  to  a 

third 
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IMPRESS. 


INDICTMENT, 


third  person  is  good,  -within  the  4th 
*ect.  of  the  statute  of  fraud*,  as  con- 
taining a  sufficient  description  of  the 
consideration  of  the  promise,  (namely, 
the  delivery  of  the  goods  when  made,) 
as  of  the  promise  itself  ;  both  of  which 
are  included  in  the  word  agreement, 
required  by  that  section  to  be  re- 
duced into  writing,  &c.  Sladtv.  Lill, 
E.  48  G.  3.  Page  348 

FREEHOLD. 

See  Devise,  6. 

GRANT. 

See  Lease,   1. 

GREENLAND  FISHERY, 

See  Impress,   1. 

GUARANTIE. 

See  Frauds,  Statute  of. 
Trade,  1. 

HOUSE  OF  CORRECTION. 
See  Prisoner. 

HUSBAND  AND  WIFE. 

A  feme  covert  living  apart  from  her  hus- 
band, under  sentence  of  separation, 
with  alimony  allowed,  pendente  lite, 
in  the  Ecclesiastical  Court,  having 
brought  trespass  in  the  name  of  her 
husband,  against  wrong  doers,  for 
breaking  and  entering  her  house,  and 
taking  her  goods,  the  Court  refused 
on  the  application  of  such  defendants 
to  siav  the  action,  though  supported 
bv  an  affidavit  of  the  husband,  (who 
had  not  released  the  action,  nor  ap- 
plied to  be  indemnified  against  the 
risk  of  costs,)  that  the  action  was 
brought  without  his  authority.  Cham- 
bers v.  Donaldson,  E.  48  G.  3.      471 

IMPRESS. 

I.  The  stat.  13  G,  2.  c.  28.  s.  5.  ex- 
empting from  the  impress  service  any 
haipooner,    &c.     or    teaman    in    the 


Greenland  fishery  trade,  is  impliedly 
repealed  by  the  stat.  26  G.  S.  c.  41. 
s.  17.  which  exempts  such  harpooner, 
&c.  zchose  name  shall  be  inserted  in  a 
list,  required  to  be  delivered  on  oath 
by  the  owner  of  the  vessel  to  the  col- 
lector of  the  customs  ;  and  which  also 
exempts  any  seaman  entered  on  board 
any  ship  intended  to  proceed  on  the 
said  fishery  in  the  following  season, 
kIiosc  name  shall  be  inserted  in  a  list 
to  be  delivered  as  aforesaid,  and  who 
shall  have  given  securitu,  &e.  to  pro- 
ceed, and  shall  proceed  accordingly  : 
for  the  latter  statute  superadds  the 
insertion  of  the  seaman's  name  in  such 
list  as  a  condition  precedent  to  the  ex- 
emption. C am t hers  Ex  parte,  M.  48 
G.  3.  Page  44 

2.  It  does  not  appear  that  the  freemen 
and  liverymen  of  London  are  exempted 
from  being  impressed  for  the  sea  ser- 
vice, if  in  other  respects  fit  subjects 
for  that  service.  The  King  v.  Young, 
E.  48 G.  3.  466 

INDICTMENT. 

].  One  was  indicted  in  Middlesex  for 
perjury  committed  in  an  affidavit  ; 
which  indictment,  after  setting  out 
so  much  of  the  affidavit  as  contained 
the  false  oath,  concluded  with  a  prout 
patet  by  the  affidavit  affiled  in  the 
court  of  B.  R.,  at  Westminster,  &c. 
and  on  this  he  was  acquitted :  after 
which  he  was  indicted  again  in 
Middlesex,  for  the  same  perjury,  with 
this  difference  only,  that  the  second  in- 
dictment set  out  the  jurat  of  the  affi- 
davit, in  which  it  was  stated  to  have 
been  sworn  in  London;  which  was 
traversed  by  an  averment  that,  in  fact, 
the  defendant  was  so  sworn  in  Mid- 
dlesex, and  not  in  London  :  and  held 
that  he  was  entitled  to  plead  auter- 
foils  acquit ;  for  the  jurat  was  not 
conclusive  as  to  the  place  of  swear- 
ing; and  the  same  evidence  as  to  the 
real  place  of  swearing  the  affidavit 
might  have  been  given  under  the 
first  as  under  the  second  indictment; 
and  therefore  the  defendant  had  been 

ones 
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ouce  before  put  in  jeopardy  for  the 
same  offence.  The  King  v.  Emden, 
E.  48  G.  3.  Page  437 

2.  Whether  or  not  the  particular 
schemes  denounced  by  the  St.  6  G.  1. 
c.  18.  *.  18.  as  manifestly  tending  to 
the  common  grievance,  prejudice, 
and  inconvenience  of  great  numbers 
of  subjects  in  their  trade  and  other 
affairs,  be  in  themselves  unlawful  and 
prohibited,  without  reference  to  the 
fact  of  such  tendency  in  a  particular 
instance  in  the  opinion  of  a  court  and 
jury;  such  as  the  raising  great  sums 
by  subscription  for  trading  purposes, 
and  making  the  shares  in  the  joint 
stock  transferable  ;  at  any  rate  the 
inviting  of  such  subscriptions  by 
holding  out  false  and  illegal  condi- 
tions, such  as  that  the  subscribers 
would  not  be  liable  beyond  the 
amount  of  their  respective  shares, 
seems  to  be  an  offence  within  the  act. 
But  as  the  statute  had  not  been  acted 
upon  for  a  great  length  of  time,  and 
was  now  sought  to  be  enforced  by  a 
private  relator  who  seemed  not  to 
have  been  deluded  by  the  project,  but 
to  have  subscribed  with  a  view  to 
this  application,  the  Court  refused  to 
interfere  by  granting  an  information, 
though  they  discharged  the  rule  with- 
out costs.  The  King  v.  Dodd,  E.  48 
G.  3.  516 

INSURANCE. 

Sec  Payment  op  Money  into 
Court,  1. 

1.  The  stat.  43  G.  3.  c.  153.  s.  15.  hav- 
ing enabled  the  king  by  order  in 
council  to  license  die  importation  of 
certain  goods,  being  British  or  neu- 
tral property  from  the  enemy's  coun- 
try, in  neutral  ships  ;  a  contract  made 
by  A.  and  B.  British  subjects  (the 
plaiutiffs)  for  the  purchase  of  brandy 
from  a  house  of  trade  in  France  (an 
enemy,)  to  be  shipped  from  thence 
in  a  neutral,  on  account  of  A.  and 
B.  ;  which  contract  was  made  in  con- 
templation of  obtaining  a  licence  for 
that  purpose  ;  which  licence  was  ac- 


cordingly obtained  soon  after  the 
making  of  such  contract,  and  before 
it  was  begun  to  be  executed  ;  is  a 
legal  contract,  and  may  lawfully  be 
guarantied  in  the  first  instance  by 
C.  and  D.  other  British  subjects 
(the  defendants).  And  after  such 
licence  obtained,  the  guarantees  are 
liable  in  damages  for  the  nonship- 
ment  of  the  goods  by  the  house  in 
France  on  board  a  neutral  sent  there 
for  that  purpose.  Though  it  were 
objected  to  the  licence  legalizing 
such  trade,  that  it  was  not  made  out 
to  A.  and  B.  by  name,  but  only  to  C. 
and  D.  and  other  British  merchants  ; 
and  that  neither  C.  and  D.,  nor  even 
A.  and  C,  had  any  property  in  the 
goods;  whereas  the  licence  required 
the  goods  to  be  imported  to  be  the 
property  of  the  said  persons,  or  some 
of  them;  and,  until  shipment,  the  pro- 
perty continued  in  the  house  in 
France.  For  neither  the  act  of  par- 
liament, nor  the  king's  licence,  re- 
quired the  owners  of  the  property  to 
be  individually  named ;  and  even  if 
the  licence  were  to  be  so  construed, 
as  it  only  required  the  goods  im- 
ported to  be  the  property  of  "  the 
"  said  persons  or  some  of  them,  as 
"  may  be  specified  in  their  bills  of  lad- 
"  ing ,•"  and  as  no  bills  of  jading 
were  made  out,  which  might  have 
been  made  in  the  names  of  C.  and 
i).,  and  if  so,  would  have  conveyed 
to  them  a  legal  or  special  property 
in  the  goods  ;  the  defendants  C.  and 
D.  were  still  liable  to  answer  in  da- 
mages, upon  their  guarantie,  as  for 
the  non-performance  of  a  Segal  con- 
tract.    Timson  v.  Merac,  M.  48  G.  3. 

Page  35 
1.  It  is  not  an  implied  condition  in  a 
common  marine  policy  on  ship  and 
freight,  that  the  ship  shall  not  trade 
in  the  course  of  her  voyage,  if  that 
may  be  done  without  deviation  or  de- 
lay or  otherwise  increasing  the  risk 
of  the  insurers:  and,  therefore,  where 
a  ship  was  compelled  in  the  course  of 
her  voyage  to  enter  a  port  for  the 
purpose    of     obtaining     a    necessary 
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stock  of  provisions,  which  she  could 
not  obtain  before  in  the  usual  course, 
by  reason  of  a  scarcity  at  her  lading 
ports  ;  and  during  her  justifiable  stay 
in  the  port  so  entered  for  that  purpose 
she  took  on  board  bullion  there  on 
freight,  which  the  jury  found  did  not 
occasion  any  delay  in  the  voyage ;  it 
was  held  not  to  avoid  the  policy. 
Rainev.  Bell,  II.  48  G.  3.     Page  195 

3.  It  is  no  breach  of  neutrality  for  a 
neutral  ship  to  carry  enemy's  pro- 
perty from  its  own  to  the  enemy's 
country  ;  the  voyage  and  commerce 
not  being  of  a  hostile  description,  nor 
otherwise  expressly  or  impliedly  for- 
bidden by  the  law  or  policy  of  this 
country  ;  though  the  neutral  thereby 
subjects  his  ship  to  be  detained  and 
carried  into  a  British  port  for  the 
purpose  of  search.  And  therefore  a 
British  underwriter,  after  condemna- 
tion of  the  enemy's  goods  found  on 
board,  and  liberation  of  the  ship  and 
the  rest  of  the  cargo,  is  liable  to  the 
neutral  owner  of  goods  insured  in  the 
same  ship,  whose  voyage  was  so  inter- 
rupted, either  as  for  a  total  loss,  if  no- 
tice of  abandonment  upon  the  loss  of 
the  voyage  be  given  in  reasonable 
time ;  or  for  an  average  loss,  if  such 
notice  be  given  out  of  time.  Barker 
v.  Blakes,  II.  48  G.  3.  283 

4*  Where  a  neutral  ship  bound  from  Ame- 
rica to  Havre  was  so  detained  and 
brought  into  a  British  port ;  and 
pending  proceedings  in  the  Admiralty 
the  king  declared  Havre  in  a  state  of 
blockade,  by  which  the  further  pro- 
secution of  the  voyage  was  prohi- 
bited ;  this  was  held  a  total  loss  of  the 
voyage,  which  entitled  the  neutral  as- 
sured to  abandon.  ib. 

5.  Hut  the  blockade  of  Havre  having 
been  publicly  notified  here  on  the 
6th  of  September ;  and  no  notice  of 
abandonment  given  till  the  14th  of 
October,  nor  any  excuse  substantiated 
for  not  giving  it  sooner  for  want  of 
competent  authority  before,  nor  any 
authority  shewn  for  giving  it  then; 
held  that  the  notice  was  out  of  time  ; 
and  this,  though  the  plaintiff's  agents 


in  this  country  had  no  notice  till  the 
17th  of  October  of  the  decree  for  re- 
storation of  the  ship  and  goods  in 
question,  which  had  been  pronounced 
on  the  8th  of  October.  Page  283 

6.  A  policy  of  insurance  originally  un- 
derwritten on  "  ship  and  outfit"  was 
after  the  ship  sailed  declared  by  con- 
sent of  all  parties,  to  be  on  »'  ship 
and  goods,"  by  a  memorandum  writ- 
ten on  a  blank  space  in  the  body  of 
the  policy ;  but  without  any  new 
stamps:  and  it  having  been  before 
decided  that  for  want  of  the  stamps 
the  plaintiff  could  not  recover  as 
upon  a  policy  on  ship  and  goods,  as 
declared  by  the  memorandum,  it  was 
now  held  that  he  could  not  recover 
upon  the  policy  in  its  original  state, 
as  an  insurance  on  "ship  and  outfit,1'' 
by  reason  of  the  alteration  apparent 
upon  the  face  of  the  instrument  it- 
self, and  which  was  made  by  parties 
interested.  French  v.  Patton,  £.48 
G.  2.  351 

INSURANCE  OF  LIFE. 

A  creditor  may  insure  the  life  of  his 
debtor  to  the  extent  of  his  debt  :  but 
such  a  contract  is  substantially  a  con- 
tract of  indemnity  against  the  loss  of 
the  debt ;  and,  therefore,  if,  after  the 
death  of  the  debtor,  his  executors 
pay  the  debt  to  the  creditor,  the 
latter  cannot  afterwards  recover  upon 
the  policy;  although  the  debtor  died 
insolvent,  and  the  executors  were  fur- 
nished with  the  means  of  payment 
by  a  third  party.  Godsall  v.  Boldero, 
M.  48  G.  3.  72 

JUDGMENT. 

See  Foreign  Judgment. 

JURISDICTION. 

By  the  long  established  and  recognized 
practice  of  B.  R.  a  writ  of  capias, 
with  a  non  omittas  clause,  may  issue 
in  the  first  instance,  and  be  executed 
by  the  thcrili  within  a  particular  li- 
berty, (such  as  the  honor  of  Pontefract 
in  the  county  of  York,)  the  bailiff  of 
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which  has  tho  execution  and  return 
of  writs,  without  a  prior  writ  of 
latitat  first  issued,  and  ;i  return  made 
by  the  sheriff  of  mandavi  ballivo  qui 
nullum  dcdit  rcsponsum :  and  there- 
fore no  action  on  the  case  lies  by  the 
bailiff  of  such  liberty  against  the  party 
suing  out  such  writ,  upon  an  allega- 
tion that  it  was  zcrong/'ully,  injuri- 
ously, and  deceitfully,  caused  to  be 
issued  by  him  to  the  damage  of  the 
bailiffs  office,  &c.  Carrctt  v.  Small- 
page,  E.  48  G.  3.  Page  330 

JUSTICE  OF  PEACE. 

See  Order  of  Justices. 

One  magistrate  committing  the  mother 
of  a  bastard  child  to  custody  for  not 
filiating  the  child  is  yet  entitled  to 
the  previous  notice  of  action  required 
by  the  stat.  24  G.  3.  c.  44.,  though  by 
the  stat.  IS  Eliz.  c.  3.  s.  2.  jurisdic- 
tion over  the  subject-matter  is  given 
to  tico  magistrates.  IVeller  v.  Take, 
E.  48  G.  3.  364 

LADING,  BILL  OF. 
See  Bill  of  Lading. 

LANDLORD  AND  TENANT. 

After  a  landlord  has  recovered  in  eject- 
ment against  his  tenant,  he  may 
maintain  debt  upon  the  stat.  4  G.  2. 
c.  28.  for  double  the  yearly  value  of 
the  premises,  during  the  time  the  te- 
nant held  over  after  the  expiration  of 
the  landlord's  notice  to  quit.  Soulsby 
v.  Neving,  II.  48  G.  3.  310 

LEASE. 

Under  a  lease  for  14  or  7  years  the  les- 
see only  lias  the  option  of  determin- 
ing it  at  the  end  of  the  first  7  years  ; 
every  doubtful  grant  being  construed 
in  favour  of  the.  grantee.  Doe  v. 
Dixon,  M.  48  G.  3.  15 

LICENCE  TO  TRADE  WITH 
ENEMY. 

See  Trade,  1. 


LIEN. 

The  master  of  a  ship  has  no  lien  on  it 
for  money  expended  or  debts  incur- 
red by  him  (or  repairs  done  to  it  on 
tho  voyage.  Husscy  v.  Christie,  E. 
48  G.  3.  Page  42G 

LIFE  INSURANCE. 
See  Insurance  of  Life. 

LONDON  DOCK  COMPANY. 

By   the   construction   of  the   statute    30 
and  40  G.  3.  c.  47.   the    London  Dock 
Company   are   liable,   even  during  the 
first   12  years   of  their  establishment, 
to  be  rated   for  the  fair  annual  value 
of  their  warehouses  and  other  works 
which    arc    finished     and     productive, 
though   all   the  works  directed   by  the 
act    be     not    completed.       But     such 
completed    works    must    under    such 
circumstances  be  rated  for  their  value 
at    the   rate   of   S^.tl.    in    the    pound  ; 
such    being   the   rate    calculated    upon 
by   the   legislature   to    raise    13!;/.   *,«. 
Id.     per    quarter    upon    390u7.,     the 
average   rental   for    10    years    preced- 
ing  the  statute,    on   the  premises   de- 
stroyed   by  the   Company    in    making 
their     works  ;     and     which    quarterly 
sum  tho  Company  were  at  all  events 
bound    to    pay    to    the    parish    during 
the  12  years,  or  until  the  works  were 
completed,    whether  those  works  were 
productive    or   not.       But  when    pro- 
ductive beyond  that  sum,  the  surplus 
is  to  be  taken  in  the  first  instance  by 
the  Company  ;    in  order  to  reimburse 
themselves    what   they   may   have  ad- 
vanced  to  the  parish,   to    make   good 
the  deficiencies,  before  any  such  pro- 
ductive surplus  existed,  until  the  Com- 
pany   shall    be    reimbursed.       There- 
fore until  these  purposes  are  effected, 
a    rate    made    on    the    increased     real 
value  of  the   Dock   premises   at  more 
than  H\d.  in   the  pound,  or  a  rate  of 
S!</.  in  the  pound  on  the  old  average 
value  of  the  premises  before  the  erec- 
tion   of    the    Company's    works,    and 
below  the  increased  value  of  the  new 
works,   is   in   either   case   bad.      The 
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MILITIA. 


King  v.   The  Inhabitants  of  St.  George, 

Page  127 


Middlesex,  M.  48  G.  3. 


LONDON. 

It  does  not  appear  that  the  freemen  and 
liverymen  of  London  are  exempted 
from  being  impressed  for  the  sea  ser- 
vice, if  in  other  respects  fit  subjects 
for  that  service.  The  King  v.  Young, 
E.  48  G.  3.  466 

MALICIOUS  PROSECUTION. 

1.  In  an  action  on  the  case  for  a  mali- 
cious prosecution,  it  is  not  material 
for  the  plaintiff  to  prove  the  exact 
day  of  his  acquittal  as  laid  in  the 
declaration,  so  that  it  appears  to 
have  been  before  the  action  brought  ; 
and  therefore  a  variance  in  that  re- 
spect between  the  day  laid  and  the 
day  stated  in  the  record,  which  was 
produced  to  prove  the  acquittal,  is 
not  material  ;  the  day  not  being 
laid  in  the  declaration  as  part  of  the 
description  of  such  record  of  acquit- 
tal. Purcell  v.  Macnamara,  M.  48 
G.  3.  157 

2.  It  lies  on  the  plaintiff  in  an  action 
for  a  malicious  prosecution  to  give 
evidence  of  malice  in  the  defendant, 
either  express,  or  to  be  collected  from 
circumstances  shewing  plainly  the 
want  of  probable  cause  ;  and  the  ma- 
lice is  not  to  be  implied  from  the 
mere  proof  of  the  plaintiff's  acquittal 
for  want  of  the  prosecutor's  appear- 
ing when  called.  Purcell  v.  Macna- 
mara, E.  4S  G.  3.  361 

MANDAMUS. 

See  Conron.vnoN,  1.     Sewers,  ]. 

MARRIAGE,  RESTRAINT  OF. 

J.  P.  devised  real  and  personal  estate 
to  trustees  to  pay  thereout  an  annuity 
to  his  wife  for  life,  and  out  of  the 
residue  to  pay  sufficient  for  the  main- 
tenance, education,  and  support  of 
his  only  daughter  until  she  should  at- 
tain the  age  of  21  years,  or  marry  ; 
ami    when    she    should   attain  21,    or 


marry,  then  to  her  in  fee  :  but  iu  case 
his  daughter  should  die  under  age 
and  unmarried,  then  the  estates  to 
go  to  his  wife  for  life  ;  and  after  her 
decease,  to  the  two  children  of  his 
nephew,  as  tenants  in  common  in  fee : 
with  a  proviso,  that  if  either  his  wife 
or  daughter  should  marry  a  Scotch- 
man, then  his  wife  or  daughter,  so 
marrying,  should  forfeit  all  benefit 
under  his  will,  and  the  estates  given 
to  such  his  wife  or  daughter  as  should 
so  marry  should  descend  to  such  per- 
son or  persons  as  would  he  entitled 
under  his  will  in  the  same  manner  as 
if  his  wife  or  daughter  were  dead : 
Held,  that  such  partial  restraint  of 
marriage  wa3  legal  ;  and  that  the 
daughter  having  while  under  age 
married  a  Scotchman  and  died,  leav- 
ing a  son,  sucli  sou  could  not  inherit, 
nor  her  husband  be  tenant  by  the 
curtesy  ;  but  that  the  limitation  over 
(the  testator's  wife  being  also  dead) 
to  the  two  children  of  the  testator's 
nephew  (which  nephew  was  still 
living)  took  effect  immediately  on 
such  marriage  ;  they  being  the  per- 
sons designated  by  the  will  to  take 
in  the  event  which  had  happened  ; 
the  testator  having  considered  sucli 
prohibited  marriage  the  same  as  the 
death  of  his  daughter,  under  age, 
unmarried.  Perrin  v.  Lyon.  M.  48 
G.  3.  Page  170 

MASTER  AND  SERVANT. 

See  Settlement  by  Hiring  ani> 

Seuyice. 

MILITIA. 

A  captain  in  the  militia  receiving  his 
pay  and  contingent  allowances,  be- 
fore his  qualification  was  properly 
authenticated,  is  not  executing  any 
pozcer  diiected  by  the  militia  act  of 
the  42  G.  3.  c.  UO.  to  be  executed  by 
captains,  so  as  to  bring  him  within 
the  penalty  of  the  14th  clause;  the 
receipt  of  such  pay  and  allowances 
not  being  provided  for  by  that  statute 
even  if  any  other  than  acts  of  military 
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discipline  were  intended  to  b<  so 
prohibited.  Robinson  v.  Garthicuitt, 
11.  48  G.  3.  Page  296 

MISDEMEANOR.— Compounding. 

Sec  Indictment. 

One  who  had  voluntarily  ofi'ered  to  pay 
a  sura  of  money  for  the  use  of  the 
poor  of  the  parish,  in  order  to  avoid 
a  prosecution  by  a  magistrate  upon  a 
charge  of  having  instigated  the  escape 
of  a  prisoner  in  custody  for  a  misde- 
meanor, which  offer  was  consented 
to  by  the  magistrate,  and  the  money 
accordingly  paid  by  the  party  to  the 
master  of  the  workhouse  for  the  use 
of  the  poor  ;  may  at  any  rate  counter- 
maud  the  application  of  the  money 
before  it  is  so  applied  ;  and  may  re- 
cover it  back  in  an  action  for  money 
had  and  received.  Taylor  v.  Lcndcij, 
M.  48  G.  3.  49 

MONEY. 
See  Execution,  1. 

NEUTRAL  TRADE. 

See  Insurance,  3. 

NUSANCE. 

See  Indictment,  2. 

ORDER  OF  JUSTICES. 

In  an  order  of  filiation  and  maintenance 
the  justices  have  no  power  by  the 
stat.  18  Eliz.  c.  3.  to  direct  the  de- 
fendant to  pay  the  costs  of  the  parish 
in  obtaining  the  order  ;  but  having 
in  such  order  separated  the  sum  to 
be  paid  for  maintenance,  and  the  sum 
to  be  paid  for  costs,  the  order  was 
quashed  as  to  the  latter,  and  con- 
firmed as  to  the  rest  of  it.  The  King 
v.  Sweet,  M.  48  G.  3.  25 

OUSTER,  JUDGMENT  OF, 

See  Quo  Warranto,  1. 


PARTNERS. 
Sec  Bankrupt,  4. 
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PARTY  WALL. 
Sec  Building  A<  t. 

PAYMENT  OF  MONEY  INTO 
COURT. 

In  a  special  count  on  a  policy  of  in- 
surance, the  risk  was  slated  to  con- 
tinue until  tho  ship  was  unloaded, 
and  there  were  common  counts  : 
held  that  the  premium  having  been 
paid  into  court  generally  was  an  ad- 
mission of  the  contract  stated  in  the 
special  count ;  and  that  it  was  not 
competent  to  the  defendant  to  shew 
that  the  policy,  by  which  the  risk 
was  originally  made  to  cease  after 
the  ship  was  moored  24  hours  in 
safety,  was  afterwards  altered  by  (he 
broker  without  the  defendant's  know- 
ledge. Andrews  v.  Palsgrave,  II. 
48  G.  3.  Page  325 

PENAL  ACTION. 

Though  a  penal  action  be  removed  out 
of  the  proper  county  into  another  for 
trial,  yet  the  cause  of  action  must  still 
be  proved  to  have  happened  within 
the  proper  county  where  the  venue  is 
laid.  Robinson  v.  Garthxcaitc,  II.  48 
G.  3.  296 

PLEADING. 

See  Malicious  Prosecution,  1. 

1.  Where  new  matter  introduced  by  an 
innuendo,  without  any  antecedent 
colloquium  to  which  it  can  refer  to 
support  it,  is  not  necessary  to  sustain 
an  action  of  slander,  it  may  be  re- 
jected as  surplusage.  And  therefore 
an  innuendo,  that  the  Attorney-Ge- 
neral spoken  of  meant  the  Attorney- 
General  for  the  county  palatine  of 
Chester,  was  so  rejected.  Roberts  v. 
Camden,  M.  48  G.  3.  93 

J'id.  Slander,  1. 

2.  Where  a  plea  of  justification  in  tres- 
pass for  taking  two  horses  as  heriots, 
stated  a  custom  in  the  manner  that 
the  lord  from  time  immemorial,  until 
the  division  of  a  certain  tenement  into 
moieties,  had  taken  and  been  accus- 
tomed   to    take    a    heriot     upon     the 
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death    of  every  tenant  dying  seized  ; 
and    since   the   division   the  lord  had 
taken    and    been   accustomed   to   take 
on   the  death   of  every   tenant   dying 
seized  of  either  of  the  moieties  a  he- 
riot    for   each    moiety ;    this   must  be 
taken  to  be  one  entire  custom,   and 
not   two    distinct   customs  ;    the    one 
applicable    to    the    tenement    before, 
and    the    other   after  the  division    of 
it :    and  being  laid   to   be   an    imme- 
morial custom,  it  is  disproved  by  evi- 
dence   that    the    division    was    made 
"within  memory.     Kingsmill,  Bart.  v. 
Bull,  H.  48  G.  3.  Page  185 

3.     To   debt    on   bond    conditioned   for 
the   payment    of    a   sum    of    money, 
which    the    condition    stated   to    have 
been  taken  up,  borrowed,  and  received 
by  the  defendants  of  the  plaintiffs  at 
respondentia  interest,    secured    by   a 
cargo    of    goods    shipped    from    Cal- 
cutta  to    Ostend,   it   is   competent   to 
the  defendant  to   plead  that  the  bond 
■was  given  to  secure  the  price  of  goods 
sold  by  the  plaintiffs  to  the  defend- 
ants in  the  East  Indies,  and  illegally 
prepared   by    the   plaintiffs    for    ship- 
ment from  thence  to  beyond  the  Cape 
of  Good  Hope,  without  the  licence  of 
the   East   India   Company  ;     without 
proceeding    to    state    formally,     that 
the  condition  was  colourable,  to  con- 
ceal the  illegality  of  the  transaction, 
and   to    negative   that   the  bond    was 
given  for  money  taken  up,   borrowed, 
and  received,  <Sfc.     For  the  statement 
in  the  plea  is  rather  explanatory   of, 
than  absolutely  inconsistent  with,   the 
transaction  stated  in  the  condition  of 
the  bond  :  but  if  it  were  inconsistent 
with  it,  the  plea  would  still  be  good 
in  this  form.     Paxton  v.  Pophum,  E. 
48  G.  3.  408 

4.  An  officer  cannot  commute  for  mo- 
ney the  services  of  an  impressed 
man,  nor  let  him  go  for  money  ;  and 
a  bond  given  to  secure  the  man's 
return  on  non-payment  of  such  mo- 
ney is  void,  and  may  be  avoided  by 
plea  disclosing  the  true  transaction, 
and  shewing  that  the  man  was  ille- 
gally impressed.  Pole  v.  Harrobin, 
E.  22  G.  3.  B.  R.  416 


POOR  RATE. 

6.  An  attorney  of  B.  R.  in  pleading  his 
privilege  against  being  sued  by  ori- 
ginal, improperly  stated  the  custom 
of  this  court  to  be  not  to  compel  its 
attornies  to  answer  an  original  writ, 
unless  first  forejudged  from  their 
office,  fyc.  (which  is  the  custom  in 
C.  B.  but  not  in  this  court)  ;  but  held 
that  enough  appearing  to  sustain  the 
plea,  the  custom,  which  had  no 
foundation  here,  (of  which  the  Court 
would  take  notice)  might  be  rejected 
as  surplusage.  Stokes  v.  JMason,  E. 
48  G.  3.  Page  424 

6.  The  stat.  32  G.  3.  c.  58.  s.  1.,  ena- 
bling defendants  in  quo  warranto  to 
plead  double,  is,  as  well  as  the  stat. 
9  Ann.  c.  20.,  confined  to  corporate 
officers.  The  King  v.  Richardson, 
E.  48  G.  3.  469 

POOR  APPEAL. 

See  Appeal. 

POOR-RATE. 

By  the  construction  of  the  stat.  39 
&  40  G.  3.  c.  47.  the  London 
Dock  Company  are  liable,  even 
during  the  first  twelve  years  of  their 
establishment,  to  be  rated  for  the 
fair  annual  value  of  their  warehouses 
and  other  works  which  are  finished 
and  productive,  though  all  the  works 
directed  by  the  act  be  not  completed. 
But  such  completed  works  must 
under  such  circumstances  be  rated  for 
their  value  at  the  rate  of  84^  in  the 
pound  ;  such  being  the  rate  calcu- 
lated upon  by  the  legislature  to  raise 
139/.  8s.  Id.  per  cpjarter  upon  3966/. 
the  average  rental  for  10  years  pre- 
ceding the  statute,  on  the  premises 
destroyed  by  the  company  in  making 
their  w  orks ;  and  which  quarterly 
sum  the  Company  were  at  all  events 
bound  to  pay  to  the  parish  during 
the  12  years,  or  until  the  works  were 
completed,  whether  those  works 
were  productive  or  not.  But  when 
productive  beyond  that  sum,  the  sur- 
plus is  to  be  taken  in  the  first  in- 
stance by  the  Company  ;  in  order  to 
reimburse  themselves  what  they  may 
have     advanced    to     the    parish,     to 
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make  good  the  deficiencies,  before 
any  such  productive  surplus  existed, 
until  the  Company  shall  be  reim- 
bursed. Therefore  until  these  pur- 
poses are  effected,  a  rate  made  on  the 
increased  real  value  of  the  Dock  pre- 
mises at  more  than  8 \d.  in  the  pound, 
or  a  rate  of  8  \d.  in  the  pound  on  (he 
old  average  value  of  the  premises  be- 
fore the  erection  of  the  Company's 
works,  and  below  the  increased  value 
of  the  new  works,  is  in  either  case  bad. 
The  King  v.  The  Inhabitants  of  St. 
George,  Middlesex,  M.  48  G.  3. 

Page  127 
2.  Payment  by  one  who  was  assessed  to 
a  church-rate  upon  householders  only, 
and  not  upon  the  parishioners  at  large, 
will  nevertheless  gain  him  a  settle- 
ment ;  for  it  is  not  less  a  public  tax, 
because  laid  too  narrowly  ;  and  it  is 
charged  and  paid  within  the  pariah, 
which  is  all  that  is  required  by  the 
stat.  3  W.  3.  c.  M.s.  6.  The  King  v. 
The  Inhabitants  of  St.  Bees,  II.  48 
G.  3.  203 

POOR-REMOVAL. 

1.  By  the  stat.  35  G.  3.  c.  101.  s.  2. 
the  party  aggrieved  by  an  order  of 
justices,  directing  payment,  to  the 
amount  of  above  20/.  of  the  charges 
and  costs  of  the  suspension  of  an 
order  of  removal,  on  account  of  the 
illness  of  the  pauper,  may  appeal  to 
the  next  sessions,  in  like  manner  as 
against  an  order  of  removal,  though 
he  omit  to  give  notice  of  such  his 
appeal  within  three  days  after  the 
demand  of  such  charges  and  costs ; 
by  which  he  makes  himself  liable  to 
a  distress  for  the  amount.  And  if 
on  appeal  the  former  order  be  va- 
cated, or  the  amount  of  the  charges  to 
be  paid  be  reduced,  the  surplus,  if 
before  levied  by  distress,  must  be  re- 
funded. The  King  v.  The  Inhabit- 
ants  of  Bradford,  M.  48  G.  3.  97 

2.  Under  the  stat.  35  G.  3.  c.  101.  s.  2. 
an  order  of  justices,  suspending  their 
order  made  for  the  removal  of  a  pau- 
per to  Ins  place  of  settlement,  on  ac- 
count   of    sickness,    may    be    made 


though  he  were  not  brought  before  the 
justices  at  the  time  of  such  orders 
made  :  the  plain  intent  and  precise 
object  of  the  statute  being  to  extend 
the  power  of  suspension  to  all  cases 
where  orders  of  removal  may  be 
made ;  and  orders  of  removal  may 
be  made  though  the  paupers  to  be 
removed  be  not  brought  personally 
before  the  magistrates  ;  however  fit 
that  is  to  be  done  where  it  may  be 
done.  The  King  v.  The  Inhabitants 
of  Everdon,  <S1.  48  G.  3.        Page  101 

3.  A  married  woman  pregnant  in  the 
absence  of  her  husband  with  a  child, 
which  when  born  would  by  law  be  a 
bastard,  is  removeable  as  an  unmar- 
ried woman  under  sect.  6.  of  stat.  35 
G.  3.  c.  101.;  and  the  presumption 
of  her  being  chargeable  arises  by  the' 
same  clause  from  the  bare  fact  of  be- 
ing with  child  of  a  bastard,  if  no  cir- 
cumstances be  stated  to  shew  that 
such  presumption  is  not  applicable 
to  a  person  in  the  particular  situation 
of  the  party  coming  within  the  ge- 
neral description  of  the  clause.  And 
the  order  of  removal  may  charge 
such  a  person  generally  as  actually 
chargeable,  without  setting  forth  in 
what  manner  chargeable.  The  King 
v.  The  Inhabitants  of  Tibbenham,  E. 
48  G.  3.  388 

4.  An  order  of  removal  founded  on  the 
stat.  35  G.  3.  c.  101.  s.  6.  stating  that 
A.  E.  single  woman  was  by  being 
"  pregnant  deemed  to  have  become 
"  chargeable,"  Sfc.  is  good.  'The 
King  v.  The  Inhabitants  of  Diddle- 
bury,  E.  48  G.  3.  398 

PRACTICE. 

1.  The  Couit  will  not  oider  the  she/iff 
to  retain,  in  satisfaction  of  a  present 
writ  of  fi.  fa.  issued  by  the  plaintiff 
against  the  defendant,  money  or  bank 
notes,  which  the  sheriff  had  before 
received  for  the  use  of  the  defend- 
ant, in  discharge  of  an  execution 
levied  by  the  defendant  against  ano- 
ther, and  which  the  sheriff  had  not 
paid  over.  Knight  v.  Criddle,  M.  4S 
G.  3.  48 

U  g  2  2.  A  day- 
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2.  A  day-rule,  when  made,  covers  by 
relation  back  the  liberation  of  a  pri- 
soner who  had  signed  the  petition, 
but  had  gone  out  of  the  prison  be- 
fore the  sitting  of  the  Court  on  the 
same  day  ;  though  the  marshal  were 
sued  for  the  escape  before  the  sitting 
of  the  Court.  Field  v.  Jones,  Mar- 
shal ofK.  B.  Prison,  M.  48  G.  3. 

Page  151 

3.  A  prisoner  under  criminal  process 
in  the  house  of  correction  cannot  be 
brought  up  by  habeas  corpus  ad  re- 
spondendum, for  the  purpose  of  be- 
ing charged  with  a  declaration  on  a 
bailable  writ,  and  re-committed  to 
his  former  custody  so  charged  ;  for 
the  Court  have  no  power  to  make  a 
gaoler  of  such  prison  liable  for  the 
escape  of  a  prisoner  on  civil  process. 
Brandon  v.  Davis,  M.  48  G.  3.      154 

Aliter  in  the  case  of  a  sheriff  or 
gaoler  of  the  court.  ibid. 

4.  Order  to  amend  writs  of  scire  facias 
on  a  judgment,  and  declaration 
thereon,  conformably  to  the  judg- 
ment roll.  Braswell  v.  Jeco,  II.  48 
G.  3.  316 

5.  The  sheriff  cannot  relieve  himself 
from  an  attachment  for  not  bringing 
in  the  body,  by  payment  of  the  debt 
sworn  to  and  indorsed  on  the  bail- 
able writ  since  the  stat.  43  G.  3. 
c.  46.  s.  2.,  having  neglected  to 
take  the  money  at  the  time  of  the 
arrest  as  directed  by  that  act  ;  but 
must  pay  the  whole  debt  and  costs. 
The  King  v.  The  Sheriff  of  London, 
H.  48  G.  3.  31G 

6.  The  Court  would  not  stay  judgment 
and  execution,  on  a  summary  appli- 
cation, because  the  plaintiffs  after 
verdict  became  alien  enemies.  Van- 
brynen  v.  Wilson,  II.  48  G.  3.       3C21 

7.  None  can  be  held  to  special  bail  in 
trover  or  detinue,  without  a  judge's 
order.     Reg.  Gen.  II.  48  G.  3.       325 

8.  By  the  long  established  and  recog- 
nized practice  of  B.  R.  a  writ  of 
capias,  with  a  non  omittas  clause,  may 
issue  in  the  hist  instance,  and  be  exe- 
cuted by  the  sheriff  within  a  particular 
liberty,  (such  as  ihe  honour  of  Pontc- 


fract  in  the  county  of  York,)  the 
bailiff  of  which  has  the  execution 
and  return  of  writs,  without  a  prior 
writ  of  latitat  first  issued,  and  a  re- 
turn made  by  the  sheriff  of  mandavi 
ballixio  qui  nullum  dedit  responsum : 
and  therefore  no  action  on  the  case 
lies  by  the  bailiff  of  such  liberty 
against  the  party  suing  out  such 
writ,  upon  an  allegation  that  it  was 
wrongfully,  injuriously,  and  deceitfully 
caused  to  be  issued  by  him,  to  the 
damage  of  the  bailiff's  office,  kc. 
Garrett  v.   Smallpage,    E.  48  G.   3. 

Page  330 

9.  Bail  above  having  been  put  in, 
and  exception  entered  in  the  vaca- 
tion, notice  of  justification  for  the 
first  day  of  the  next  term  must  be 
given  within  four  days  after  such 
exception.  Millson  v.  King,  E,  48 
G.  3.  434 

10.  Where  the  rule  for  an  attachment 
against  the  sheriff  for  not  bringing 
in  the  body  was  obtained  on  the  11th 
of  February,  which  attachment  was 
returnable  on  the  4th  of  May,  and 
the  plaintiff  did  not  issue  the  attach- 
ment till  the  3d  of  May,  and  in  the 
mean  time  the  defendant  became 
bankrupt  on  the  19th  of  March,  by 
which  means  the  sheriff  lost  his  op- 
portunity of  paying  the  debt  and 
proving  it  under  the  commission  ; 
the  attachment  was  set  aside  for  such 
laches.  The  King  v.  The  Sheriff"  of 
Surrey,  E.  48  G.  3.  467 

11.  The  statute  32  G.  3.  c.  58.  s.  1. 
enabling  defendants  in  quo  warranto 
to  plead  double  is,  as  well  as  the 
stat.  9  Ann.  c.  20.  confined  to  cor- 
porate officers.  The  King  v.  Rich' 
ardson,  E.  48  G.  3.  409 

12.  A  feme  covert  living  apart  from  her 
husband,  under  sentence  of  separa- 
tion, with  alimony  allowed,  pendente 
lite,  in  the  ecclesiastical  court,  hav- 
ing brought  trespass  in  the  name 
of  her  husband  against  wrong  doers 
for  breaking  and  entering  her  house 
and  taking  her  goods,  the  Court 
refused  on  the  application  of  such 
defendants  to  stay  the  action,   though 
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supported  by  an  affidavit  of  the  hus- 
band (who  had  not  released  the 
action,  nor  applied  to  be  indemni- 
fied against  the  risk  of  cost'.,)  that 
the  action  was  brought  without  his 
authority.  Chambers  v.  Donaldson, 
E.4S(,'.3.  Page  471 

13.  The  English  notice  required  by  the 
stat.  5  G.  2.  c.  27.  s.  4.  is  to  be  on 
the  copy  of  the  process,  and  not  on 
the  writ  itself:  and  the  service  of 
such  copy  without  the  notice  is  irre- 
gular and  will  be  set  aside:  though 
the  Court  discharged  a  rule  for 
quashing  the  writ  itself  on  this  ac- 
count.  Lloyd  v.  Maurice,  E.  48  G.  3. 

528 

PRISONER. 

See  Escape. 

1.  A  prisoner  under  criminal  process  in 
the  house  of  correction  cannot  be 
brought  up  by  habeas  corpus  ad  re- 
spondendum, for  the  purpose  of  being 
charged  with  a  declaration  on  a  bail- 
able writ,  and  re-committed  to  his 
former  custody  so  charged  ;  for  the 
Court  have  no  power  to  make  the 
gaolers  of  such  prisons  liable  for  the 
escape  of  a  prisoner  under  civil  pro- 
cess,    Brandon  v.  Davis,  M.  48  G.  3. 

154 

2.  Aliter  in  the  case  of  a  sheriff  or 
gaoler  of  the  court.  ib. 

PROMOTIONS. 

1.  In  Hilary  vacation  Mr.  Justice 
Rook?-,  of  C.  B.  died  ;  and  was  suc- 
ceeded by  Mr.  Justice  Lazcrence, 
who  resigned  his  seat  on  the  bench 
of  B.  R.  Ami  in  Easter  term  John 
Bayley,  Esq.  serjeant  at  law,  was  ap- 
pointed a  judge  of  this  Court,  and 
knighted.  329 

2.  In  Trinity  term  Messrs.  Mauley, 
Pell,  and  Rough,  were  called  Ser- 
jeants, and  took  for  their  motto  Pro 
rege  et  lege.  529 

PROTEST. 
See  Corporation",  1. 


QL'O  WARRANTO. 
See  Corporation. 

1.  Qua' re',  Whether,  if  it  be  found 
against  a  defendant  in  quo  -warranto, 
that,  though  duly  elected,  he  was  not 
duly  sworn  in,  there  can  be  any  other 
judgment  against  him  than  of  ouster 
absolute  ;  there  being  no  instance  of  a 
judgment  of  ouster  quousque.  The 
Kingv.  Courtenay,  II.  48  G.  3. 

Page  24G 

2  The  stat.  32  G.  3.  c.  58.  s.  1.,  en- 
aiding  defendants  in  quo  zcarranto  to 
plead  double,  is,  as  well  as  the  stat. 
9  Ann.  c.  20.,  confined  to  corporate 
officers.  The  Kingv.  Richardson,  E. 
48  G.  3.  4G9 

RECORD. 

See  Variance,  1. 

RENT  DOUBLE. 
See  Landlord  and  Tenant,  1. 

SCIRE  FACIAS,  WRIT  OF. 

See  Amendment,  1. 

SETTLEMENT. 

See  Co  n  v  e  y  a  n  c  e. 

S ETTLEM ENT —  By  Apprenticeship. 
An  indenture  binding  an  adult  as  an  ap- 
prentice, which  was  not  executed  by 
herself,  but  only  by  her  father-in-law 
and  the  master,  though  with  her  con- 
sent, does  not  constitute  her  an  ap- 
prentice; and  consequently  no  settle- 
ment can  be  gained  by  her  under  such 
indenture.  The  King  v.  The  Inha- 
bitants ofRipon,  II.  48  G.  3.         295 

—  By  Hiring  and  Service. 

1.  A  deserter  from  the  King's  marine 
service  cannot  gain  a  settlement  under 
a  hiring  and  service  for  a  year;  not 
being  sui  juris,  nor  competent  law- 
fully to  hire  himself  within  the  stat. 
3  JV.  and  M.  c.  11.  s.  7.  The  King 
v.  The  Inhabitants  of  Norton,  II.  48 
G.  3.  206 

2.  A  poor  boy  sent  out  of  the  house  of 
industry,  at    14   years  of  age   to    the 

pari 
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parish  officers,  and  by  them  allotted  I 
to  a  parishioner,  who  handed  him  over  ' 
to  another  person,  by  whom  the 
boy  was  told  that  he  was  to  stay 
with  them  a  year,  and  should  have 
clothes,  kc.  ;  to  which  the  boy 
made  no  objection  ;  conceiving  him- 
self obliged  to  accept  the  service ; 
but  made  no  agreement  for  wages, 
or  concerning  the  nature  or  duration 
of  his  service,  nor  was  consulted  upon 
the  subject  ;  does  not  gain  a  settle- 
ment by  serving  under  this  supposed 
obligation  for  a  year  ;  for  neither  did 
he  consider  himself,  nor  was  he  con- 
sidered by  the  other  parties,  as  a 
free  agent;  and  such  only  can  con- 
tract, or  adopt  a  contract  made  by 
others.  The  King  v.  The  Inhabit- 
ants of  Stozcmarket,  II.  48  G.  3. 

Page  211 
—  Hi)  Rating. 

Payment  by  one  who  was  assessed  to  a 
church-rate  upon  householders  only, 
and  not  upon  the  parishioners  at 
large,  will  nevertheless  gain  him  a 
settlement;  for  it  is  r.ot  less  a  public 
tax  because  laid  too  narrowly  ;  and 
it  is  charged  and  paid  within  the 
parish,  which  is  all  that  is  required 
by  the  stat.  3  IV.  3.  c.  11.  s.  6.  The 
King  v.  The  Inhabitants  of  St.  Bees, 
II.  48  G.  3.  203 

SEWERS. 

The  stat.  23  //.  8.  c.  5.  s.  17.  having 
directed  that  "  Laws,  acts,  decrees, 
and  ordinances'1  made  by  commis- 
sioners of  sewers  shall  stand  good 
and  be  put  in  execution  so  long  time 
as  their  commission  endureth,  and  no 
longer,  except  "  the  said  laws  and 
ordinances"  be  engrossed  in  parch- 
ment, and  certified  under  the  seals 
of  the  commissioners  into  Chancery, 
and  have  the  royal  assent:  and  the 
stat.  13  Eliz.  c.  9.  having  directed 
all  commissions  of  sewers  to  continue 
in  force  for  10  years,  unless  sooner 
determined  by  supersedeas  or  any 
new  comnii=sion  ;  and  that  all  i(  lazes, 
ordinances,  and  constitutions,''''  made 
by  force  of  such  commission,  being 
written   in  parchment,    indented,   and 


under  seals,  &c.  shall,  without  such 
certificate  or  royal  assent,  continue  in 
force  notwithstanding  the  determina- 
tion of  the  commission  by  supersedeas, 
until  repealed  or  altered  by  new  com- 
missioners; and  that  all  such  laics, 
ordinances,  and  constitidions,  written 
in  parchment,  indented,  and  sealed, 
Sfc.  shall,  without  certificate  or  royal 
assent,  continue  in  force  for  one  year , 
after  the  expiration  of  such  commii- 
sion  by  lapse  of  10  years  from  its 
teste :  held, 

1.  That  the  laws,  acts,  decrees,  and 
ordinances,  mentioned  in  the  stat.  of 
Hen.  8.  mean  the  same  as  the  laws, 
ordinances,  and  constitidions,  men- 
tioned in  that  of  Elizabeth.     And, 

2.  That  a  decree  made  by  com- 
missioners under  a  former  commis- 
sion which  had  expired  by  lapse  of  10 
years,  directing  a  sea  wall  to  be  re- 
founded,  which  had  been  destroyed 
by  a  violent  tempest  and  inundation, 
and  the  sums  necessary  for  its  con- 
struction to  be  advanced  by  those 
who  were  before  bound  to  sustain  it 
ratione  tenurm  (and  who  did  advance 
the  money  accordingly,)  and  that  a 
rate  should  be  made  on  the  level  for 
their  reimbursement ;  (although  such 
decree  had  been  written  in  parch- 
ment, indented,  and  sealed;  which 
this  was  not,)  could  not  be  enforced 
by  commissioners  under  a  new  com- 
mission, issued  more  than  a  year 
after  the  expiration  of  the  former 
commission  ;  as  to  so  much  of  it  as 
remained  unexecuted  :  though  good 
to  the  extent  to  which  it  had  been 
executed  :  and  therefore  this  Court 
refused  a  mandamus  to  the  new  com- 
missioners to  direct  a  rate  to  be  levied 
on  the  level  for  the  reimbursement  di- 
rected by  the  decree.  The  King  v.  The 
Commissioners  of  Sewers,  Somerset,  M. 
48  G.  3.  Page  109 

SHERIFF. 
In  an  action  on  the  case  against  the 
sheriff  for  negligent  and  wrongful 
conduct  in  conducting  the  sale  of  the 
plaintiff's  goods  under  a  writ  of 
fieri  facias,  by  which  they  were  sold 

much 


SLANDKU. 


STAMPS. 
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much  under  value,  where,  in  stating 
the  substance  of  the  writ,  the  count 
alleged  that  the  sheriff  was  commanded 
to  levy  80s.  awarded  to  J.  C.  for  his 
damages  sustained  by  occasion  of  the. 
detaining  the  debt  ;  that  is  proved  by 
the  writ  which  stated  that  the  80s. 
were  awarded  to  J.  C.  for  his  damages 
sustained  as  zcell  by  reason  of  detain- 
ing the  debt  as  for  his  costs,  fcc.  ;  for 
costs  are,  in  legal  sense,  included  in 
the  word  damages.  Phillips  v.  Bacon, 
II.  48  G.  3.  Page  298 

SHIP. 

The  master  of  a  ship  has  no  lien  on  it 
for  money  expended  or  debts  incurred 
by  him  for  repairs  done  to  it  on  the 
voyage.  Ilussey  v.  Christie,  E.  48 
G.  3.  426 

SLANDER. 

1.  The  rule  of  construction  as  to 
slanderous  words  is  to  construe  them 
in  their  plain  and  proper  sense,  such 
in  which  an  ordinary  hearer  would  have 
understood  them  at  the  time  they  were 
spoken.  And  therefore  the  defendant 
saying  of  the  plaintiff  that  "  he  was 
"  under  a  charge  of  a  prosecution  for 
"  perjury  ;  and  that  6r.  IV.  (an  at- 
"  torney  of  that  name,)  had  the  At- 
"  torney -General 's  directions  to  pro- 
"  secute  the  plaintiff  for  perjury  "  is 
actionable.  For  after  verdict,  (by 
which  the  jury  who  are  to  judge  of  the 
intent  of  the  speaker,  must  be  taken 
to  have  negatived  that  he  meant  to 
speak  of  a  prosecution  for  a  perjury 
which  the  plaintiff  had  not  committed,) 
the  words,  not  having  been  justified, 
must  be  taken  to  be  Jalse  ;  and  being 
unqualified  by  any  context,  and  un- 
explained by  any  occasion  to  warrant 
them,  the  law  infers  malice  from  the 
falsehood  of  an  accusation  which,  in 
the  common  acceptation  of  the  words, 
impute  perjury  to  the  plaintiff.  Ro- 
berts v.  Camden,  .17.  -JSCr.  3.  93 

2.  Where  new  matter  introduced  by 
an  innuendo,  without  any  antecedent 


colloquium  to  which  it  can  refer  to 
support  it,  is  not  necessary  to  sustain 
the  action,  it  may  be  rejected  as  sur- 
plusage. And  therefore  an  innuendo, 
that  the  Attorney-General  spoken  of 
meant  the  Attorney-General  for  the 
comity  Palatine  of  Chester  was  so  re- 
jected. Page  93 

SOLDI  Kit. 

See  Settlement   by    Hiring  and  Ser- 
vice, 1. 

STAKE-HOLDER. 

Where  money  in  litigation  between  two 
parties  lias  by  mutual  consent  been 
paid  over  to  a  trustee,  in  trust  for  the 
party  entitled,  it  can  only  be  sued  for 
and  recovered  from  the  stake-holder  by 
the  party  entitled  to  it,  and  not  from 
the  original  party  who  was  indebted  ; 
though  he  agreed  to  wave  all  objections 
to  form.      Ker  v.  Osborne,  E.  48  G.3. 

378 
STAMPS. 

1.  A.  and  B.  having  exchanged  their  ac- 
ceptances of  bills  drawn  by  each  on 
the  other,  at  so  many  days'  date  ;  held 
that  the  delivery  of  the  respective  bills 
for  acceptance,  and  the  re-delivery  of 
the  same  by  the  acceptors  to  the  re- 
spective drawers,  was  a  negotiation  of 
the  bills  ;  and  that  such  bills  could 
not,  after  they  had  been  so  exchanged 
for  valuable  consideration,  (as  the  ex- 
change of  acceptances  is,)  for  20  days, 
be  post-dated  without  a  new  stamp,  as 
upon  new  bills  ;  although  during  all 
that  time  each  had  remained  in  the 
hands  of  the  original  drawer.  Card- 
zsell  v.  Martin,  II.  48  G.  3.  190 

.  A  policy  of  insurance  originally  un- 
derwritten on  "  ship  and  outfit "  was 
after  the  ship  sailed  declared  by  con- 
sent of  all  parties  to  be  on  "  ship 
and  goods,"  by  a  memorandum  writ- 
ten on  a  blank  space  in  the  body  of 
the  policy  ;  but  without  any  new- 
stamps  :  and  it  having  been  before 
decided  that  for  want  of  the  stamp  the 
plaintiff   could   not   recover    as   upon 

a  policy 
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STATUTES. 


a  policy  on  ship  and  goods,  as  declared 
by  the  memorandum,  it  was  now  held 
that  he  could  not  recover  upon  the 
policy  in  its  original  state,  as  an  in- 
surance on  "  ship  and  outfit"  by  rea- 
son of  the  alteration  apparent  upon 
the  face  of  the  instrument  itself,  and 
which  was  made  by  parties  interested. 
French  v.  Palton,  E.  48  G.  3. 

Page  351 

STATUTES. 

A  statute  introductive  of  a  new  quali- 
fication as  to  the  subject  matter, 
though  penned  in  the  affirmative,  re- 
peals a  former  statute  concerning  the 
same  matter.  Therefore  the  statute 
1 3  G.  2.  c.  28.  s.  5.,  exempting  from 
the  impress  service  any  harpooner,  &c. 
seamen,  &c.  in  the  Greenland  trade, 
is  impliedly  repealed  by  statute  26  G. 
3.  c.  41.  s.  17.  which  exempts  such 
harpooner,  &c.  whose  name  shall  be 
inserted  in  a  list  required  to  be  de- 
livered on  oath  by  the  owner  of  the 
vessel  to  the  collector  of  the  customs ; 
and  which  also  exempts  any  seaman 
entered  on  board  any  ship  intended 
to  proceed  on  the  said  fishery  in  the 
following  season,  whose  name  shall  be 
inserted  in  a  list  to  be  delivered  as 
aforesaid,  and  who  shall  have  given 
security,  &c.  to  proceed  and  shall  pro- 
ceed accordingly  :  for  the  latter  sta- 
tute superadds  the  insertion  of  the 
seaman's  name  in  such  list  as  a  con- 
dition precedent  to  the  exception.  Ex 
parte  Caruthers,  M.  48  G.  3.  44 


18.  st.  4. 


Edward  I. 
(Fine) 


Henry  VI. 
23.  c.  9.  (Bailbond) 

Henry  VII. 
4.  c.  24.  (Fine) 

Henry  VIII. 
23.  c.  5.  (Sewers) 

Elizabeth. 
13.  c.  7.  s.  1.  (Bankrupt) 


20 


55 


17 


109 
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13.  c.  9.  (Sewers)                     Page  109 
18.  c.  3.  (Order  of  filiation.  Costs) 

25,  364 

27.  c.  4.  (Voluntary  settlement)  59 


Edward  VI. 
3  &  4.  c.  8.  (Sewers) 


124 


Jac.  I. 
1.  c.  15.  s.  2.  (Act  of  Bankruptcy)  487 
21.  c.  19.  s.  10,  11.     (Bankrupt, 

reputed  ownership)  215 

William  and  Mary  and   William  III. 
3.  c.  11.  (Poor  Rate.  Settlement) 

203,  206 
8  &  9.  c.  27.  (Day  rules)  151 

Anne. 

5.  c.  14.  (Game  convictions)  358 
7.  c.  12.  (Foreign  ministers' privi- 
lege) 447 

9.  c.  20.  (Quo  warranto,  Double 

pleading)  469 

George  I. 

6.  c.  18.  (Trading  schemes.     Nu- 

sances)  516 

7.  c.  31.  s.  1.  (Bankrupt)  498 

George  II. 

4.  c.  28.  (Landlord  aud  tenant. 

Double  value)  310 

5.  c.  27.  s.  4.  (Process)  52S 
5.  c.  30.  s.  7.  22.  (Bankruptcy)         82 

11.  c.  9.  s.  18.  (Landlord   and  te- 
nant.    Double  rent)  312 

13.  c.  28.  s.  5.  (Impress.     Green- 

land trade)  44 
24.  c.  44.  (Order  of  bastardy)  364 

George  III. 

14.  c.  48.  (Life  Insurance)  75 
c.  78.  (Building  act)                      322 

17.  c.  26.  (Annuity  act)  135 

26.  c.  41.  s.  17.   (Impress.    Green- 
land trade)  44 
32.  c.  58.  (Quo  warranto.     Plead- 
ing double)  469 
35.  c.  101.  (Poor-removal) 

97.  101.  388.  398 
39.  c.  69.  (West  India  Dock  Com- 
pany) 1C5 
39  k   40. 


SURPLUSAGE. 

39  &  40.  c.  47.    (London  Dock 

Company)  127 

42.  c.  90.  (Militia)  296 

43.  c.  46.  (Bail  or  security  to  she- 

rift)  316 
43.  c.  153.  (Licence  to  trade)  35 

STOCK  TRANSFERA  BLE 

SCHEMES. 

See  Indictment,  2. 

SUBPCENA  DUCES  TECUM. 

Tlie  writ  of  subpoena  duces  tecum  is  of 
compulsory  obligation  on  a  witness 
to  produce  papers  thereby  demanded 
■which  he  has  in  his  possession,  and 
which  he  has  no  lawful  or  reason- 
able excuse  for  withholding ;  of  the 
validity  of  which  excuse  the  Court, 
and  not  the  witness,  is  to  judge. 
And  in  an  action  against  a  sheriff's 
bailiff  for  disobeying  such  writ,  who 
having  been  subpoenaed,  on  a  former 
action  by  the  plaintiff  against  ano- 
ther, to  produce  the  warrant  under 
which  he  acted,  had  neglected  so  to 
do,  whereby  the  plaintiff  was  non- 
suited;  his  ability  to  produce  the 
warrant  and  his  want  of  just  excuse 
for  not  producing  it  are  sufficiently 
alleged  by  stating,  that  he  could 
and  might  in  obedience  to  the  said 
writ  of  subpeena  have  produced  at 
the  trial  the  said  warrant,  and  that 
he  had  no  lawful  or  reasonable  ex- 
cuse or  impediment  to  the  contrary. 
Amey  v.  Long,  E.  48  G.  3.   Page  473 

SURPLUSAGE. 

Where  new  matter  introduced  by  an 
innuendo,  without  any  antecedent 
colloquium  to  which  it  can  refer  to 
support  it,  is  not  necessary  to  sustain 
an  action  for  slander,  it  may  be  re- 
jected as  surplusage.  And,  therefore, 
an  innuendo  that  The  Attorney  Ge- 
neral spoken  of  meant  the  Attorney- 
General  for  the  county  palatine  of 
Chester,  was  so  rejected.  Roberts  v. 
Camden,  M.  48  G.  3.  93 


TRADE. 
SURRENDER. 
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John  Ijcaland  surrendered  a  copyhold 
in  the  occupation  of  him,  John  Lea- 
land,  to  the  use  of  Joseph  Lealand  and 
John  Lealand  his  son,  for  their  lives 
and  the  life  of  the  survivor  ;  remain- 
der to  the  heirs  of  the  body  of  the 
said  John  Lealand  son  of  Joseph  L. ; 
remainder  to  the  right  heirs  of  the 
said  John  Lealand :  held,  that  tho 
ultimate  remainder  was  meant  for  the 
right  heirs  of  John  the  surrenderor ; 
as  well  because  John  the  surren- 
deree is  before  described  with  the 
addition  of  the  son  of  Josej)h  ;  as  of 
the  manifest  futility  of  giving  John  the 
surrenderee  an  estate  tail,  and  after- 
wards a  fee  in  succession.  Though 
if  the  construction  had  even  been 
left  doubtful,  the  ultimate  remainder 
would  have  continued  in  the  surren- 
deror. Roe  d.  llucknall  v.  Foster, 
E.  48  G.  3.  Page  405 

TENANT. 

See  Landlord  and  Tenant. 

TRADE. 

See  Impress,  I.     Insurance,  3. 
Indictment,  2. 

The    stat.    43    G.    3.    c.    153.    *.    15. 

having  enabled  the  King  by  order 
in  council  to  license  the  importation 
of  certain  goods,  being  British  or 
neutral  property,  from  the  enemy's 
country,  in  neutral  ships  ;  a  contract 
made  by  A.  and  B.  British  subjects, 
(the  plaintiffs)  for  the  purchase  of 
brandy  from  a  house  of  trade  in 
France  (an  enemy,)  to  be  shipped 
from  thence  in  a  neutral,  on  account 
of  A.  and  B.  ;  which  contract  was 
made  in  contemplation  of  obtaining  a 
licence  for  that  purpo«e  ;  which  li- 
cence was  accordingly  obtained  soon 
after  the  making  of  such  contract, 
and  before  it  was  begun  [to  be  exe- 
cuted ;  is  a  legal  contract,  and  may 
lawfully  be  guaranteed  in  the  first  in- 
stance by  C.  and  /).  other  British 
subjects  (the  defendants.)     And  after 

such 
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TRESPASS. 
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such  licence  obtained,  the  guarantees 
are  liable  in  damages  for  the  nonship- 
ment  of  the  goods  by  the  house  in 
France  on  board  a  neutral  sent  there 
for  that  purpose.  Though  it  were 
objected  to  the  licence  legalizing 
such  trade,  that  it  was  not  made  out 
to  A.  and  B.  by  name,  but  only  to  C. 
and  D.  and  other  British  merchants  ; 
and  that  neither  C  and  D.,  nor  even 
A.  and  B.  had  any  property  in  the 
goods ;  whereas  the  licence  required 
the  goods  to  be  imported  to  be  the 
property  of  the,  said  persons  or  some  of 
them;  and,  until  shipment,  the  pro- 
perty continued  in  the  house  in 
France.  For  neither  the  act  of  par- 
liament, nor  the  King's  licence,  re- 
quired the  owners  of  the  property  to 
be  individually  named;  and  even  if 
the  licence  were  to  be  so  construed, 
as  it  only  required  the  goods  im- 
ported to  be  the  property  of  "  the 
"  said  persons  or  some  of  them,  as 
11  may  be  specified  in  their  bills  of  lad- 
"  ing ,*"  and  as  no  bills  of  lading 
were  made  out,  which  might  have 
been  made  in  the  names  of  C.  and 
J).,  and  if  so,  would  have  conveyed 
to  them  a  legal  or  special  property  in 
the  goods  ;  the  defendants  C.  and 
I),  were  still  liable  to  answer  in  da- 
mages, upon  their  guarantee,  as  for 
the  non-performance  of  a  legal  con- 
tract.    Timson  v.  Merac,  M.  48  G.  3. 

Page  35 
TRESPASS. 

See  Pleading,  2. 

One  magistrate  committing  the  mother 
of  a  bastard  child  to  custody  for  not 
filiating  the  child  is  yet  entitled  to 
the  previous  notice  of  action  required 
by  the  stat.  24  G.  3.  c.  44  ,  though 
by  the  statute  18  Eliz.  c.  3.  s.  2. 
jurisdiction  over  the  subject  matter 
is  given  to  tzco  magistrates.  Weller 
v.  Joke,  E.  48  G.  3.  3G4 

VALUE  OF  PREMISES  UNDER 
COMPENSATION  ACT. 

See  West  India  Docks. 


VARIANCE. 
See  Damages  and  Costs,   1. 

1.  In  an  action  on  the  case  for  a  mali- 
cious prosecution,  it  is  not  material 
for  the  plaintiff  to  prove  the  exact 
day  of  his  acquittal  as  laid  in  the  de- 
claration, so  that  it  appears  to  have 
been  before  tiie  action  brought  :  and, 
therefore,  a  variance  in  that  respect 
between  the  day  laid  and  the  day 
stated  in  the  record,  which  was  pro- 
duced to  prove  the  acquittal,  is  not 
material  ;  the  day  not  being  laid  in 
the  declaration  as  part  of  the  descrip- 
tion of  such  record  of  acquittal. 
Purcell  v.  Macnamara,  M.  48  G.  3. 

Page  1 57 

2.  A  variance  in  setting  out  one  of 
several  covenants  in  a  lease,  on 
which  breaches  were  assigned,  viz. 
the  Cellar-beer  held,  instead  of  the 
Aller-beer  field,  being  considered  as 
part  of  the  description  of  the  deed 
declared  on  ;  though  the  plaintiff 
waved  going  for  damages  on  the 
breach  of  that  covenant;  is  fatal. 
Pitt  v.  Green,  II.  48  G.  3.  188 

3.  Proof  that  the  defendant  agreed  to 
sell  his  horse  warranted  sound  to  the 
plaintiff  for  31/.  10*.,  aud  at  the 
same  time  agreed  that  if  the  plaintiff 
would  take  the  horse  at  that  value, 
he,  the  defendant,  would  buy  another 
horse  of  the  plaintiff's  brother  for 
14/,  14*.,  and  that  the  difference  only 
should  be  paid  to  the  defendant,  will 
support  a  count  charging  only,  that 
in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  a  horse 
for  31/.  10s.,  the  defendant  promised 
that  it  was  sound  ;  and  that  in  fact 
the  plaintiff  did  buy  the  horse  for 
that  price,  and  did  pay  to  the  de- 
fendant  the  said  31/.  10*.  Hands  v. 
Burton,  E.  48  G.  3.  349 

VOLUNTARY  CONVEYANCE. 

See  Conveyance  Voluntary. 

WEST  INDIA  DOCKS. 

The  compensation  clause,  s.  121.  of 
the    stat.    39    G.    3.   c.   b'9.   directing 

that 
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that  in  case  any  warehouses,  &c. 
(used  for  holding  West  India  pro- 
duce before  that  act)  should  be  ren- 
dered less  valuable  by  reason  of  the 
West  India  trade  being  diverted 
therefrom  by  the  then  intended 
West  India  docks  and  works,  than 
they  were  before  the  passing  of  the 
act ;  or  in  case  the  yearly  or  other 
receipts  of  ChrisVs  hospital  should  be 
thereby  lessened  ;  the  owners  of  such 
warehouses,  &c.  and  the  governors 
of    the    hospital  should    be    compen- 


sated ;  (thereby  putting  such  owners 
and  governors  on  the  same  footing) 
must  be  construed  with  reference  to 
the  yearly  profits  made  of  the  pre- 
mises antecedent  to  the  passing  of  the 
act  ;  and  the  value  of  such  warehouses 
cannot  be  evidenced  by  the  yearly 
profits  made  between  the  passing  of 
the  act  and  the  opening  of  the  docks, 
by  which  latter  the  loss  was  occa- 
sioned. Manning  v.  Commissioners 
of  Compensation  under  the  West  India 
Dock  act.     M.  48  G.  3.        Page  165 
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